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PART   THE    SECOND. 


ON    WRITTEN  EVIDENCE. 

Writings  are  either  public  or  private.  Some  public  wri- 
tings are  of  record  ;  others,  not  of  record.  Again,  public  wri- 
tings may  be  distinguished  into  such  as  are  of  a  judicial  char- 
acter, and  such  as  are  not  judicial.  It  is  proposed  to  treat,  in 
the  first  chapter,  of  the  admissibility  and  effect  in  evidence  of 
judicial  writings ;  and,  in  the  second,  of  the  effect  of  such 
public  writings  as  are  not  judicial.  The  subsequent  chapters 
will  relate  to  the  proof  of  writings,  both  public  and  private. 


CHAPTER  THE  FIRST. 

of  the  admissibility  and  effect  in  evidence  of  jl'dicial 

writings. 

It  is  proposed  to  consider  the  subject  in  the  following  order  : 

First — With  respect  to  verdicts  and  judgments,  in  the 
superior  Courts. 

Secondly — Verdicts  and  judgments  in  inferior  Courts. 

Thirdly — Sentences  of  foreign  Courts. 

Fourthly — Proceedings  in  the  Ecclesiastical  Courts. 

Fifthly — Proceedings  in  other  Courts  of  exclusive  juris- 
diction. 

Sixthly — Proceedings  in  the  Court  of  Chancery. 

Seventhly — On  depositions. 

Lastly — On  inquisitions. 

*It  is  to  be  observed,  that  these  several  heads  of  the  subject  [  *506  J 
mutually  illustrate  each  other,  and  that  the  general  principles 
applicable  to  each  cannot  be  sullicicntly  comprehended  with- 
out reference  to  all. 
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Section  I. 

On  the  Admissibilitij  and  Effect  in  Evidence  of  Judgments 
and  Verdicts  in  the  Superior  Courts. 

Conclusive  Judgments  and  verdicts  in  the  superior  Courts  are  always  of 
recorded,  record.  Thcy  have,  therefore,  the  character  which  belongs 
to  all  records,  that  no  evidence  is  allowed  to  contradict  them. ( 1) 
Thus,  if  a  verdict  finding  several  issues  were  to  be  produced 
in  evidence,  the  opposite  party  would  not  be  allowed  to  shew, 
that  no  evidence  was  offered  on  one  of  the  issues,  and  was  in- 
dorsed on  ihe  postea  by  mistake.  (2)  On  an  indictment  for 
assisting  the  escape  of  a  convict  out  of  prison,  if  the  record 
of  the  conviction  is  produced  by  the  proper  officer,  evidence  is 
not  admissible  to  dispute  the  statement  in  the  record,  or  to 
shew  that  it  never  was  filed  among  the  other  records  of  the 
county  ;  even  though  the  indictment  refer  to  it  with  a  prout 
patet  as  remaining  among  those  records,  (3)  An  officer  who 
has  the  care  and  custody  of  records  may  be  examined  as  to 
their  condition,  but  he  cannot  be  examined  as  to  their  matter 
or  contents.  (4) 

But  a  record  will  not  be  conclusive  as  to  the  truth  of  alleg- 
ations, which  were  not  material  nor  traversable.  (5)     Thus, 
for  example,  a  party  will  not  be  estopped  from  averring,  in  an 
action  of  debt    on  a  bond,  that  the    bond  was  made    at  A., 
\  *507  ]  though,  in  a  *former  action  on  the  same  bond,  he  averred  it  to 


immaterial 
aver- 
ments, (a) 


(1)  Co.  Lilt.  1176;  260,  a;  12  Rep. 
24,  25  ;  Dodderidge'g  English  Lawyer, 
p.  200;  Lamb.  Inst.  B.  1,  c.  13.  p.  71; 
Gilb.  Ev.  5;B.  N.  P.  221.  Glynn  v. 
Thorpe,  1  B.  &  A.  156.  Rex  v.  Hop- 
per, 3  Price,  495.  The  authorities  prin- 
cipally relate  to  records,  but  the  princi- 
ple and  the  law  extends  to  some  Courts, 


at  least,  which  are  not,  strictly  speaking. 
Courts  of  Record. 

(2)  Reed    v.  Jackson,  1  East,    355. 

(3)  Rex  V.  Shaw,  and   others,    1    R. 
&  R.  Cr.  Ca.  526. 

(4)  Leighton    v.    Leighton,    1    Sir. 
210. 

(5)  Co.  Litt.  352  b. 


[a]  Though,  in  pleading,  Judgments  obtained  in  our  courts,  may  be  held 
to  be  conclusive  as  to  their  averments,  yet  the  courts  will  take  care,  that 
they  shall  not  be  so  in  eifect,  when  justice  requires  that  they  shall  be  open 
to  inquiry.  Thus  in  Denton  v.  Noyes,  6  J.  R.  290,  it  was  held,  tliat  where 
an  attorney  appeared  for  a  defendant  without  authority,  the  court  would  con- 
sider it  a  good  appearance  upon  the  record.  But  they  said,  they  would 
guard  the  defendant  against  the  consequences  of  such  an  unautliorised  ap- 
pearance, by  permitting  him  to  come  in  and  plead,  if  he  had  a  defence, 
though  the  judgment  was  suffered  to  stand  as  a  security  for  tlie  Plaintiff. 
The  court  thus  adhered  formaUy  to  the  rule,  that  the  averment  of  appear- 
ance, on  the  record,  should  be  held  to  be  true,  but  practically  considered  ifc 
of  very  little  consequence.  See  tlie  observations  of  Oakley,  J.,  2  Hall, 
304  et  seq.  The  allegation  in  the  record  as  to  the  appearance  of  the  defen- 
dant by  attorney  is  not  in  general  conclusive.  Hall  v.  Williams,  G  Pick. 
232,    But  see  7  id.  137. 
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have  been  made  at  B.  (1)  So,  in  the  case  of  a  conviction  for 
a  felony,  where  the  jury  had  given  a  general  verdict,  the  rec- 
ord will  not  be  conclusive  that  the  offence  was  committed  on 
the  day  mentioned  in  the  indictment,  for  the  time  is  not  of 
the  substance  of  the  charge  ;  and  therefore  a  party  interested 
to  dispute  the  forfeiture,  (which  in  the  case  of  real  property 
relates  to  the  time  of  the  offence),  may  show  that  the  ollence 
was  committed  on  a  different  day  from  that  alleged  in  the 
recorcf.  (2) 

The   record  of  a  judgment  or    verdict  not   being  liable  to  ^i'^^p^' 
contradiction  as  to  the  truth  of  it's  contents,    the  question  as  To  prove 
to  it's  admissibility  or  effect  in  evidence  must  depend  on  the  jfuVg^nent. 
inferences  attempted  to  be  drawn   from  it.     These  inferences 
are  sometimes  necessary  and   conclusive,  and    sometimes  op- 
tional with  juries.     Where  a  judgment  is  produced  merely  for 
the  purpose  of  shewing  that  such  a  proceeding  actually  took 
place,  (as,    with  a  view   to  disqualify   a  witness,  by  shewing 
that  judgment  was  actually  passed  upon   him),   the   record  is 
conclusive  of  the  fact  of  conviction  ;  the  fact  of  conviction  be- 
ing by  the  law  made  the  criterion  of  incompetency.  (3)  (a) 

A  judgment  may  be  used  for  the  purpose  of  shewing,  that  ^"„''^']^,^^ 
a  person  has  already  obtained  satisfaction,  or   has  failed  in  an  iieicrmined 
attempt    to  obtain   satisfaction    for  what  he  is    claiming.     In 
such  cases  the  judgment  is  conclusive,  at  least,  if  pleaded  by 
way  of  estoppel,  as  to  what  it  clearly  purports  to  decide  ;  but 
evidence  is  sometimes  admissible  in  regard  to  the  connection 
between  the  judgment  and  the  ])articular  claim,  as,  where,  in 
answer  to  a  plea  of  judgment  recovered,   the  plaintiff  replies, 
that  it   did  *not    relate  to  the  same  matters  as  the   action  in  [  *508  ] 
which  it  is  pleaded. 

Thus,  where  the  plaintiff  in  a  former  action  declared  on  a 
promissory  note  and  for  goods  sold,  but,  upon  executing  a  writ 
of  inquiry  after  judgment  liy  default,  gave  no  evidence  on  the 
count  for  goods  sold,  the  judgment  was  not  a  bar  to  his  recov- 

(1)  Com.  Di;;.  Estoppel,  E.    6.  proccRiIings  in  execulion  ofthnjiidgmont; 

(2)  Ives's  Ciise,  3  Inst.  2o0;  (ji ill).  Ev.  to  entitle  a  partner  to  contribution.  In 
230.  (ireenu.  N.  R.  Co.    4  T.    Jl.    490,    the 

(3)  Tlie  legnl  consequences  nri-^ing  judgment  was  used  to  prove  a  fact,  xnz. 
from  the  xiiiiplf!  fiiol  of  a  judgmenl  hav-  what  a  [)Mrt_v  had  hcen  by  process  of  law 
in;;  been  passed  are  very  numerous,  f.  ^.  compi'lled  to  pay.  .ludginenls  have 
as  cotistiluling  part  of  a  title;  to  slievv  a  sometimes  the  eil'ect  of  ciianging  proper- 
taiit  determined;  to  let  in  evidence  of  ty,  Adams  i'.  Broughton,  2  S^fr.  1078; 
what  Was  sworn  u|)on  a  trial;    to   justify  Morris  r.  l{oi)inson,  3  B.  k  C.  206. 


(n)  .riKlnTnofits  havr' tho  pfTcct  to  clianirp  propnrtv.     Soo  Carlislo  r.  'H'.ir- 
loy,  3GrccnI.  2:)0;  Floyd  v.  Brown,]  Uuwlo,  121  ;' 4  id.  27:?;  t   II.  i"v   M. 
449.     But  see   Curtis  »'.  Gront,  G  J.  R.    ICiS;  2  Aik.  203;  2  Bail.  4()<);  I 
Ham.  R.  159;  5  Greciil.  147. 
60 
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cring  tor  the  goods  in  another  action.  (1)  (a)  But  if  the  plain- 
tiff had  given  any  evidence  at  all  on  the  count  for  goods  sold, 
and  the  judgment  had  included  this  with  the  rest  of  the  plain- 
tili's  demand,  the  judgment  might  then  have  heen  pleaded  as 
a  judgment  recovered  upon  the  same  identical  causes  of  ac- 
tion. For  if  a  plaintilf,  having  several  causes  of  action  against 
a  defendant  on  a  trial,  offers  evidence  of  these  causes,  and  fails 
for  want  of  sufficient  evidence  to  establish  some  of  them,  he 

(1)  Seddon  r.  Tutop,  fi  T.  R.  607.  top,  has  been  applied  to  awards  of  all 
If  the  plainliH' fails  to  recover  all  that  ho  matters  in  difference,  Reeve  u.  Farmer, 
is  entitled  to,  for  want  of  sulficient  proof  4 'l'.  R.  I4ti.  Thorpe  u.  Cooper,  5 
on  the  first  trial,  he  should  move  to  set  Bing.  120.  But  in  other  authorities  it 
aside  the  verdict  he  has  obtained,  per  has  been  considered,  that  where  all  mat- 
Best,  Ch.  J.,  in  Staflbrd  v.  Clark,  2  ters  in  difference  are  referred,  the  party 
Bing.  3S2.  Hall  v.  Stone,  1  Str.  515.  ought  to  come  forward  with  the  whole 
IMariJiam  v.  IMiddleton,  2  Str.  1259.  case,  Dunn  y.  Murray,  9  B.  ^  C.  788. 
The  like  principle,  as  in  Seddon  v.   Tu-  Smith  v.  Johnson,  15  East,  213. 


(a)  See  8  Pick.  113  ;  4  id.  228  ;  Rowe  v.  Smith,  16  Mass.  306 ;  Minor  v. 
Waltei-,  17  id.  237  ;  Shearer  v.  Fowler,  7  id.  22. 

An  award  under  a  submission  of  all  demands,  is  not  a  bar  in  respect 
to  a  demand  not  laid  before  the  arbitrators.  1  N.  H.  N.  35.  Tn  Webster  v. 
Lee,  5  Mass.  334,  the  submission  was  of  all  demands.  Parsons,  C.  J.  says  : 
— "If  it  is  a  construction  of  such  a  submission,  that  it  includes  all  matters 
in  difference,  then  either  may  prove  that  a  particular  demand  was  not  laid 
before  the  arbitrators,  and  so  was  not  a  matter  in  difference  between  the 
parties.  On  such  a  submission,  the  presutnption  is,  that  all  demands  were 
submitted.     But  this  presumption  may  be  encountered   by  evidence. 

In  assumpsit  for  goods  sold,  the  items  of  which  were  annexed  to  the  writ, 
and  the  declaration  containing,  among  other  counts,  one  general  count  for 
goods  sold.  Held,  that  the  record  of  the  Judgment  pleaded  in  bar  was 
only  prima  facie  evidence  of  an  adjudication  of  such  claim:  and  evidence 
aliunde  was  admissible  to  prove  that  the  claim  had  not  been  determined  in 
the  former  suit,  14  Pick.  5.5 ;  and  see  Low  ti.  Davis,  13  J.  R.  227,  which 
seems  to  uphold  this  doctrine. 

Later  and  repeated  decisions  in  New  York  are  different  See  16  J.  R. 
136,  where  the  Court  say; — "It  was  incumbent  on  the  plaintiff  to 
show  clearly  that  the  work  was  not  the  same,  and  also  that  it  grew  out  of  a 
distinct  contract ;  for,  tnideniably,  if  one  man  labor  for  another  for  a  year, 
on  the  same  hiring,  he  cannot  split  up  the  demands,  and  sue  for  each  day's 
work."     See  also  15  id.  432. 

In  Jackson  v.  Colver,  1  Wend,  487 ;  the  coi:rt  say: — "It  is  perfectly  set- 
tled, that  if  a  plaintiff  bring  an  action  for  a  part  only  of  an  entire  and  in- 
divisible demand,  the  verdict  and  judgment  in  that  action  are  a  conclusive 
bar  to  a  subsequent  suit  for  another  part  of  the  same  demand.  See  also 
the  cases  in  15  J.  R.  229  ;  id.  432 ;  KJ  id,  121.  See  9  Wend.  287.  In  Guern- 
sey V.  Carver,  8  Wend.  492,  which  was  brought  to  recover  for  goods  sold 
and  delivered,  the  whole  being  due  when  the  first  suit  was  brought,  the 
court  considered  it  an  entire  demand,  which  could  not  be  separated ;  and 
theformer  judgment  a  bar.  But  in  Badger  r.  Titcomb,  15  Pick.  415,  Mr. 
Justice  Wilde  in  reference  to  this  case,  says:  "It  cannot  be  maintained  that 
a  running  account  for  goods  sold  and  delivered,  money  loaned,  or  money 
had  and  received,  at  different  times,  will  constitute  an  entire  demand,  unless 
there  is  an  agreement  to  that  effect,  or  some  usage  or  course  of  dealing, 
from  which  such  an  agreement  or  understanding  may  be  inferred." 
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cannot  bring  another  suit  for  those  causes  of  action  in  which 
he  has  failed.  (2)  (a) 

A  ])laintiff,  having  a  claim  against  the  defendant  for  rent, 
and  also  for  stone  taken  from  a  quarry,  declared  in  debt,  and 
for  use  and  occupation,  with  a  count  for  money  had  and  re- 
ceived, and  by  the  particulars  it  appeared  that  the  plaintiff 
sought  to  recover  a  stated  sum  for  the  value  of  certain  describ- 
ed *quantities  of  stone  :  before  the  trial,  the  plaintiff"  commen-  [  *509  ] 
ced  another  action  against  the  defendant  for  improperly  quar- 
rying stone,  with  a  count  in  trover  for  stone,  and  delivcn-cd 
particulars,  claiming  the  same  sum  as  before  for  similar  quan- 
tities of  stone  :  ai  tlie  first  trial  the  plaintiff  confined  his  evi- 
dence to  the  claim  for  rent,  and  recovered  a  general  verdict : 
at  the  second  trial  he  had  a  verdict  for  the  stone  taken  away. 
It  was  held,  that  the  plaintiff  having  distinct  demands  against 
the  defendant,  one  of  which  was  not  advanced  by  him  at  the 
trial  of  the  first  action,  the  tort  was  not  thereby  waived,  and 
consequently  that  the  second  action  was  not  barred  by  any 
former  recovery.  (1)  (6) 

(2)  Per  Best,  Ch.  J.,   in  StafTord   v.  Lord  Bagot  v.  Williams,  3  B.  &  C  235. 

Clark,  2  Bing.  3S2.     Where  a  plaintilF,  A  nolle  priiseqiii,  as  to  part    of  a    sum 

knowing  that  he  has   a    claitii    upon   an  recovered,  entered  up  after  judgment  for 

account  for  a  greater  amount,    elects    to  the  whole,  is  a  bar  to  any  future    action 

sue  for  less  in  an    inferior   Court,  it    was  for  the  sanie  cause,   Bowden   v.    Home, 

said  to  be  the  same,  as    if  a   plainliU'  at  7  Bing.  716. 

JX'^i.si  Pruis  had  a  demand  of  (JOZ.,  con-         (1)   Fladley  r.  Green,  2   Tyrw.    390. 

sistiii"  of  three  sums    of  20/.,    and  con-  In  this  case    the    decisions  of  Sedden   r. 

senled  to  take  a  verdict  for  40/.,  he  could  'I'ulop,  Bowden  v.  florne,  Bagot  v.  Wil- 

not  afterwards  bring  an  action  for  20/.  liams,and  Dunn  y. Murray, were  reviewed. 


{(t)  Loringr  v.  Mansfield,  17  Mass.  394 ;  1  Pick.  435  ;  5  Conn.  550 ;  G  id.  508  ; 
5  N.  II.  R.  259;  Smitii  v.  Kelly,  'i  Hall,  217—9,  Pet.  8. 

Even  a  judgment  appealed  from  has  been  considered  a  bar  to  another  ac- 
tion in  a  case  wiiere  the  plaintifl'  (appt.)  ontered  a  discontinuance  in  the 
court  above.     Rose  v.  Turnpike  Co.,  3  Watts,  4(1.     See  IG  Wend.  583. 

Allliough  a  matter  is  improperly  introduced  as  matter  of  defence  to  an  ac- 
tion, and  the  court  or  jury  pass  upon  the  issue,  the  party  is  concluded.  W^il- 
der  V.  Case,  10  Wend.  583;  5  id.  245.  It  is  diflerent^  where  the  claim  can- 
not legally  be  allowed  and  is  in  fact  rejected.  12  Wend.  504  ;  7  J.  R.  22 ; 
(j  Cowen,  2G2. 

The  statute  in  N.  Y.  compel.s  the  defendant  to  set  off  his  account  on  de- 
mand; 3  .1.  R.  428;  and  if  a  set-off  is  admitted  without  objection,  and  has 
l)een  once  tried,  the  judgment  is  conclusive,  altiiough  the  demands  soiuid  in 
/or/,  and  might  not  in  strictness  have  been  admissible.  13  id.  184.  See  10 
Pick.  391. 

{b)  A  judgment  is  conclusive  as  to  what  it  directly  decides;  as  the  judg'- 
nient  is  the  fruit  of  the  action,  it  must  follow  the  nature  of  the  rigiit  claim- 
ed. 1  I).  &  B.  48().  It  is  upon  this  ])rinciple  that  the  judgment  in  a  former 
suit  in  trespass  conciudfs  nothing  in  respect  to  tlie  title,  id. 

In  actions  for  torts  generally  nothing  is  conclusively  settled  but  the  point 
in  issue.     Manns  v.  Harris,  2  J.  R.  24 ;  Standisii  v.  Parker,  2  Pick.  20. 

And  where  a  party  received  a  sum  of  money  in  part  payment  of  a  j)romis- 
fiory  note,  but  neglected  to  indorse  it ;  and  then  sued  an  action  to  recover  it, 
and  took  his  judgment  for  tlio  full  amount,  upon  default:     Held,  that  such 
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Explanatory  evidence  of  tins  nature  is  required,  when  a  for- 
nier  recovery  has  been  obtained  by  a  suit  in  a  ditferent  form. 
One  great  criterion  U)^  trying  whether  the  matter  or  cause  of 
action  be  the  same,  is,  that  the  same  evidence  would  sustain 
both  actions.  Thus,  a  judgment  for  a  defendant  in  trespass, 
when  the  rig'ht  of  property  is  determined,  is  a  bar  in  trover  for 
the  same  taking.  (2)  So  a  verdict  for  the  defendant  in  trover 
is  a  bar  in  an  action  of  money  had  and  received  for  the  mon- 
ey arising  from  the  sale  of  the  same  goods  : — and  this,  al- 
though the  former  action  was  brought  against  the  creditor  and 
the  shcriti',  and  the  latter  against  ,the  creditor  alone.  (3)  (a) 
Where  the  plaintiff  failed  in  his  first  suit,  on  account  of  some 
defect  in  pleading,   or  from  having    mistaken  the  form  of  ac- 

(2)  Com.  t)ig.  ibid.     Putt   r.   Raw-  Action,  K.  3. 

Sterne,  2  Mod.   319;  3  Mod.    1;   Sir  T.  (3)  ilitcliin  z).  Campbell,  2  Dl.    Rep. 

Rayin.    472;   S.    C.   2   Bl.    831.     See  827. 
Slade's  case,  4  Rep.  94;  Com.  Dig,  tit. 

judgment  was  no  bar  to  a  recovery  of  the  money  not  indorsed.  16  Mass. 
30G ;  7  id.  22.  If  tlie  defendant  had  appeared  and  gone  to  trial,  if  would 
have  been  different.     17  id.  394. 

(a)  An  unsatisfied  judgment  against  one  of  two  or  more  joint  trespassers  is  a 
bar  to  an  action  against  another  co-trespasser.  Campbell  v.  Phelps,  1  Pick.  65. 
But  see  6  Mass.  80.  So  a  judgment  agaiost  one  of  two  joint  promissors  is  a 
bar  to  another  action  sued  against  both,  although  the  judgment  is  unsatisfied. 
Ward  V.  Johnson,  13  Mass.  148.  And  it  is  not  different,  although  the  for- 
mer judgment  be  against  one  of  several  partners.  18  J.  R  459. 

But  it  is  said  that  an  unsatisfied  judgment  against  one  of  two  joint  and 
several  promissors  or  obligors,  is  not  a  bar  to  an  action  against  the  others. — 
1  Pick.  65:— 13  Mass.  148. 

And  even  a  judgment  in  trespass  de  bonis  without  satisfaction  is  consid- 
ered to  be  no  bar  to  an  action  of  assumpsit  to  recover  the  proceeds  of  the 
sale  for  the  same  goods.  Floyd  v.  Brown,  1  RaMle,  121  ;  and  in  an  action 
of  trespass  against  one  of  several  trespassers,  the  result  is  the  same,  3  Conn. 
214. 

In  Livingston  v.  Bishop,  1  J.  R.  290,  it  was  decided,  that  when  separate 
actions  are  brought  against  joint  trespassers,  the  plaintiff  may  recover 
against  each,  but  shall  have  but  one  satisfaction.  In  Osterhout  v.  Roberts, 
8  Cowen,  43,  it  was  held,  that  in  an  action  of  trover  against  one  defendant, 
it  was  no  defence,  that  another  had  been  sued  in  a  similar  action  for  the 
same  chattel,  and  that  judgment  had  been  obtained,  and  the  party  charged 
on  execution,  if  no  actual  satisfaction  had  been  received  ;  and  tliat  the  prop- 
erty of  tiie  plaintiff,  in  the  subject  matter  of  the  suit,  was  not  chapged  by 
the  judgment  and  execution,  without  satisfaction.  So  in  Sturtevant  v.  Wa- 
terbury,  2  Hall,  449,  which  was  an  action  of  assumpsit  for  money  had  and 
received.  It  appeared  on  the  trial,  that  the  plaintiff  had  recovered  a  judg- 
ment for  5000  dollars,  in  an  action  of  trespass  de  bunis  asportatis,  against  J. 
W.,  M.  M.  and  others,  (of  whom  defendant  was  not  one)  but  that  no  execu- 
tion had  been  issued,  and  no  satisfaction  of  the  same,  or  any  part  of  it,  had 
been  obtained.  It  also  appeared,  that  the  defendant  had  received  the  goods 
or  a  part  of  them,  for  the  taking  of  which  that  action  was  brought,  and  that 
he  subsequently  sold  the  goods  and  received  the  avails.  Held,  that  the 
plaintiff  was  entitled  to  recover.  See  also  the  case  of  Hepburn  v.  Sewell, 
5  Har.  &  J.  2i2. 

In  a  justice  suit,  the  plaintiff  may  become  nonsuit  before  verdict,  as  in  the 
higher  courts.    5  J.  R.  346.    A  plea  of  a  verdict  in  a  former  action  for  the 
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tion,  the  judgment  will  not  be  conclusive,   and  he  may  bring 
another  action  to  try  the  same  right.  (4)  (a) 

In  such  cases,  where  a  judgment  is  used;  in  order  to  sliew 
that  the  identical  complaint  has  been  already  determined  l)y 
course  of  law,  it  should  seem  that  substantially  the  judgment 
would  be  regarded  as  conclusive,  though  not  pleaded  by  way 
*of  estoppel,  {b)  It  must  be  presumed,  for  example,  that  if  a  [  *5i0  1 
jury  were  to  give  a  plaintiff  damages  for  the  same  demand  for 
which  he  had  already  recovered  damages,  a  new  trial  would 
be  granted.  The  importance  of  the  point  is,  however,  great- 
ly diniinished  in  consequence  of  the  new  rules  of  pleading. (1) 

(4)  Robinson's  case,    5   Rep.    3.3;  6         (1)  It  has  been  seen,    in   treating   of 

Rep.  8  a;  Com.  Dig.  tit.  Action.     Fer-  admissions,  that    certain    admissions   are 

rars  r.  Arden,  Cro.  Eliz.  668.     Godson  always  considered  as  estoppels,    tliougii 

V.  Smith,  2  B.  Moore,  157.  they  be  not  pleaded  as  such.     And  so    it 


same  cause  is  a  good  defence,  although  no  judgment  is  made  out.  2  id.  191, 
181.  After  the  liearing  and  examining  the  proofs  and  allegations,  and  the 
cause  is  finally  submitted  to  the  Justice,  the  statute  is  imperative,  that  the 
Justice,  "  shall  within  4  days  give  judgment  thereon."     11  J.  R.  457. 

(«)  See  8  Pick.  113,  where  evidence  was  admitted  to  shew  w^at  passed  at 
the  trial. 

It  is  only  where  the  point  in  dispute  has  been  determined  by  verdict  or 
confession  that  the  judgment  is  a  bar.  If  plaintiff  withdraws  his  action,  no 
legal  conclusion  is  to  be  drawn  from  it.  8  S.  *fc  11.  305;  Hall  v.  Bluko,  13 
Mass.  155;  2  id.  1.13;  1  Pick.  371.  See  as  to  the  effect  of  a  discontiiuiance 
after  appeal  claimed  ;  3  Watts,  4G  ;  and  see  also  5  Yerg.  427 ;  8  Cowen, 
127.     A  judgment  reversed  on  error  is  no  bar;  8  Wend.  9;  4  id.  95. 

[h]  See  Shaferv.  Stoncbraker,  4  GUI  &  J.  345 ;  2  Pick.  20;  2  Yerg.  R. 
470;  Bennett  v.  Holmes,  1  D.  &  B.  48G. 

An  estoppel  which  affects  the  title  and  estate  shall,  in  general,  have  the 
same  effect  when  offered  in  evidence,  as  when  specially  pleaded.  Per 
Jackson,  J.,  in  Adams  v.  Barnes,  7  Mass.  3(J.5.  The  exception,  is,  when  the 
point  in  question  is  j^resented  by  tlie  pleadings,  and  is  alleged  or  denied,  as 
the  case  may  be,  and  the  other  party,  instead  of  pleading  the  estoppel,  puts 
the  question  of  the  fact  to  the  jury,  id.  The  case  of  Trevivian  v.  Lawrence, 
(cited  in  the  text)  presents  an  example  of  the  general  rule,  and  of  the  excep- 
tion ;  and  the  doctrine  was  recognised  in  14  Mass.  241;  10  id.  1.55. 

In  Adams  v.  Barnes,  supra,  the  demandant  counted  on  his  own  seisin  in 
fee,  and  alleged  a  disseisin  by  the  tenant.  Under  such  a  declaration,  and  the 
general  issue,  Jackson,  J.,  says,  the  demandant  was  at  liberty  to  shew  a  right 
of  possession  in  himself,  by  any  title  and  by  any  evidence  in  his  power; 
and  the  tenant  niiglit,  in  like  manner,  rebut  the  demandant's  evidence,  and 
shew  a  right  of  entry  or  of  possession  in  himself.  If  an  estoppel  by  judg- 
ment or  otiierwisc,  made  part  of  the  tenants  title,  it  was  no  more  necessary 
for  him  to  plead  it,  tiian  it  would  have  been  to  set  forth  in  a  special  plea  all 
his  title  deeds,  and  every  other  part  of  his  evidence. 

A^  verdict  and  judgment  upon  the  merits  in  a  former  suit,  in  a  subsequent 
action  between  the  same  parties,  where  the  cause  of  action,  dauuigcs  or  de- 
mand, is  identically  the  same,  is  conclusive  against  the  plaintitV's  right  to  re- 
cover, whether  pleaded,  or  given  in  evidence  uijder  the  general  issue,  where 
such  evidence  is  legally  admissible.  4  (J.  &  J.  341.  In  Connecticut,  how- 
ever, the  court  consider,  Uiat  if  the  judgment  and  verdict  are  not  pleaded,  it 
is  not  clear  that  they  are  ever  conclusive.     .5  Conn.  .552. 

In  a  late  case  in  Maine,  a  former  judgment  was  admitted  in  a  real  action 
in  bar  under  the  general  issue.     Scvey  t.  Chick,  13  Maine,  141. 
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rhrht'^'"  A  verdict  and  judgment  maybe  used  to  shew  that  the  par- 

tieturmincd.  ticular  right  in  dispute  has  been  decided  between  the  parties 
upon  a  dilForcnt  complaint,  which  has  been  the  subject  of  pre- 
vious Htigation.  In  such  a  case,  if  the  former  proceedings  be 
pleaded  by  way  of  estopjiel,  they  will,  according  to  a  rule  of 
law,  be  conclusive  in  their  elfcct.  (2)  («) 

On  the  other  hand,  where  previous  proceedings  are  adduc- 
ed, in  order  to  shevv  the  opinion  of  a  former  jury  respecting 
the  particular  right  upon  which  a  new  cause  of  action  depends, 
there,  if  they  be  not  j)leaded  by  way  of  estoppel,  they  are  not 
conclusive.  (3)  (b)  The  eflect  of  a  former  verdict  in  such  a 
case  may  be  supposed  to  vary  very  much  with  the  nature  of 
the  inquiry,  and  the  circumstances  attending  both  investiga- 
tions. (4) 

shoald  seem    that  an   award,    upon   the         (3)  Vooght  v.  Winch,  2  B.  ^  A.  662, 

specific  point  in  issue,  would  be  conclu-  and  cases  in  the  last  note.     It  is   the  ver- 

feive  in  evidence.     The  use  of  the  judg-  diet,  rather  than  the  judgment   which    is 

ment  is  dillerent    from    that    wiiich    will  important,  for  the    purpose  in    the   text, 

presently  be  considered,  where  the  same  Thus  it  is  said  by  Lord  Ellenborough,  in 

right  has  been  determined,    but    not    the  Outram  v.  Morewood,  3  East,  354,  "  It 

same  complaint.  is  not  the  recovery,  but  the  matter   alle- 

(2)  Vooght  t>.  Winch,  2B.  ^  A.  662.  ged  by  the  party   and   upon   which   the 

Trevivian  v.  Lawrence,  3  Salk,  276,  ci-  recovery  proceeds,  which  creates  the  es- 

ted  by  Hohoyd,  J.,  2\^.^  A.  672.  Raw-  loppel." 

lin's  case,  4  Rep.  52.     Per  Lord  Ellen-         (4)  In  Jones  v.  Reynolds,   7  C.  4*  P- 

borough,     in  Outram    v.    Moorevvod,    3  335,  the  attention  of  the  jury  was  direc- 

East,  354,   365.      Incledon   v.   Burgess,  ted  by  the  learned  Judge  to    the  circum- 

1  Show.  2S.  Hooper  u.  Hooper,  M'Clei.  stance,    that  the   former  judgment  was 

&  Y.  509.  by  cognovit. 


(a)  In  Cliitty  on  Contracts  p.  300,  it  is  said,  that  a  former  judgment  may  be  ad- 
mitted under  the  general  issue.  And  in  Marsh  v.  Pier,  4  Rawle,  273,  it 
was  held,  that  the  former  judgment  was  conclusive,  though  not  pleaded; 
and  Kennedy,  J.,  says,  "  wherever  on  the  trial  of  a  cause,  from  the  state  of 
the  pleadings  in  it,  the  record  of  a  judgment  rendered  by  a  competent  tribu- 
nal upon  the  merits  in  a  former  action  for  the  same  cause,  between  the  same 
parties  or  those  claiming  under  them,  is  properly  given  in  evidence  to  the 
jury,  it  ought  to  be  considered  as  conclusively  binding,  on  both  court  and 
jury,  and  to  preclude  all  further  inquiry  into  the  cause."  In  Young  ik  Black, 
7  Cranch,  565,  it  Avas  so  admitted  accompanied  by  parol  proof  that  the  mat- 
ter in  question  has  once  been  passed  upon  : — and  see  17  S.  &  R.  322  ;  4  G. 
&.  J.  343.  So  also  in  an  ejectment  suit,  where  special  pleading  is  not  al- 
lowed, or  where  the  party  has  had  no  opportunity  of  pleading  the  estoppel. 
14  Mass.  241. 

[b]  A  former  judgment  may  be  given  in  evidence,  with  such  parol  evidence 
as  is  necessary  to  shew  the  grounds  upon  which  it  proceeded,  and  where 
such  grounds  from  the  form  of  the  issue  do  not  appear  from  the  record  itself, 
it  is  competent  to  prove  the  same,  provided  the  grounds  alleged  be  such  as 
might  legitimately  have  been  given  in  evidence  under  the  issue,  and  sucJi 
that  when  it  is  proved  they  were  given  in  evidence,  it  appears  by  the  verdict 
and  judgment  that  they  must  have  been  directly  and  necessarily  in  ques- 
tion as  the  grounds  of  the  verdict  By  Seward,  senator,  S  Wend.  45,  in 
Court  of  Errgrs,  See  his  statement  of  the  case,  p.  45,  46, 
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The  most  important  questions,  wliicli  have  arisen  respecting 
the  admissibihty  and  effect  of  verdicts  and  judgments  of  the 
superior  courts,  have  reference  to  their  application  for  the  last 
*mentioned  purpose.  The  rule  which  has  been  stated,  that  a  [*;!>il  ] 
verdict  is  not  conclusive  in  such  cases,  is  derived  from  the 
doctrine  of  estoppels,  according  to  which  a  jury  is  not  bound 
to  pay  regard  to  an  estoppel.  (1) 

It  may  be  observed,  with  reference  to  this  rule,  that  most  Pio-idiit^ 
of  the  ancient  cases,  from  which  the  doctrine  of  estoppels  is  '^'''"''''^  • 
to  be  collected,  relate  to  estoppels  by  the  deed  of  a  party  :  (2) 
— as  to  which,  it  can  rarely  happen,  that  where  a  deed  is  pro- 
duced in  evidence  by  a  party  to  it  against  another  party, 
though  it  be  not  specially  pleaded  by  way  of  estoppel,  a  jury 
would  not  consider  a  party  bound  by  the  recitals  in  so  solemn 
an  instrument  executed  by  himself,  or  that  if  they  did  not,  a 
new  trial  would  not  be  granted.  So  that,  perhaps,  the  ditler- 
ence  in  point  of  effect  between  pleading  a  deed  by  way  of  es- 
toppel, and  giving  it  in  evidence,  is  merely  nominal.  But  in 
the  case  of  verdicts,  to  which  the  doctrine  of  estoppels  has 
been  applied  chiefly  in  modern  times,  where  it  is  not  known 
upon  what  evidence  a  former  jury  came  to  a  decision,  the  sec- 
ond jury  may  be  very  likely,  in  many  instances,  upon  the  ev- 
idence before  them,  to  come  to  a  different  conclusion.  As 
regards  verdicts,  therefore,  the  rule,  that  an  estoppel  must  be 
pleaded,  is  of  great  practical  importance. 

The  apparent  reason  for  not  allowing  a  conclusive  effect  to 
a  verdict  confirmed  by  a  judgment,  when  not  pleaded  by  way 
of  estop]iel,  appears  to  be  founded  on  the  rules  of  pleading, 
and  with  a  view  to  prevent  surprise  ;  but  the  same  reason 
would  be  suflicicnt  to  preclude  it  from  being  given  in  evidence 
at  all.  In  ancient  times,  when  the  doctrine  of  estoppels  was 
established,  it  could  rarely  happen  that  there  was  not  an  op- 
portunity of  *relying  upon  an  estoppel,  especially  if  it  were  [  *512  1 
the  usual  case  of  an  estoppel,  by  deed  of  party.  13ut  in  more 
modern  times,  before  the  recent  new  rules,  a  party  had  often 
no  opportunity  of  relying  upon  an  estoppel  ;  and  tlierearc  not 
always  the  means  of  doing  so,  according  to  the  present  law, 
as,  for  example,  in  the  case  of  actions  of  ejectment.  It  appears 
inconsistent  that  the  principle  of  the  authority  of  a  res  jiidi- 
ra/a  should  govern  the  decision  of  a  Court  when  the  matter  is 
referred  to  them  by  pleading  the  estojipcl,  but  that  a  Jurij 
should  be  at  liberty  to  disregard  this  luinciple  altogether  ;  and 

(1)  Goddnrd's  caso,  2  To.  4  B.  N.  P.  cd  liy  Comyns,  relate  cliiofly  to  tlie 
298.  It  would  so(!ii),  tlwit  iIi'h  doctiiiio  ])liMdiiif^s  of  piirlios  and  acts  done  liy 
must  be  tnUeti,  with  many  (inalifications,  iliein  in  (\)iiils  of  Record,  and  not  to 
since  the  piaclice  lias  existed  of  granting  verdicts  and  jndgnients.  On  tlio  npplica- 
new  trials.  lion  of  estoppels  to  judgnicnts  and    vcr- 

(2)  Com.  Dig.  Estoppel  (A.  2).  The  diets,  see  per  Lord  F.llenl)orongli,iii  Oul- 
cstoppels  by  matter  of  record,   mention-  rum  v.  Morcwood,  3  East,  353. 
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that  the  operation  of  sncli  an  important  principle,  as  that  of 
the  res  judicfita,  should  depend  upon  the  technical  forms  of 
pleading  in  jjarticular  actions.  (1)  (a) 

It  has  been  held,  that  the  rule  that  a  judgment  is  not  con- 
clusive, unless  pleaded  by  way  of  estoppel,  applies  to  judg- 
ments in  ejectment,  when  used  for  the  purpose  of  establishing 
a  right  to  mense  profits.  (2)  It  may  be  observed,  however, 
that  if  the  recovery  in  the  action  for  mesne  profits  be  regard- 
ed as  consequential  upon  the  judgment  in  ejectment,  the  use 
of  the  judgment  is  not  precisely  the  same  as  in  the  cases,  in 
which  it  had  been  previously  held,  that  estoppels  must  be 
pleaded,  in  order  to  make  them  conclusive,  (b) 
Verdict  Another  important  rule  derived  from  the  doctrine  of  estop- 

n}'a"uer?'"*  pels,  \vhich  is  applicable  to  verdicts  when  produced  in  evi- 
dence, is,  that  the  verdict  should  relate  to  the  same  subject 
matter  as  that  in  support  of  which  it  is  afterwards  used.  The 
r  *513  ]  rule  upon  *this  subject,  which  is  generally  referred  to,  is  that 
laid  down  by  Chief  Justice  De  Grey,  in  the  Duchess  of  King- 
stones  casCj  (1)  that  "  the  judgment  of  a  Court  of  Concurrent 
Jurisdiction,  directly  upon  the  point,  is,  as  a  plea  to  a  bar,  or, 
as  evidence,  conclusive  between  the  same  parties,  upon  the 
matter  directly  in  question  in  another  Court,  (c)  But  it  is 
not  evidence  of  any  matter  which  came  collaterally  in  ques- 
tiouj  nor  of  any  matter  incidentally  cognizable,  nor  of  any 
matter  to  be  inferred  by  argument  from  the  judgment." 

(1)  Some  Judges  have  spoken  of  for-  evidence,   conclusive.      It   would  seem 

mer    verdicts    being    conclusive,    which  that  the  award  of  an  arbitrator  would  be 

were  not  pleaded    by    way    of  estoppel,  conclusive  upoTi  a  cause  of  action  arising 

Lord    Ellenborough,     rn      Haticock     v.  subsequently    to    the    award    out    of  a 

Welsh,  1    St.    347.     Lord   Kenyon,    in  right  determined  by    him:     See    Doe  d. 

Whateley    v.    ftlanheim,    2    Esp.    608.  Morris  v.  Ros^ser,  3  East,  15. 
By  Lord  Ellenborough,    Strutt   v.   Bov-         (2)  Doe  r.  Huddart,  2  Cr.    M.  &  R. 

ingdon,  5  Esp.  56.     By   Lord    Kenyon,  322.     Upon  the  authority  of  Vooght    v. 

Rex  V.  St.  Pancras,    Peake,    220.     It  is  Winch,  aiid  Goddard's  case,    overruling 

remarkable,  that  Chief  Justice  De  Grey,  several    dicta   of  a   contrary   import. — 

in  his  celebrated  judgment  in  the  Dutch-  Budd  r.  Randall,    3  Burr.    1333.     Ashti 

ess  of  Kingston's   case,  which  has    often  v.  Parker,    2    Burr.    665.     Per   Tindal, 

been  cited  by  the  Courts  without  qu;ilifi-  Ch.    J.,    in     Doe  v.    Harvey,   8   Bing. 

cation,  stated    that    the   judgment    of  a  242. 
Court  of  concurrent  jurisdiction   is,   as         (1)  2  Howell's  St.  Tr.  53S. 


(a)  See  ante  p.  1 10,  notes  a.  b.  c.  And  see  14  Mass.  241 ;  6  Wend.  284 ; 
6Pai?e,1.39;  And  8  Wend.  9. 

[h]  See  2  J.  Cas.  4-38  ;  7  Cowen,  36. 

One  trial  and  judgment  in  ejectment,  is  no  bar  to  another  action  of  eject- 
ment. But  the  judgment  in  ejectmetit  is  binding  as  much  as  any  other 
judgment,  except  in  a  second  action  of  ejectment.  1  Edw.  Cli.  R.  327.  In 
that  case  a  bill  was  filed  to  impeach  a  deed  for  fraud,  but  it  appearing  that 
the  same  question,  had  been  considered  in  a  former  action  of  ejectment,  the 
bill  was  dismissed. 

{e)  See  the  case  of  Jackson  v.  Wood,  3  Wend.  27:  8  id.  1  S.  C.  vid.  3 
Cowen,  120;  4  id.  559;  2  Pick.  20;  3  id.  33;  17  Mass  365.  4  G.  &  J. 
343. 
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Where  a  verdict  is  offered,  to  prove  a  riarht  to  tithes,   the  ^•'^'"*' 

'  -i  .       .     '-'  '  matter. 

right  not  being  of  a  general  nature,  it  is  necessary  to  sliew 
tluit  the  former  proceedings  related  to  the  same  lands  as  those, 
concerning  which  the  right  to  tithe  is  in  dispute.  Thus,  in 
Benson  v.  Olive^  (2)  where  a  bill  by  an  impropriator  was  fil- 
ed, demanding  tithes,  a  decree  obtained  by  a  former  impropri- 
ator, and  a  verdict  obtained  by  himself,  were  rejected,  on  the 
ground  that  it  was  not  proved  that  they  related  to  the  same 
lands,  which  were  iu  the  occupation  of  the  defendant  to  the 
suit.  And  Lord  Ellenborough,  in  commenting  on  the  case  of 
Evelyn  v.  Haines^  in  his  judgment  in  Oiitram  v.  More  wood, 
(3)  says,  that  the  verdict  in  the  former  case  could  not  be  con- 
clusive upon  the  right,  because  no  issue  was  taken,  in  the 
first  trial,  upon  any  precise  point. 

But  it  is  sufficient,  though  no  issue  has  been  taken  on  the 
former  trial,  upon  the  ])rccise  point  which  is  material  in  the 
second  trial,  if  that  point  was  essential  to  the  finding  of  the 
*former  verdict.  Thus,  a  conviction  upon  an  indictment  for  L  "'^^'*  J 
non-repair  of  a  road,  is  evidence  against  the  parish  convicted, 
and  in  favour  of  anotlier  parish,  although  the  general  issue  was 
pleaded,  and  the  ])rosecutor  must  have  proved  other  matter 
besides  the  precise  point  of  liability,  viz.  that  the  road  was 
out  of  repair.  (1) 

Although  the  form  of  action  be  changed,  yet,  if  the  same 
matter  be  determined,  the  former  verdict  and  judgment  will 
be  admissible  in  evidence  upon  a  second  trial.  Thus,  a  ver- 
dict in  replevin,  upon  an  issue  on  the  ])lea  of  non  tenuit,  to  an 
avowry  for  rent,  has  been  held  admissible  in  a  subsequent 
action  of  assumjjsit,  to  recover  the  rent  which  was  accruing 
at  the  time  of  the  distress.  (2)  («)      On  a  plea  of  usury  to  an 

(2)  rSumh.  2S4;  Gvvill.  701  ;  2  E.  &  actually  determined  was  identicnl  That 
Y.  24;  and  see  Scott  v.  Allgood,  Cjwill.  llie  grounds  of  a  former  judgment  inny 
1:572.  In  I'tMison  u.  Olive,  llio  defend-  sonieliines  be  explained,  viile  infra,  un 
ant  insi«t(!d  upon  an  exemption  lor  his  to  judgments  of  Courts  of  (Quarter  Ses- 
lands,    as    l)eing    pirccl    of  one    of  tlie  sions. 

".'KMier  aliliies      It  woidd  seem,    that    if         (1)   Rex  r.  St.  Pancras,  Peake,21f); 

the  defence  had  heen  a  modus,  the    do-  2  Saund.  159.     In  like  manner,    where, 

rree  and  verdict  would  linve  heen  aflmis-  before  the  new  rules,    the   general    issue 

siblo,  Travis  rChaloner,  3  (iwiii.  1237.  was    pleaded    in    actions   of  trespass,    it 

Ashby  r.  Power,  Gwill    123f».  has  heen  doubted,    whether   the    former 

(3)  3  East  3(i4.  This  subject  of  the  recovery  could  l)e  pleaded  by  way  of 
identity  of  tile  matter  diMermined  is  par-  esiop|iel;  but  it  would  seem,  that  with 
ticularly  iliu^^tratud  by  the  cases  respec-  apt  averments,  it  might  he  so  pleaded, 
ting  the  judgments  of  ("ourls  of  (iuarter  (2)  Hancock  r.  \Velsh,  I  ;>t.  347. — 
Sessions,  iitfrd.  Si-e  also  the  deci^^ions  (iueslions  respecting  the  niciility  of  the 
respecting  tin;  identity  of  the  matter  de-  matter  determined,  when  the  form  of  nc- 
termined  in  former  recoveries,  sii.prn. —  tion  is  changed,  more  frequently  arise, 
It  would  seem  not  to  he  competent  to  wbeic  .in  allempt  is  made  lo  eidorce  iho 
explain,  by  parol  evidenci;,  that  the  point  saoji;  com[)!aint  or  demand,  vide  supra. 


(a)  A  judgment  in  trover  is  a  bar  to  a  siibsequont  action  in  trespass   for 
the  same  cause  of  action,  although  Uie  execution  is   unsatisfied,  5  Greenl. 

01 


parties. 
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action  on  a  bond,  a  verdict  of  acquittal  in  an  action  for  penal- 
ties for  usury  on  the  same  bond,  between  the  same  parties,  is 
admissible  for  the  plaintiff.  (3) 
Same  j^i  tjic  j^cxt  placc,  it  is   a  rule  applicable  to  the  evidence  of 

verdicts  and  judgments,  that  they  are,  m  general,  not  evi- 
dence for  or  against  a  stranger  to  the  judicial  proceeding,  in 
which  they  were  obtained.  It  was  resolved  by  Chief  Jus- 
tice Holt  and  the  other  Judges  of  the  Court,  upon  a  trial  at 
bar,  that  no  record  of  a  conviction  or  verdict  can  be  given  in 
evidence,  but  such  whereof  the  benefit  may  be  mutual ;  that 
is,  such  as  might  have  been  given  in^  evidence,  either  for 
the  plaintiff  or  for  the  defendant.  (4)  (a)  And  Chief  Baron 
Gilbert  lays  it  down,  "  that  no  body  can  take  benefit  by  a 
verdict,  who  had  not  been  prejudiced  by  it,  had  it  gone  con- 
trary." (5)  (6) 

(3)  Cleve  v.   Powell,    1   M.    &  Ro.  they  must  be  reciprocal,  Co.    Litt.  352; 
228.     (See  6  G.  ^  J.  18).  Com.  Dig.  Estoppel.     Gaunt,    v.  Wain- 

(4)  Rex    V.    Warden    of  the    Fleet,  man,  3  Bing.  N.  C.  69. 
Rep.  Temp.  Hoh,  184.     B.  N.   P.  233.         (5)  Gilb.  Ev.  28 ;B.  N.  P.  232;  Ward 
S.  P.     It  is   a    rule    of  estoppels,    that  v.  Wilkinson,   4   B.    Sf   A.    412.     The 


]  47.  You  shall  not  bring  the  same  cause  of  action  twice  to  a  final  deter- 
mination. 2  Hall,  454  ;  7  J.  R.  20.  And  what  is  meant  by  the  same  cause 
of  action,  is  where  the  same  evidence  will  support  both  actions,  although 
they  happen  to  be  grounded  on  different  writs.  Having  brought  trespass 
and  failed,  he  shall  not  now  bring  assumpsit  againstthe  same  party  and  sup- 
ported by  the  same  proof.  7  J.  R.  20.  The  rule  does  not  depend  upon  the 
identity  of  the  action. 

A  judgment  upon  a  complaint  under  the  statute  for  flowing  land  against 
the  right  of  the  defendant  to  flow  without  the  payment  of  damages,  and 
that  he  pay  a  certain  sum  at  certain  times  as  the  damages,  was  held  to  es- 
top the  same  party  in  a  subsequent  complaint  brought  for  an  increase  of  the 
damages,  from  setting  up  in  his  defence,  a  right  to  flow  by  prescription  or 
grant.     Adams  v.  Pearson,  7  Pick,  341. 

(a)  Worcester  v.  Green,  2  Pick.  425. 

It  is  a  general  rule  that  no  person  can  avail  himself  of  a  judgment,  unless 
he  be  party  or  privy  to  it.  In  Dennett  v.  Chick,  et.  al,  2  Greenl.  191,  the  writ 
was  served  on  Chick  onhj,  and  he  only  appears  and  pleads  a  judgment  recov- 
ered in  New  Hampshire  against  H.  the  other  promisor  in  an  action  on  the 
same  note,  Chick  not  being  within  that  jurisdiction ;  but  the  judgment 
was  not  satisfied  : — Held,  that  the  plea  in  bar  was  insufficient.  The  Court, 
Mellen,  C.  J.  observed: — "In  those  cases  where  the  promissors  in  a  joint 
note  live  in  different  states,  no  joint  action  can  be  maintained  and  pursued  to 
judgment;  and  unless  a  suit  can  be  sustained  against  one  of  the  promissors 
alone,  no  remedy  can  be  had  by  the  promissee."  Therefore,  in  Tappan  v. 
Bruin,  5  Mass.  193,  it  was  held  that  in  such  a  case  an  action  may  be  main- 
tained against  the  promissor  who  lives  in  the  state,  where  no  service  could 
be  made  on  the  other,  living  without  the  state.  See  also  Shechy  r.  Mande- 
ville,  6  Cranch,  253.  However,  in  Ward  r.  Johnson,  13  Mass.  148,  a  judg- 
ment in  the  same  state  against  one  of  the  defendants,  was  held  to  be  a  bar 
to  a  joint  action  in  the  same  state  on  a  joint  promise.  Both  were  joined  in 
the  action  and  both  joined  in  pleading  the  judgment. 

[a]  The  case  of  Haydock  r.  Cobb,  5  Day.  527  decides,  that  a  stranger  to  the 
judgment  or  decree,  though  no  right  that  he  had  was  affected  by  it,  might 
invalidate  it  in  a  collateral  suit,  by  sltewing  tliat  it   was  passed  against  a 
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*It  seems  obviously  unjust,  that  proceedings  sliould  be  ev-  [  *515  ] 
idencc  against  a  stranger,  inasmuch  as  he  had  no  opportunity 
of  calhng  witnesses,  or  of  cross-examining  tliose  on  tiie  other 
side,  or  of  appeaUng  against  the  judgment.  (1)  («)  And  it 
may  perhaps  be  thought  a  sufficient  reason  for  not  allowing 
verdicts  and  judgments  as  evidence  for  a  stranger,  even  against 
a  party  who  was  engaged  in  the  former  suit,  that  if  the  stran- 
ger had  been  party  to  that  suit,  instead  of  the  person  who 
succeeded  in  it,  the  result  might  have  been  different  ;  for  as 
the  parties  would  in  that  case  have  been  constituted  different- 
ly, the  evidence  might  have  varied ;  part  of  the  evidence 
might  then  have  appeared  inadmissible,  or  of  a  doubtful  char- 
acter, or  perhaps,  other  evidence  might  have  been  ])roduced 
by  the  party  who  lost  the  verdict.  Under  such  circumstan- 
ces, to  admit  a  verdict  or  judgment  as  evidence  would  be  giv- 
ing a  party  indirectly  the  benefit  of  testimony,  which  he 
might  be  precluded  from  using  directly  in  his  own  suit. 

But  in  the  same  manner  as  admissions  may  be  used  against  '^eai  an.i 
the  real  parties  to  a  suit,  though  they  be  not  the  nominal  par-  ",'ariies. 
tics  to  the  record,  it  has  been  held  that  verdicts  and  judg- 
ments are  receivable  in  evidence  against  the  parties,  on 
whose  account  the  suits,  in  which  the  judgments  were  ob- 
tained, were  instituted  or  defended.  Thus,  in  the  case  of 
Kinnerslcyv.  Orpe^  (2)  (6)  which  was  an  action  for  a  penalty 

same  principle  is  adopted  by  Eyre,    Ch.  538. 

J.,  in  his  judgment   in    ilie   Dutchess  of  (2)  Doug.  517.     This  case  appears  to 

Kingston's  case,    20    Iloweirs   St.   Tr.  be  doubled    by    Lord    Ellenborough,    in 

538.     The  case  of  ^Vhateley    v.    Man-  Outrain  v.  Morewood.     It  appeus  to    be 

lieim,  2  Esp.  608,  in  which  it    appears,  sanctioned  by  tlie  judge.s,  in    Simpson  v. 

that  a. verdict  on  an  issue  directed  by  the  Pickering,  1  Cr.  M.  iV  1^-  529,  where  it 

Court     of  Exchequer,  was   used   by   a  was  held,  that  it   wa.**   not  sulHcient    to 

stranger,  does  not  appear  consistent  with  shew  that   a   party    to  the   former   suit 

principle.  might  possibly  be  really  interested  in  llie 

(1)  By  De  Grey,  Ch.  J.,  Dutchess  of  subsequent    suit.     And   see  llitchen   w. 

Kingston's   case,  20   Howell's   St.  Tr.  Campbell,  supra. 


porson  who  was  dead  at  tlic  time.     Rut  this  lias  been  denied   in  Warder  i'. 
Tai titer,  4  Watts,  279. 

[a]  Slnt)i!j:;rr.  A  fitrann:cr  to  a  judjrmont  cannot  be  aflTected  by  it  either 
in  tiivor  or  ag-ainst  liini,  10  Conn.  474  ;  4  Cow.  457  ;  1 1  Mass.  8!) ;  d   id.  24'-2; 

2  N.  H.  R.  44a.    See  also  4  Litt.  R.  2l'J  ;  3  Mon.  R.  35!». 

But  a  judgment  is  admissible  even  against  a  stranger  for  some  purpose;;, 
•such  as  to  prove  its  own  existence.  And  where  a  third  person  is  answera- 
ble to  a  defendant  in  a  suit  for  what  he  justly  recovered  against  him,  if,  af- 
ter due  notice  of  tlie  suit,  a  judgment  is  without  fraud  recovered,  it  will  be 
conclusive  evidence  against  such  third  person,  4  Mass.  34'.) ;  4  Dall.  iSG; 
C  J.  R.  l.'')8;id.  .'")I7;  7  id.  IGS. 

A  judgment  again.st  the  executor  is  not  evidence  against  the  heir.  1 
Mumf.  4;{7;  3  Cowcn,  {\'22;  8  PeL  528.  Two  persons  sued  as  partners  are 
not  concluded  by  a  determination  in  a  suit,  brought  by  another  person  in 
wliich  the  verdict  found  tlieni  to  be  partners.     Lord  v.  Baldwin,!')  Pick.  3J8  ; 

3  (Jrconl.  Ifi5. 

[b)  See  the  case  of  Case  v.  Reeve,  14  J.  R.  81,  82,  where  Spencer,  J.,  says 
in  commenting  on  this  case: — "It  is  reconcilable  with  the  rules  of  evidence, 


ejeclnieut. 
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incurred  by  destroying  fish  in  IJic  plaintilPs  fishery,  a  verdict 
and  judgment  for  a  plaintiff  in  a  former  action,  for  a  trespass 
committed  in  ttie  same  fishery  against  one  who  justified  as 
servant,    was  allowed  to  bo  evidence    against  the   defendant. 

[  *516  ]  For  the  defendant  in  the  second  *suit  acted  by  the  command 
of  the  same  person  under  whom  the  defendant  in  the  first  ac- 
tion had  justified,  who  was  considered  to  be  the  true  party  in 
both  causes.  \n  Strutt  v.  Boving'don,  (l)inaii  action  on 
the  case  for  the  diversion  of  a  watercourse  against  the  same 
and  two  other  defendants  who  justified  under  the  defendant 
Bovingdon,  a  former  verdict  in  a  similar  action  against  Bov- 
ingdon  alone  was  held  to  be  admissible  as  evidence  of  the 
plaintiff's  right.  In  Hancock  v.  Welsh,  (2)  it  was  held,  that 
a  record  in  replevin  between  a  tenant  and  the  bailiff  of  his 
landlord  making  cognizance  under  him,  was  admissible  evi- 
dence in  a  subsequent  action  between  the  tenant  and  the  land- 
lord himself. 

Parties  in  Upou  the  ground  that  the  lessor  of  the  plaintiff  and  the  ten- 
ant  are  substantially  the  real  parties  to  an  ejectment,  a  judg- 
ment in  ejectment  is  admissible  evidence  in  an  action  for 
mesne  profits,  and  this  whether  the  action  be  brought  by  the 
nominal  plaintiff,  or  by  the  lessor  of  the  plaintiff,  and  whether 
the  judgment  be   upon   verdict   or  by  default.  (3)  [a)    And 

(1)  5  Esp.  56,     The  case  appears   to  prove  the   time  of  an   aet  of  bankrupt- 
have  been  decided,  on  the   ground   that  cy. 
the  defence    in    the   second    action    was         (2)   1  St.  347. 

substantially  the    defence  of  Hovingdon  (.3)  Doe  v.  Huddart,  2  Cr.    M.  8f    R. 

alone:  and  not  on  the  ground,  that  what-  322.     Doe  d.  Lewes  v.  Preece,  1  Tyrw. 

ever  is  evidence  in  the    nature  of  aa  ad-  410.      B.N.    P.    87,    232.       Aslin    v. 

mission  against  one  defendant,  is  evidence  Parker,  2  Burr.  605.    Hardr.  472;Gilb. 

against  other  defendants.     Though    it    is  Ev.  33;  Bac.  Ab.  Ev.  (F.)  616.     When 

said  in  B.  N.  P.  40,  that  a  verdict  on  an  the  judgment  is  against  the  casual   ejec- 

issue  out   of  Chancery,   to    which    only  tor,  tiie  landlord  must  have  had  notice  of 

one  of  the  defendants  was  a  party,  may  the  ejectment,  or  it  will  not  be  evidence 

be  read  against  all  the   defendants,   to  against  him,  Hunter  v.  Britts,    3   Camp. 


on  this  ground  only,  that  both  suits  were  substantially  against  Doctor  Col- 
ton  himself,  in  as  much  as  the  acts  of  trespass  were  committed  by  his  ex- 
press direction,  for  the  purpose  of  trying  the  right  to  the  fishery  ;  he  defend- 
ed both  suits,  and  though  they  were,  nominally,  different  defendants,  sub- 
stantially, Colton  was  the  real  defendant." 

Although  the  judgment  is  conclusive,  as  between  the  plaintiff  and  defend- 
ant; but  it  is  different  as  among  the  plaintiffs,  so  as  to  conclude  either  from 
proving  the  truth  when  called  upou  to  contribute  to  the  payment  of  costs 
incurred  without  his  knowledge  and  consent,  5  Mass.    407. 

(a)  See  1  J.  Cas.  281 ;  8  Wend.  587.  If  the  plaintiff  claims  damages  for 
the  occupation  previous  to  the  time  laid  in  the  demise,  tlie  defendant  may 
dispute  tiie  title   anterior  to  that  time,  11  J.  R.    405. 

One  of  several  heirs  sues  a  writ  of  entry  against  a  tenant.  Held,  that 
it  enures  only  to  his  benefit  in  an  action  for  the  mense  profits,  althougii  it  ap- 
pear that  the  other  heirs  contribute  to  the  expense  of  the  suit,  S  Pick. 
175. 
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notwithstanding  *some  former  opinions  to  the  contrary,  [  *517  ] 
it  seems  now  settled,  that  a  judgment  recovered  by  the  defen- 
dant in  a  former  ejectment  is  admissible  in  evidence  against 
the  lessor  of  the  planititF  on  the  trial  of  a  second  ejectment, 
where  the  lessor  of  the  plaintiff  and  the  defendant  are  the  same 
parties.  (1)  (a) 

Though  the  individual  be  the  same  in  two  suits,  yet  if  he  Same  par- 

o  _  '    .*      _  lies. 

Stood  in  a  dilferent  character  on  the  two  occasions,  ho  will  not  i),nvreni 
be  atfected  by  a  verdict  or  judgment  in  the  first  suit.  This  ^'s'"- 
doctrine  has  been  established  in  regard  to  estoppels.  A  party 
suing  as  executor,  in  an  action  of  debt  upon  a  bond,  will  not 
be  estopped  by  having  been  barred  in  an  action  upon  the  same 
l)ond,  when  he  sues  as  administrator  ;  but  he  may  shew,  that 
the  letters  of  administration  have  been  since  repealed.  (2) 

It   is  another  rnle  derived   from  the    doctrine  of  estoppels,  jy^""!!''^^^ 
that  verdicts  and  judgments  are   admissible   between  persons  p'r'j'vi'es^  ° 
who  are  in  privity  with  the  parties  to  the  former  proceedings  ; 
such  privity  is  of  three  kinds,   by  blood,   in  law,  and  by  es- 
tate, 

A  privy  in    blood,  as  an  heir,  may  give  in  evidence  a  ver-  J'/j''^' '" 
diet  for  his   ancestor,  and  is   bound  by  a  verdict    against  the 
ancestor.  (3) 

The    examples   given  of  privies  in  law  by  Lord  Coke  arc  I'f'v  in  law, 
"  lords   by  escheat,   tenant  by  the  curtesy,    tenant  in  dower, 
the  incumbent  of  a  benefice,   and  others  that    come  in  by  act 
of  law,  or  in  the jposf."  (4)     A  verdict  against  an   intestate    or 

455.  The  judgment  in  an  action  of  claims  through  or  under  the  tenant  in 
ejectment  on  the  several  demises  of  two  the  ejectment,  and  if  lie  held  under  a 
or  more  persons,  is  evidence  of  title  in  an  written  agreement,  it  must  be  produced, 
action  of  trespass,  as  it  aliirms  some  ti-  Doe  v.  Harvey,  8  Bing.  242. 
lie  to  the  lands  in  hoth  the  plaintiffs,  (1)  Doe  d.  Strode  v.  Seaton,  2  Cr. 
which  may  well  consist  vvilh  a  tenancy  RI.  ^  11.  731.  B.N.  P,  232;  4  Bac. 
in  common,  Chamier  v.  Clingo,  5  M.  in  Ab.  Ev.  (F.)  See  also  Wright  v.  Doo 
S.  64.  In  Denn  v.  While  and  Ux.  7  T,  d.  Tathain,  1  A.  &  E.  19. 
R.  112,  it  was  held  that  a  recovery  in  (2)  Robinson's  case,  5  Rep.  32,  b. 
ejectment  against  the  wife,  cannot  be  A  woman  is  not  estopped,  after  cover- 
given  in  evidence  in  an  action  for  me7ise  ture,  by  an  adn)issioi)  on  record  by  her 
j)rofils  against  iiusband  and  wife,  and  husband  and  herself  during  coverture, 
tlio  observations  of  Lord  Holt,  in  With-  and  an  Iioir,  claiming  as  heir  of  bis 
era  «.  Harris,  S:ilk.  258,  were  ijueslioned.  father,  is  not  estopped  by  an  estoppel 
In  Doe  V.  \V'hitromb,  8  Bing.  46,  it  upon  hitn  as  lieir  to  his  mother,  C'ofii. 
was  held,  tliat  the  judgment  in  ejectment  Dig.  Estoppel,  C.  l^ide  siijira,  the 
was  evi  !■  nee  against  a  person  who  came  chapter  on  Jld-nitsiuns,  wliero  tiio 
in  under  the  defendant  in  ejectment,  same  doctrine  applies, 
whilst  the  ejectment  was  pending.  But  (3)  l.ocke  r.  IVorborne,  3  !\Iod.  141, 
it  is  necessary  to  shew,  that  the  defend-  (4)  Co.  Lilt.  352,  b.  Outrain  v. 
ant   in   ihe   action    for    riiense  profits  Morewood,  3  East,  353. 

(ff)  A  jiidrrmcnt  in  ejectment  is  said  to  bo  as  bindinor  as  any  other  jndff- 
ment,  except  in  a  second  action  of  ejectmeiiL  1  Edw.  Cli.  K.  8li7.  The 
V,  Ch.  dismissed  a  bill  broiij^ht  to  impeach  a  deed  for  fraud,  because  it  ap- 
peared that  the  tsaine  questions  had  boon  considered  in  a  former  action  of 
ejectment. 
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testator  l)intls   liis  representatives.  (5)     A  verdict  against  an 
unmarried  woman  is  admissible  against  herself  and  a  husband, 

]  to  wiioni  *she  is  al'tcrwards  married.  (I)  A  judgment  against 
a  school-master  of  a  hospital  is  evidence  against  his  success- 
or.  (2) 

A  verdict  on  a  question  of  tithes,  between  a  vicar  and  an 
occupier  of  land  in  the  parish,  is  evidence  between  him  and 
another  occupier,  the  vicar  in  both  suits  claiming  the  same 
general  right  to  tithes.  (3)  Upon  this  principle,  a  decree,  in 
the  Court  of  Exchequer,  in  a  cause  between  the  vicar  on  one 
side,  and  the  impropriator  on  the  other,  (establishing  the  vi- 
car's title  to  small  tithes  under  an  ancient  endowment  against 
the  defendant,  who  insisted  that  he  was  only  entitled  to  au 
annual  payment  in  lieu  of  tithes,)  was  held  to  be  evidence  in 
suits  between  succeeding  vicars  and  patrons  ;  but  not  conclu- 
sive evidence,  as  it  might  have  been,  if  the  ordinary  had  been 
a  party  to  the  first  suit.  (4) 

The  principle,  of  judgments  being  admissible  against  pri- 
vies in  law,  affords  a  ground  for  the  well  known  rule,  that  a 
judgment  of  ouster  is  evidence,  in  a  quo  ivarranto,  against  a 
person  claiming  to  have  been  admitted  to  a  corporate  office  by 
the  party,  against  whom  the  judgment  was  obtained.  (5) 

With  regard  to  privies  in  estate,  it  does  not  appear  to  be 
clearly  settled,  how  far  the  admissions  of  persons,  having  title 
to  parts  of  the  inheritance  of  the  same  estate,  maybe  received 
against  parties  having  title  to  other  parts,  and  how  far  verdicts 

]  and  ^judgments  obtained  for  or  against  them  may  be  received 
against  such  parties.  It  has  been  held,  that  where  several  re- 
mainders are  limited  by  the  same  deed,  a  verdict  for  one  in 
remainder  may  be  given  in  evidence  for  one  next  in  remain- 
der ;  (I)  and  that  a  verdict  and  judgment  for  or  against  a  les- 


(5)  Rex  V.  Hebden,  Andr.  3S9. 

(1)  Oulram  v.  Morevvood,  3  East, 
345. 

(2)  Lord  Brounker  v.  Sir  R.  .'\lkins, 
Skiiin.  15,  as  to  judgments  against  Tor- 
mer  churchwardens,  see  Berry  v.  Ban- 
ner, Peake  156. 

(3)  Travis  v.  Chaloner,  3  Gwill.  1237. 
And  see  Ashby  v.  Power,  2  Gwill. 
1239.     Benson  v.  Olive,  2    Gwill.  701. 

(4)  Carr  v.  Heaton,  3  Gwill.  1261. 

(5)  B.  N.  P.  231;  2  Barnard,  370. 
Rex  V.  Lisle,  Andr.  163.  Rex  r.  Heb- 
den, 2  Str.  1109.  5  T.  R.  72;  11  St. 
Tr.  216.  Hex  v.  Grimes,  5  Burr.  2598, 
that  the  evidence  is  not  conclusive,  ibid. 
2  Selw.  N.  P.  1047.  Judgment  of  ous- 
ter has  been  also  considered  in  the  na- 
ture of  a  judgment  in  rem.  Rex  v. 
Mayor  of  York,  5  T.  R.  72,  where  Rex 
V.  Hebden,  and  Rex  i'.  Grimes,  were 
cited  to  shew  that  the  judgment  was  not 


conclusive  against  third  persons.  And 
Lord  Kenyon  is  reported  to  have  said, 
"  If  you  derive  title  to  a  corporate  ofBce 
through^^A.,  and  the'prosecutor  shew  a 
judgment  of  ouster  against  A.,  it  is  con- 
elusive  again?^t  you,  .unless  you  can  im- 
peach the  judgment  as  obtained  by 
fraud." 

(1)  Pyke  V.  Crouch,  1  Lord  Raym. 
730.  B.  N.  P.  232.  Rushworth  v. 
Countess  of  Perpbroke,  Hardr.  472. — 
Com.  Dig.  Ev.  (.4.  5)  Bishop  of  Lin- 
coln V.  Ellis,  Bnmb.  110,  1  E.  ^  Y. 
777,  where  a  decree  against  the  lessee 
of  an  impropriator  was  produced  against 
a  subsequent  impropriator,  and  see  War- 
den of  St.  Paul's  V.  Morris,  9  Yes.  155. 
Kingworth  v.  Leigh,  Gwill.  1615.  3  E. 
&  Y.  1385.  Carr.  v.  Heaton,  Gwill. 
1258.  3  E.  &  Y.  1320,  Doe  t>.  Tylor, 
6  Bing.  390. 
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see  is  evidence  for  or  against  the  reversioner.  (2)  But  on  the 
other  hand,  it  has  been  held  that  a  verdict  against  a  tenant 
for  life  will  not  bind  a  reversioner,  unless  where  the  reversion- 
er, in  certain  ancient  forms  of  suit,  had  been  made  a  party  to 
the  proceeding,  upon  aid-prayer.  (3) 

In  an  action  brought  by  two  persons  for  diverting  water 
from  their  works,  it  appeared  that  one  of  them,  whilst  in  the 
sole  possession  of  the  same  works,  had  brought  a  former  ac- 
tion for  a  similar  injury  against  the  same  defendants,  in  which 
he  had  recovered  a  verdict  and  judgment  against  them.  It  was 
held,  that  this  was  prima  facie  evidence,  that  the  present 
plaintitis  were  privies  in  estate  to  the  former  plaintiff,  and  that 
the  verdict  and  judgment  in  the  former  action  were  admissi- 
ble in  evidence  against  the  same  defendants  in  this  action.  (4) 

It  has  been  laid  down  that  "a  verdict  is  evidence  for  one 
under  whom  any  of  the  present  parties  claim."  (5)  (a)  But 
this  must  be  understood  to  mean  a  claim  acquired  through 
such  party  subsequently  to  the  verdict,  for  it  was  said,  that  if 
the  rule  could  be  extended  to  parties  claiming  other  lands  un- 
der the  same  title  previously  to  the  verdict,  the  effect  of 
such  verdict  might  be  carried  back  for  an  indefinite  peri- 
od. (6) 

*Although,  as  we  have  seen,  it  is  a  principal  reason  for  not  [  *520  ] 
allowing  verdicts    between  ditferent  parties  to  be  admissible,  ^^^^^l^^ 
that  one  of  the  parties  to  the  latter  suit   might  have   been  a 
witness  to  the  former  one  ;  yet,  it  has  been  held,  that  a  former 
verdict  is  admissible  between   privies,  notwithstanding  they 
may  have  been  examined  in  the  former  suit.  (1 ) 
Some  difterence  of  opinion  has  arisen  as  to  the  point,  wheth-  Convicuon 

r  •       •       1   c  1  •         1      •      •!  1  ol  principal. 

cr  a  record  ot  conviction  of  a  prmcipal  lelon  is  admissible  ev- 
idence against  the  accessary.  It  seems  that  it  is  not  admissi- 
ble, where  the  indictment  states  not  the  conviction  but  the 
guilt  of  the  principal  felon.  (2)  (/>)     A  record  of  conviction,  ofaiioiiier 

(2)  Com.  Dig.  Ev.  (A.  5.)  Gilb.  Ev.     gee.  Doe  v.  Webber.  1  A.  Sf  E.  119. 
.35,36.     Per  Curiam,  in   Ru^hworlh    v.  (4)   Biaci<emore   v.     Glamorganshire, 
Countess  of  Pembroke,  Hardr.    472.—     Canal  Co.  2  Cr.  M.  &  R.   133. 

The  answer  of  an    impropriator    is    evi-  (5)  Com.  Dig.  Ev.    {.\.  5.) 

dence  against  hi*  lessee,  De    Whelpdale  (6)  Per    1/uiledale,     .1.,    in    Doe    d. 

V.  Melburn,    5  Pr.  485  Foster  v.  Earl  of  Derby  1  A.  &  E.  7S7. 

(3)  iJ.  N.  P.  232,  Ilardr.  436;    Pac.  (1)      Rlakemore    i>.     Glamorganshire 
Ab.   Ev.    617;  see    12    Yin.   Ab.    132.  Canal  Co.  2  Cr.  M.  4'  R-  135>- 
.Indgment    against   mortgager   after    the  (2)  Turner's  case.  Mo.  Cr.  Ca.    348; 
mortgage,  not  admissible  against  inortga-  see  I'ost.  Disc.  lll,c.  2,  s.  2, p.  364. — 

(a)  See  Hull  r.  Blake,  13  Mass.  !.>{;  Proscott  r.  Hull,  17  J.  R.  284; 
Holmes  v.  Reinsen,  20  id.  2'i!) ;  4  .f.  Cii.  R.    UiO. 

[b]  Upon  a  prosecution  afxaiiist  an  accessary,  it  is  competoiit,  to  shew  the 
record  of  conviction  of  tlie  principal  for  tlie  purpose  of  establishinjj  the  fact 
that  a  felony  has  been  ctimniillcd.     The  People  v.  Rucklaiul,  13  Weud.  .TOl. 
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upon  an  indictment  against  a  parish  for  not  repairing  a  road, 
has  been  held  to  be  strong  evidence,  if  not  conchisive,  of  the 
non-liability  of  another  parish  indicted  for  not  repairing  the 
same  road.  (3) 
crhn!!!e!f '"  ^^  follows  IVom  tlic  rulc  that  verdicts  and  judgments  are  on- 
casi-s.  ]y  evid(mce  between  the  same  parties,  that  a  conviction  in  a 
criminal  proceeding  cannot  be  admissible  in  a  civil  action. 
Where  indeed  the  conviction  has  actually  proceeded  on  the 
evidence  of  the  party  seeking  to  make  use  of  it,  the  receiving 
of  the  conviction  would  be  allowing  a  party  to  the  suit  to  give 
evidence  for  himself.  (4)  (a)  liut  although,  according  to  some 

Rex    V.   Smith,    Leach,    28S.     Ri-x    v.  been   admissible    iii    a    civil   suit,    ihey 

Baldwin,  3  (':urip.  265.   Tlie  adniissiliili-  might  have  been  benefited  by    it,  Rex  v. 

ty  of  the  evidence  is  contrary  to  the  prin-  Boston,  4  East,  581.     Burden  v.  Brown- 

ciples  above  staled.     It  has  been  defend-  ing,  1  Taunt.  521.     And  the  same  with 

ed  on  the  presumption  "  omnia  prccsu-  respect  to  qui    tarn  actions,    Abraham, 

muntur   rite  acta,'"  and  on  tiie  ground  q.  t.  v.  Bunn,  4  Burr.  2255.     Smith,  q. 

of    convenience,   because    the    witness-  t.  v,  Prager,  7    T.    R.    60.     There    are 

es  against  the  principal  may  be    dead  or  some    contradictory      derisions,     whicii 

not  to  be  found.  have  been  overruled,   on  the  ground  that 

(3)  Rex  V.  St.  Pancras,  Peake,  219.  it  is  now  established  that  a  Court  of 
Though  this  decision  is  not  strictly  in  ac-  1'quily  will  not  grant  relief  on  a  convic- 
cordance  with  principle,  yet  it  is  to  be  lion,  which  proceeds  on  the  evidence  of 
considered  that  the  dispute  would,  in  re-  the  prosecutor.  Lord  Manslield,  in 
ality,  most  probably  be  between  the  two  Abraham  v.  Bunn,  4  Burr.  2255,  cites 
parishes.  Fraud,  or  wpnt  of  notice,  the  case  of  Rex  v.  Broughton,  2  Sti". 
would  viti.ate  the  former  judgment,  ib.  1230,  as  overruling  Rex  v.iNunez,  2  Str. 
2  Saund.  159,  a.  Rex  v.  Townsend,  1  1042.  Rex  v.  Whiting,  1  Salk.  283. 
Doug.  421.  Rex  v.  Lardisland,  2  Camp.  Rex  v.  Ellis,  1104.  So  Rex  i'.  Eden,  1 
494.  Rex  u.  Justices  of  Lancashire,  12  Esp.  97.  Rex.  v.  Dalby,  Peake,  12, 
East,  368.  are  apparently  now  overruled;  see   Bart- 

(4)  Smith  V.  Rummens,  1  Camp.  9,  lett  v.  Pickersgill,  4  East,  577,  n.  I 
case  of  a  conviction  before  a  magistrate.  Eden,  515,  cited  in  Abrahams  v.  Bunn, 
Hathaway  v.  Barrow,  1  Camp.  151.  4  Burr.  2255,  by  Lord  Mansfield,  and 
On  this  ground,  witnesses  have  lieen  by  Lord  Ellenborough,  in  Rex  v.  Bos- 
deemed    not   incompetent     upon    indict-  ton,  4  East,  577. 

ments,    where,    if    the  indictment    liad 


It  is  not  conclusive  evidence  of  guilt ;  for  the  accessary  may  shew  the  inno- 
cence of  the  principal,  id. 

The  acquittal  of  tlie  principal  is  admissible  in  defence  of  an  accessary, 
thougii  not  conclusive,  id.  In  a  prosecution  for  compounding-  a  larceny,  it 
has  been  held,  that  it  is  not  competent  for  the  accessary  to  set  up  in  his  de- 
fence, the  ac(piittal  of  the  principal,  id. 

See  the  case  of  Elsie  Wiiipple,  9  Cowen,  707,  whore  it  was  held,  that  the 
accessary  may  be  put  on  trial  before  judgment  is  rendered  against  the  princi- 
pal ;  hut  cannot  he  sentenced  until  judgment  has  passed  upon  the  principal. 

(a)  In  Maybee  v.  Avery,  18  J.  R.  352,  the  action  was  slander  for  words — • 
"You  are  a  thief" — '*  Yon  stole  my  hens."  Defendant  under  tlie  sjeneral 
issue  with  special  notice,  offered  the  record  of  conviction  of  plaintiff'  in  the 
Court  of  Sessions  for  stealing  two  hens  of  defendant.  The  evidence  was 
admitted.  Ch.  Justice  Spencer  in  speaking  tor  tlie  Court,  considered  tlie 
question  whether  the  record  of  conviction  was  evidence  or  not,  as  not  free 
from  doubt.  He  agreed  with  Phillipps,  that  the  record  is  not  admissible  at 
all,  where  the  parl}^  aggrieved,  and  who  is  a  party  in  the  civil  suit,  was  a  wit- 
ness on  the  prosecution.  He  says  "  It  is  undoubtedly  a  rule,  that  to  give  a 
verdict  in  evidence,  it  must  be  upon  the  same  point,  and  between  the  same 
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^authorities,  the  evidence  of  convictions  is  rejected  in  civil  [  *521  ] 
suits,  on  the  ground  of  the  possibibty,  that  the  conviction 
might  have  proceeded  on  the  evidence  of  the  party  seeking  to 
use  it,  it  seems  now  settled,  that  the  evidence  is  inadmissible 
upon  the  more  general  ground  of  want  of  mutuality  in  the 
parties.  (1) 

In  the  case  of  Hillt/ards  v.  Granthan^  (2)  which  was  an 
issue  directed  by  the  Court  of  Chancery  upon  a  question  of  le- 
gitimacy, a  sentence  against  the  supposed  father  and  mother, 
upon  a  proceeding  against  them  in  the  Consistory  Court  of 
Lincoln,  for  living  together  in  fornication,  was  offered  in  evi- 
dence, to  prove  that  they  were  not  married  ;  but  the  whole 
Court  of  King's  Bench  were  of  opinion,  on  a  trial  at  bar,  that 
the  sentence  could  not  be  given  in  evidence  ;  "because,  first, 
*it  was  a  criminal  matter,  and  could  not  be  given  in  evidence  [  *522  ] 
in  a  civil  cause;  next,  because  it  was  res  inter  alios  acta^  and 
could  not  affect  the  issue  ;  but  they  held,  that  if  it  had  been 


(1)  Per  Parke,  B.,  in  Blakemore  v. 
Glamorganshire  Canal  Co.  2  Cr.  M.  <^  11. 
139,  who  ohserves,  that,  in  the  cases 
above  noticed,  the  Judges  were  only  as- 
signing one  reason  which  existed  in  the 
particular  cases,  instead  of  reiving  on 
the  general  principle.  Chief  i?aron  Gil- 
bert seems  to  have  been  of  opinion,  that 
where  the  verdict  in  a  criminal  prosecu- 
tion is  supported  by  other  teniitnony,  be- 
sides that  of  the  party  who  wishes  to 
avail  himself  ol'  it  iii  the  civil  suit,  there 
the  verdict  may  properly  be  received  in 
evidence,  (jilb.  Ev.  2(j.  lUit  this  view 
of  the  subject  appears  to  be  objectiona- 
ble, because  it  cannot  be  known  how 
far  the  jury  relied  upon  the  oath  of  the 
party.  And  I\!r.  .lastice  I'uller  lays  it 
down,  that  a  conviction  in  a  Court  of 
criminal  jurisdiction  is  conclusive  evidence 
of  the  fact,  if  it  afierwards  comes  colla- 
terally in  controversy  in  Courts  of  civil 
jurisdiction,  B.  N.  V.    245.     It    is  there 


stated,  that,  in  the  case  of  a  father  con- 
victed on  an  indictment  for  having  two 
wives,  a  conviction  would  be  conclusive 
evidence  in  an  action  of  ejectment, 
where  the  validity  of  the  second  mar- 
riage is  in  question.  B.  N.  P.  245,  2 
Atli.  412.  In  support  of  this  proposi- 
tion, is  ci'ed  the  case  of  Boyle  t).  Boyle, 
3  Mod.  164.  Comberb.  72,  S.  C. 
where  a  party  had  been  libelled  for  jacti- 
tation of  marriage,  and  the  Court  of 
King's  llencli  granted  a  prohibition,  be- 
cause the  iSpiritual  (.'ourt  would  not  allow 
a  plea  that  the  plaintilV  had  been  convic- 
ted of  bigamy,  in  marrying  the  defend- 
ant, see  Brooke  r.  Carpenter,  3  Bing. 
300.  Davis  D.  Nest,  6  C.  ^  P.  172, 
where  a  conviction  obtained  on  the  evi- 
dence of  one  defendant,  was  received  ia 
favour  of  the  other  defendants. 

(2)  Cited  by  Lord  llardwicke,  in 
Brovvnsord  t).  Edwards,  2  Yes.  246,  and 
in  Uep.  'J'emp.  Hard.  311. 


parties  or  privies."  One  exception  to  the  rule,  is  where  the  matter  in  dis- 
pute is  a  question  of  public  riirjit,  in  that  cast,  ail  persons  stnndinjr  in  the 
same  situation,  ns  the  parties,  arc  affected  by  it. — And,  added  the  Chiet'Jus- 
tice,  "  it  ajjpears  to  me  tiiat  a  verdict  on  an  indictment  forms  anotiier  e.xcep- 
tion,  and  upon  the  same  principle.  Tiie  public  is  tiie  party  a^rgiieved,  the 
prosecution  is  carried  on  throujrli  their  functionaries,  and  any  indivi(hial 
may,  wiien  necessary,  avail  himself  of  a  convii-tion."  See  2  Fairf.  ;>(!7. — 
Bui  the  verdict  is  nut  conclusive;  it  is  only  prima  facie  proof,  and  the  plain- 
tiff may  controvert  the  fact  anew.  Such  a  jmlyfinent  would  he  conclusive 
when  it  came  in  question  collaterally;  not  wiien  the  issue  was  directly 
whether  the  plaintiff  was  puiity  of  the  larceny  or  not.  id.  In  the  People  i;. 
Buckland,  13  Wend.  .ID'i,  the  prosecution  was  for  compounding;  a  larceny. 
Held,  that  it  was  not  competent  for  the  defendant  to  give  tlie  acquittal  of 
the  person  charged  with  the  larceny  in  evidence,     id  ;  18  J.  R.  'i'A. 
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a  sentence  on  the  point  of  marriage,  in  a  question  on  the  law- 
fulness of  the  marriage,  it  might  have  been  given  in  evidence, 
being  the  sentence  of  a  Court  having  peculiar  jurisdiction." 

In  tiie  case  oi  Gibson  v.  Marcarty,  (l,j  on  an  issue  to  try 
the  genuineness  of  some  promissory  notes,  depositions  of  a 
deceased  witness  having  been  read  on  the  part  of  the  plain- 
tiff, (in  which  depositions  the  witness  swore,  that  the  defend- 
ant had  acknowledged  the  notes  in  question  and  also  another 
note,)  it  was  proposed,  on  the  part  of  the  defendant,  to  shew 
by  a  record  of  conviction,  that  the  plaintiff  had  since  been 
convicted  of  forging  this  other  note,  mentioned  by  the  depo- 
nent ;  for  such  evidence,  it  was  said,  would  go  to  the  credit  of 
the  deponent's  evidence,  as  to  the  acknowledgment  of  the  notes 
in  question  ;  and,  secondly,  because  there  is  at  all  times  a  lib- 
erty given  to  examine  into  the  plaintiff's  character.  But  this 
evidence  was  opposed  on  the  part  of  the  plaintiff,  on  the 
ground,  that  no  record  of  a  criminal  action  can  be  given  in 
evidence  in  a  civil  suit.  Lord  Hardwicke  is  reported  to  have 
said,  "  that  the  general  rule  was  as  had  been  stated  by  the 
plaintiff's  counsel,  (2)  and  that  it  had  been  so  strictly  kept, 
that  in  the  case  of  Hilly cu'ds,  on  a  question  of  legitimacy,  the 
Court  refused  to  admit  a  sentence  of  excommunication  in  the 
Spiritual  Court  for  fornication  between  the  father  and  mother 
of  the  party  whose  legitimacy  was  impeached." 

Upon  an  issue  to  try  the  question  of  devise  or  no  devise,  a 
coroner's  inquest,  finding  the  deceased  a  lunatic,  was  offered 
in  evidence  against  the  plaintiff,  who  claimed  as  executrix, 
for  the  purpose  of  shewing,  that  the  deceased  was  incompe- 
tent to  make  a  Will ;  this  evidence  "was  objected  to  on  the 
part  of  the  plaintiff,  and  the  Court  were  equally  divided  in 
opinion.  The  Chief  Justice  (Parker)  was  of  opinion,  that  the 
inquest  ought  *to  be  admitted,  "  because  it  was  for  the  plain- 
tiff's advantage,  as  the  personal  estate  would  be  saved  by  the 
finding  of  lunacy  ;"  and  he  added,  that  in  Lord  Derhy^s  case 
an  inquest  post  7norteni  was  allowed  to  be  given  in  evidence. 
Mr.  Justice  Powys  agreed  with  the  Chief  Justice.  Mr.  Justice 
Eyre  said,  "  This  is  a  criminal  matter,  and  ought  not  to  be 
given  in  evidence  in  a  civil  proceeding.  A  verdict  on  an  in- 
dictment for  battery  cannot  be  read  in  an  action  for  the  same 
battery.  An  inquest  post  mortem  is  in  the  nature  of  a  civil 
proceeding  ;  but  this  is  criminal,  for  it  might  induce  a  forfeit- 
ure of  the  goods,  if  he  had  been  found  felo  de  se."  Mr.  Jus- 
tice Pratt  said,  '•'  If  a  verdict  be  given  in  evidence,  it  must  be 
between  the  same  parties,  and,  therefore,  an  indictment  at  the 
suit  of  the  king  cannot  be  read  in  an  action  at  the  suit  of  the 
party."  (1) 


(1)  Rep.  Temp.  Hard.  311. 

(2)  Ace.  by  Sir  J.  Mansfield.  Ch.  J. 
ia  Hathaway  i-.   Barrow  and  others,    1 


Camp.  151.     See  also  12  Mod.  337. 
(1)  Jonea  v.  White,  Sir.  68. 
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But  in  an  action  upon  a  bond,  to  which  there  was  a  plea  of  J|^JJ^'  ^'=" 
usury,  a  verdict  of  acquittal  in  an  action  for  the  usury  penal- 
ties on  the  same  bond  between  the  same  parties   was  held  to 
be  admissible  for  the  plaintitf.  (2) 

Where  a  person  indicted  for  an  assault  pleads  guilty  to  the  ^^^^^^^ 
charge,  it  may  be  thought  that  the  evidence,  being  in  the  na- 
ture of  an  admission  by  the  party  himself  against  whom  it  is 
used,  stands  upon  a  different  ground  from  a  conviction  upon 
the  evidence  of  others.  According  to  some  old  authorities, 
the  record,  in  such  a  case,  has  been  considered  conclusive  in 
an  action  for  damages  for  the  same  assault;  (3)  it  seems,  at 
least,  to  be  admissible.  (4)  (a) 

An  acquittal  upon  an  indictment  has  been  considered  not  to  Acquittal. 
*be  receivable  evidence  even  upon  a  subsequent  indictment,  [  *524  ] 
not  indeed  for  the  same  offence,  but  where  the  same  right  is 
in  litigation.  Thus  it  has  been  said,  that  a  verdict  of  not 
guilty,  on  an  indictment  against  a  parish  for  not  repairing  a 
road,  would  not  be  evidence  for  the  parish  on  a  second  indict- 
ment. (1) 

(2)  Cleve  Powell,  1  M.  Sf  Ro.  228.       viction  in  a  Court   of  criminal   jurisdic- 

(3)  Laiiib.  Inst.  B.  2,  c.  9,  p.  427,  tion,  is  conclusive  evidence  of  the  fact, 
cited  9  II.  6,    60,  and  1 1  H.  4,  (iS.  if  it  cotne  collaterally  in  controversy  in  a 

(4)  This  point  was  so  ruled  by  Court  of  civil  jurisdiction;  yet  an  acquit- 
Wood,  B.,  in  an  action  for  assault  and  tal  does  not  prove  the  reverse,  ftecawse 
battery,  tried  at  Leicester  Lent  Ass.  it  doe.i  not  ascertain  facts.  It  is  to  be 
1808.  It  was  an  undefended  cause;  but  observed,  that  the  acquittal  might  iiave 
Mr.  Baron  Wood  suggested  the  objcc-  proceeded  on  some  other  ground,  than 
tion,  and,  after  consideration,  admitted  the  right  of  repair  of  a  road,  as,  for  ex- 
the  record  in  evidence.  On  a  subse-  ample,  on  the  ground  that  the  road  was 
quent  occasion.  Lord  Tenterden  doubted  not  out  of  repair.  It  may  be  doubted, 
of  the  admissibility  of  such  evidence,  whether  it  would  be  conipetent  to  ex- 
'L'he  point  is  of  practical  importance,  plain  the  ground  of  the  former  verdict 
where  an  assault  can  only  he  proved  by  and  judgment.  Vide  Supra,  as  to  evi- 
the  prosecutor;  and  the  defendant  pleads  dence  to  explain  a  judgment  recovered, 
guilty,  upon  an  understanding  of  a  nom-  and  infra,  to  explain  the  grounds  of  a 
mal  tine  being  imposed.  judgment  of  Court  of  Quarter  Sessions. 

(1)  Rex  V.  St.  Pancras,  Peake,  219.  Lord  Kenyon  said,  that  ihe.verdict  of  the 
And  it  is  said  by  Mr.  Justice  Buller,  B.  acquittal  could  not  be  evidence  for  the 
N.P.245.  Gilb.  Ev.  32,thatlhougha  con-     parish,  because  the  parlies    indicting  the 

(a)  See  the  case  of  the  Commonwealth  v.  Horton,  9  Pick.  20G,  and  Brad- 
ley V.  Bradley,  2  Fairf.  ^67. 

The  aclviiiitage  which  a  party  obtains  by  the  pica  of  nolo  contendere,  is, 
that  he  is  not  estopped  to  pleail  not  guilt;/  to  an  action  for  tlie  same  facts,  as 
he  would  be  on  a  plea  of  irinlty.     9  Pick'.  ^20. 

In  a  libel  filed  by  the  wiVo  for  a  divorce  on  tlie  /around  of  excessive  cru- 
elty in  the  husband,  the  record  of  his  conviction  for  an  assault  and  battery 
on  the  wife  was  admitted,  it  appearing  that  he  had  pleaded  fiii'l'y  ^^  '■'"5  '"- 
dictment.     2  Fairf.  H.3()7. 

A  party  in  a  civil  action  is  not  concluded  by  an  entry  of  nolle  prosequi  in 
an  indictment;  he  may  notwithstanding  prove  the  truth  of  his  case.  Thns, 
where  the  attorney  for  the  state  entered  a  nolle  prosequi,  '  it  appearing^  that 
tlie  defendant  had  been  acquitted'  for  the  same  offence;  held,  tliat  defend- 
ant may  show  that  there  was  probable  cause  for  the  last  prosecution,  fi 
Pick.  467. 
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Autrefois  T^g  fuje  established  in  regard  to  the  plea  of  autre  fois  ac- 
acqmts,{a)  ^^^^^^^  .^^  that  ail  acquiltal  on  a  former  indictment  is  a  bar  to  a 
second  indictment,  where  the  first  indictment  is  such  as  that 
the  prisoner  might  have  been  convicted  upon  proof  of  the 
facts  contained  in  the  second  indictment.  Thus,  an  acquittal 
upon  an  indictment  for  burglary,  in  breaking  and  entering  a 
house  and  stealing  goods,  is  not  a  bar  to  an  indictment  for  bur- 
glary in  the  same  dwelling-house  and  on  the  same  night,  with 
intent  to  steal.  (2)  (b)  An  acquittal,  on  an  indictment  for  hav- 
ing been  present  aiding  and  abetting  in  a  felony,  is  no  bar  to 
an  indictment  charging  the  party  as  accessary  before  the 
[  *525  ]  fact,  (3)  on  *the  ground  that  the  several  offences  described 
in  the  two  indictments  could  not  be  said  to  be  the  same,  (c) 

parish  could  not  be  bound  by  the  former  ing  a  gaming-house.  Coogan's  case, 
record,  a  reason  which  does  not  appear  1  Leach,  448,  indictment  for  forgery.— 
very  satisfactory,  especially  as  he  held  Reading's  case,  2  Leach,  590.  Gil- 
that  the  verdict  would  be  conclusive  christ's  case,  2  Leach,  364.  Rex  v. 
against  the  parish.  An  acquittal  for  the  Embden,  9  East,  437,  indictment  for 
same  offence  is  conclusive,  at  least,  if  perjury.  Rex  t".  Sheen,  2  C.  .^  P.  634. 
it  be  pleaded,  the  parties  being  consider-  Rex  v.  Dunn,  1  Mo.  Cr.  Ca.  424,  for- 
ed  virtually  the  same  in  both  proceedings,  mer  acquittal  on  a  joint  indictment. — 
4  Co.  40;  2  HawU.  c.  35,  s.  1;  Hutch-  Rex  t).  Russel,  1  Mo.  Cr.  Ca.  356. 
inson's  case,  1  Show.  6;  B.  N.  P.  245,  Rex  r.  Clark,  1  Br.  &  B.  473,  indict- 
where  the  prisoner  has  been  acquitted  in  ment  for  Child-murder. 
Spain.  (3)  Rex  v.  Burchenough,  1  Mo.  Cr. 
(2)  Per  Buller,  J  ,  in  Vandercombe's  Ca.  477.  An  anomally  in  the  law  was 
case,  2  Leach,  716;  2  East's  P.  C.  519,  supposed  to  have  existed  upon  this  sub- 
overruling  Turner's  case,  Kel.  30;  and  ject;  see  1  Hale's  P.  C.  626;  2  Hale, 
Jones  and  Bever's  case,  id.  52:  see  2  224;  Hawkins,  b.  2,  c.  35,  s.  11;  Fos- 
Russell  on  Crimes,  39,  n.  Rex  v,  Tay-  ter's  Cr.  [Ca.361. 
lor,  3  B.  .^  C.  502,  indictment  for  keep- 


(a)  In  a  case  of  misdemeanor,  the  discharge  of  the  jury  because  the  at- 
torney for  the  state  was  not  prepared  with  evidence,  was  considered  equiva- 
lent to  an  acquittal ;  2  Caines'  C.  100, 304  ;  approved  18  J.  R.  206.  How- 
ever, the  power  exists  and  may  be  exercised  in  cases  of  extreme  and  abso- 
lute necessity;  and  it  extends  to  felonies  as  well  as  lo  misdemeanors  ;  18 
J.  R.  187.  In  a  trial  for  highway  robbery,  the  jury  said  they  never  could 
agree, ;  and  the  court  discharged  them ;  9  Mass.  494 ;  and  see  9  Pick.  497, 
which  is  to  the  same  point,  only  in  the  latter  case  the  indictment  was  for 
murder:  and  defendant  was  subsequently  convicted  and  executed.  But  in 
another  state,  it  has  been  held,  that  inability  to  a^ree  was  no  sufficient  cause 
for  discharging  the  jury  in  a  capital  case  ;  but  in  a  case  of  absolute  necessity, 
such  as  sickness  of  a  juror  so  as  to  unfit  him  to  discharge  his  duty,  it  mi^ht 
be  done.    3  Rawle,  503 ;  G  S.  &  R.  576.     See  2  Gall  364  ;  8  Cow.  R.  J  27. 

[h]  Defendant  had  been  convicted  in  the  municipal  court  for  a  misde- 
meanor, to  wit,  an  assault  with  a  felonious  intent  to  murder,  and  it  was  held 
to  be  no  bar  to  an  indictment  in  the  supreme  court  for  murder.  12  Pick. 
496 ;  13  Mass.  457.  The  offences  are  distinct  in  fact  and  in  law.  See  the 
case  of  the  Commonwealth  v.  Cunningham,  13  Mass.  245. 

(c)  A  previous  acquittal,  conviction  or  attainder,  is  a  good  bar;  but  what 
shall  be  evidence  of  such  conviction  7  In  the  Slate  i*.  Benham,  7  Conn. 
414,  which  was  a  prosecution  for  having  in  his  possession  a  certain  forged 
bank  note  with  intent  to  pass  the  same.  Defendant  set  up  by  pleading  a 
former  prosecution  for  a  like  offence — averring  it  to  be  for  the  same  offence. 
Held,  that  although  it  appeared  that  the  two  informations  were  for  different 
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Verdicts  are  frequently  admitted  in  evidence  on  the  footins;  '^'^^.'^''^•s, 

■*■  •'  ■  1   •    I     I  ■      evidence  ol 

of  hearsay   statements,    upon  matters  ni    which  hearsay   evi-  repuiatiou. 


forged  bills  on  different  banks,  still  as  defendant  had  the  same  at  one  time, 
there  was  but  one  offence.  And  held  also,  that  although  the  defendant  had 
only  been  found  guilty,  and  judgment  thereon  impends,  the  court  considered 
that  the  second  prosecution  could  not  be  supported  ;  especially  as  both 
prosecutions  were  in  the  same  count,  and  no  claim  was  made  that  judgment 
could  not  be  rendered  upon  the  first  verdict.  Williams,  J.,  in  delivering  the 
judgment  of  the  court  observes  : — "  That  a  person  has  been  arraigned  for 
the  same  offence,  was  early  held  to  be  no  bar  to  a  subsequent  indictment." 
Withipole's  case,  Cro.  Car.  147.  Nor  that  a  nolle  prosequi  had  been  entered 
by  the  attorney  for  the  government.  Commonwealth  v.  Wheeler,  &i  al.  2 
Mass.  Rep.  272.  Nor  that  the  jury  had  been  discharged,  at  the  request  of 
the  prisoner.  Rex  v.  Kinlock,  1  Wils.  157.  Nor  even  where  the  jury  have 
been  discharged  because  they  could  not  agree,  without  consent  of  the 
prisoner.  State  v.  Woodruff,  2  Day,  .'504.  The  People  v.  Olcott,  2  Johns. 
Ca.  301.  Nor  can  the  pendency  of  another  indictment  be  pleaded  in  abate- 
ment, as  it  may  in  case  of  a  prosecution  for  a  penalty.  Rex  v.  Stratton, 
Doug.  240.  Regina  v.  Goddard  and  al.  2  Ld.  Raym.  920.  S.  C.  3  Salk.  171. 
Nor  can  a  conviction  or  an  acquittal  be  pleaded,  if  the  former  indictment 
■was  not  sufficient  to  authorize  punishment,  if  a  conviction  had  ensued.  The 
King  f.  Taylor,  3  B.  &  Co.  502.  4  Co.  45.  1  Chitt.  Cr.  L.  462.  And  it  has 
been  said,  that  if  the  defendant  remains  after  conviction,  without  requesting 
judgment,  or  praying  for  clergy,  he  could  not  plead  such  conviction  to  a 
new  indictment.     2  Hale's  P.  C.  252.    Stark.  C.  L.  364. 

"  That  no  one,  however,  shall  be  put  in  jeopardy  twice  for  the  same  offence, 
is  a  universal  maxim,  (4  Bla.  Comm.  329)  thought  worthy  to  be  incorporated, 
to  a  certain  extent,  into  the  constitution  of  the  United  States.  And  that  an 
acquittal  or  conviction,  by  a  court  having  jurisdiction,  on  a  sufficient  indict- 
ment or  information,  is  in  all  cases  whatsoever,  a  bar,  is  equally  clear.  2 
Hawk.  P.  C.  b.  2.  c.  30.  s.  1.  2  Leon.  161.  Still  the  question  returns,  what 
is  sufficient  evidence  ?  It  is  said  by  Chitty,  that  there  must  be  a  legal  ac- 
quittal by  judirment  upon  trial,  by  verdict  of  a  petty  jury  or  by  battle.  1 
ChitL  C.  L.  457.  Tucker  in  his  notes  to  Blackstone  says ;  the  plea  must 
state  the  indictment,  arraignment,  plea  and  judgment  legitimo  mode.  4  Bla- 
Comm.  336,  by  Tucker.  And  in  the  forms  of  pleading,  a  judgment  is  set 
out,  or  that  the  defendant  has  had  his  clergy.  Stark.  C.  L.  352.  And  the 
general  rule  certainly  is,  that  a  verdict  without  a  judgment  is  not  evidence, 
as  it  may  be  arrested.  The  record  of  the  judgment,  therefore,  must  be  ad- 
duced, to  exclude  a  witness.  Swift's  Ev.  18.  1  Stark.  Ev.  183,  246.  2  Stark. 
Ev.  71G.  Lee  v.  Gansel,  Cowp.  3.  The  Commonwealth  v.  Green,  17  Mass. 
Rep.  537.  So  proof  of  conviction  of  the  principal,  on  the  trial  of  the  ac- 
cessory, must  be  by  judgment  upon  a  verdict  or  confession,  or  by  outlawry. 
4  Co.  43.    Goffv.  By  by  &  al.  Cro.  Eliz.  540. 

"  On  the  other  hand,  it  is  said,  in  4  Bla.  Comm.  335,  that  when  one  is  found 
not  guilty,  on  an  indictment  or  other  prosecution,  he  may  plead  such  acquit- 
tal in  bar  of  any  subsequent  prosecution.  And  an  acquittal  lias  been  held 
sufficient  to  entitle  bail  to  their  discharge  before  judgment  is  entered.  Re.x. 
V.  Spenser,  1  Wils.  315.  And  in  the  case  of  the  (iuccn  v.  Goddard,  2  Ld. 
Raym.  921.  S.  C.  3  Salk.  172.  Holt,  Ch.  J.  says,  that  another  indictment 
pending  could  not  be  pleaded  in  abatement,  even  after  the  accused  had  been 
found  guilty  upon  it,  but  it  must  be  pleaded  in  bar.  And  Judge  Dane,  after 
citing  an  authority  to  show,  that  a  judgment  is  necessary,  makes  a  quaere; 
for,  says  he,  when  the  defendant  has  once  stood  trial  for  his  life,  he  has  been 
clearly  once  in  jeopardy,  tiiough  there  has  been  no  judgment  or  clergy.  G 
Dane's  A br.  531.  And  in  Brooke's  case,  4  Co.  40,  after  verdict  of  guilty, 
on  an  appeal  and  motion  in  arrest,  on  an  indictment  at  the  suit  of  the  king, 
it  was  claimed,  that  the  defendant  could  not  be  charged  again,  and  it  waa 
resolved,  that  if  the  count  had  been  sufficient,  then  being  convicted  at  the 
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deuce  is  receivable  ;  in  such  cases  the  reason  of  the  rule,  that 
a  verdict  is  only  admissible  between  the  parties  or  privies,  is 
not  applicable  ;  nor  can  verdicts,  when  used  for  this  purpose, 
be  pleaded  by  loay  of  estoppel.  The  use  of  verdicts  for  the 
purpose  of  hearsay  evidence  has  been  considered  in  a  former 
part  of  this  Work.  (1) 


Section  II. 

Admissibiliiy  and  Effect  in  Evidence  of  Judgments  of  Infe^ 

rior  Courts. 

Jiui2:nfient         The  general  principle,  as  to  the   conclusive  effect  of  what 


wliellier 
conclusive 


has  been  regularly  decided  by  a  competent  tribunal  with  re- 
gard to  the  same  subject  and  the  same  cause  of  dispute,  and 
between  the  same  parties,  or  those  succeeding  to  their  rights 
and  in  respect  of  the  same  character,  would  seem  to  apply  to 
all  the  constituted  tribunals  of  this  country  at  least,  whether 
superior  or  inferior,  whether  of  record  or  not  of  record.  (2)  But 
it  appears  that  the  weight  of  authority  is  in  favor  of  the  judg- 
ments of  inferior  Courts,  not  of  record,  being  examinable,  at 
least,  where  an  action  is  expressly  brought  upon  them  ;  though 
they  diXQ  prima  facie  evidence  of  a  debt  being  due.  (a) 

[  *526  1     *Iii  the  case  of  Moses  v.  Macfarlane,  (1)  it  was  decided,  that 
a  sum  of  money,  paid  under  the  direct  authority  of  an  inferior 

(1)  Vide  supra,  p.  263.  East,    537.     Per   Lord    Tenterden,    in 

(2)  Not  only  is  an  actual  adjudication  Johnson  v.  Durant,  2  B.  Sf  Ad.  930, 
binding  upon  the  parties,  but  ii  has  been  where  the  same  principle  is  adopted  in 
held,  that  payments  made  in  conse-  regard  to  summary  applications;  And 
quence  of  suits  commenced  catmot  be  see  the  authorities  in  favor  of  the  con- 
gainsaid,  see  Marriot  v.  Hampton,  7  T.  elusive  effect  of  foreign  judgments,  in- 
K.  269.     Brown «.  M'Kinally,    1    Esp.  fra. 

279.     See  Greathead  v.  Bromley,  7   T.  (1)  Burr.  1005. 

R.  455.     Schumann   v.   Eatberheart,    1 


suit  of  the  party,  he  should  not  be  asfain  convicted  at  the  suit  of  the  kin? ; 
and  the  same  principle  is  recognized  in  Vaux's  case,  4  Co.  45  ;  1  ChiL  C.  L. 
462,  464,  ets'^q.  Had  not  a  verdict  been  sufficient,  it  is  not  easy  to  see  ho\v 
the  sufficiency  of  the  count  come  to  be  considered.  And  in  Withipole's 
case,  Cro.  Car.  147,  the  court  quashed  one  of  two  indictments,  lest  the  pris- 
oner should  be  questioned  on  both.  And  in  Rex  v.  Kinlock,  1  Wils.  157, 
Wright,  J.  against  the  other  judges,  held,  that  to  call  a  new  jury  would  be 
to  put  the  prisoner  twice  in  jeopardy,  although  the  former  jury  was  dis- 
charged at  his  request ;  and  upon  report  thereof  the  prisoner  was  par- 
doned." 

(a)  The  decision  of  a  court  having  jurisdiction  is  binding  upon  other 
courts.  9  S.  &  R.  12;  2 Pet.  15;  1  Pick.  442;  9  Pet  8;  2  Greenl.  257;  17 
S.  &  R.  319.  And  when  a  matter  is  once  investigated  before  a  justice  of  the 
peace,  it  cannot  be  heard  again  ;  16  Wend.  583 ;  and  this  although  it  was 
improperly  introduced,  id.;  2  J.  R.  24 ;  13  id.  184  ;  3  Wend.  154. 
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Court,  might  be  reclaimed  as  unduly  paid.  This  decision  has 
given  great  dissatisfaction.  (2)  It  proceeded  on  the  ground, 
not  that  the  judgment  was  wrong,  but  that,  (for  a  reason 
which  the  defendant  in  the  Court  below  could  not  avail  him- 
self of  against  that  judgment,)  the  defendant  in  the  Court 
above  ought  not  in  justice  to  keep  the  money.  Lord  Mans- 
field expressly  said,  that  the  merits  of  a  question,  determined 
in  the  Court  below,  never  could  be  examined  over  again  in 
any  shape  whatever.  It  is  to  be  observed,  that  the  judgment 
in  that  case  was  by  commissioners  of  a  Couri  of  Conscience, 
and  not  a  judgment  of  record  ;  yet  Lord  Mansfield  does  not 
appear  to  have  considered  it  the  less  conclusive  on  that  ac- 
count, {a) 

In  the  Irish  case  of  Gahan  v.  Mainjay,  (3)  the  Lord  Chan- 
cellor observes,  that  the  EcclesiAstical  and  Admiralty  Courts 
are  not  Courts  of  Record,  and  that  sitting  in  a  Court  of  law, 
he  was  not  at  hberty  to  enter  into  the  examination  of  the  jus- 
tice or  injustice  of  any  judgment  of  a  Court  of  competent  ju- 
risdiction, unless  it  came  before  him  by  a  writ  of  error.  It 
has  however,  been  frequently  stated,  that  inferior  Courts,  not 
of  record,  have  not  the  privilege  of  not  having  their  judgments 
controverted.  (4)  (6) 

(2)  Per  Chief  Justice  Eyre,  in  Phil-  give,  see  Johnson  v.  Durant,  2  B.  &  Ad. 
lips  V.  Hunter,  2  II.  Bl.  402.  2  Pothier,  930.  Jopp  v.  Grayson,  1  Cr.  M.  &  II. 
by  Evans,  p.  350,  who  attributes  the  523.  Barrett  v.  Wilson,  1  Cr.  M.  &  R. 
judgment  to  an  imperfect  comprehcii-  586.  The  distinction  between  Courta 
sion,  on  ihe  part  of  Lord  Mansfield,  of  a  which  are  of  record,  and  those  whicli 
maxim  of  the  civil  law.  In  Phillips  r.  are  not  of  record,  is  itself  a  question  of 
Hunter,  it  is  ruled,  that  if  a  creditor  in  some  nicety,  and  depends  on  circuinstan- 
England,  after  a  trader  has  become  a  ces,  not  much  connected  with  the  rea- 
bankrupt,  attaches  his  property  in  a  for-  sons  for  tlieir  decisions  being  conclusive 
eign  country,  he  i:»  liable  for  the  amount  or  not;   Wood's  Inst.  p.  443. 

to  the  assijinees.  (4)   By  Lord  Mansfield,  in    Walker  r. 

(3)  Cited  2  Evans's  Pothier,  353.  The  Wetter,  Doug.  3.  By  Buller  J.,  in  Gal- 
Court  of  Chancery  aflbrds  another  e.x-  braith  i-.  Neville,  Doug.  6,  n.  Bj'  Lit- 
ample.  So  judgments  of  Excise  Com-  tledale,  J.,  in  Guiness  u.  Caroll,  1  B.  &. 
missioners,  though  not  of  record,  are  fi-  Ad.  4fi3.  And  see  Barnes  v.  Wenklar, 
nnl,  i6.  Roberts  r.  Fortune,  1  Hargr.  2  C.  &  P.  345.  Thompson  t'.  Black- 
Law  Tracts,  446;  see  also  Moody  v.  hurst,  1  Nev.  S,-  M.  266.  The  point  is 
Thurstan,  Str.  481.  The  decision  of  a  closely  connected  with  the  suhject  of  the 
private  arbitrator,  as  to  merits,  is  conclu-  ell'ect  of  foreign  judgments,  infra. 


(a)  See  Morton  v.  Greenleaf,  8  Greenl.  9,  where  assumpsit  wa.s  brought 
to  recover  back  money  paid  by  virtue  of  a  recognizance  or  confession ;  it 
appearing  that  the  money  was  obtained  by  the  fraud  of  tlie  dcfoiuhint;  and 
this  although  sucii  a  confession  has  by  statute  the  ellect  of  a  judgment  See 
ante  p.  599,  note  (b). 

(6)  The  marine  court  in  the  city  of  New  York  is  a  court  of  record,  al- 
though the  first  process  is  a  summons  or  warrant,     ii  Hall,  471. 

Courts  Martial  are  courts  of  special  and  liinited  jurisdiction;  I9J.  R.  7; 
a  court  of  sessions  is  a  court  of  inferior  jurisdiction ;  and  the  surrogate's 
court  is  entirely  a  creature  of  the  statute;  K  Cowen,  22L  All  courts  from 
•which  an  appeal  lie.s,  are  inferior  in  relation  to  the  appellate  courts;  but 
they  are  not  therefore  inferior  in  the  technical  sense  of  the  words.     Tiicy 
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aminaiwe'  *Where,  indcett,  it  appears  that  a  judgment  has  been  pro- 
[  *527  ]  nounced  in  an  inferior  (Jourt,  without  due  notice  having  been 
given  to  the  ])arties  of  the  proceedings,  the  judgment  will  not 
be  enforced,  the  matter  not  having  been  duly  submitted  to 
the  jurisdiction  of  the  inferior  Court.  (1)  (a)  Where  a  sum- 
mons and  attachment,  returnable  at  the  same  time,  were  issu- 
ed at  the  same  time,  and  neither  of  them  was  served  person- 
ally, and  tlio  piaintiif  declared  and  had  judgment,  the  defend- 
ant not  appearing  ;  though  this  was  certified  to  be  the  practice 
of  the  Court,  the  proceedings  were  vacated  upon  a  writ  of  er- 
ror ;  (2)  and  it  is  conceived,  that  they  would  have  been  equal- 
ly unavailing  in  an  action.  Where  a  judgment  by  foreign 
attachment  was  relied  on  by  way  of  defence  in  an  action,  it 
was  held  of  no  avail,  on  account  of  want  of  notice  to  the  de- 
fendant in  the  Court  below.  It  was  said  by  the  Chief  Justice, 

(1)  See  infra,  various  examples  to  (2)  Williams  »•.  Lord  Bagot,  3  B.  If 
the  same  efTect  in  regard  to  foreign  judg-  C.  772;  see  Pratt  v.  Dixon,  Cro.  Jac. 
nicnts,  and  in  proceedings  by  Visitors.         108.     Ward  c.  Ellyn,  Cro.  Jac.  261. 


apply  to  courts  of  special  and  limited  jurisdiction,  which  are  erected  on  such 
principles  that  their  judgments  taken  alone  are  entirely  disregarded,  and 
the  proceedings  must  show  jurisdiction;  for  jurisdiction  cannot  be  presumed. 
See  16  Wend.  33;  and  see  3  Cranch,  172;  5  id.  173;  3  Pet.  193.  We 
must  see  their  authority  before  we  regard  their  decisions  as  lawful.  1  Bail. 
R.  157. 

In  Bridge  v.  Ford,  4  Mass.  641,  which  was  debt  on  a  recognizance  taken 
before  a  justice  of  the  peace,  it  was  held,  that  the  justice  ought  to  have  re- 
cited so  uiuch  of  the  cause  of  taking,  that  it  might  appear  that  he  had  legal 
cognizance  of  it:  "  If  it  were  not  within  his  jurisdiction,  the  proceedings  as 
well  as  the  recognizance  are  void."  If  a  justice  exceeds  his  jurisdiction, 
his  judgment  is  merely  void  ;  13  S.  &  R.  213;  but  if  a  court  of  common 
pleas  on  appeal  gives  judgment  to  an  amount  exceeding  the  jurisdiction  of 
the  justice,  the  judgment  is  only  erroneous,  id. 

The  power  of  inferior  jurisdictions  must  always  be  shown;  5  H.  &.  J. 
130.     See  2  Greenl.  fi2. 

(a)  That  a  judgment  is  conclusive  upon  parties  and  privies  is  not  to  be 
denied  ;  but  if  a  court  has  acted  without  jurisdiction,  the  proceeding  is  void; 
and  if  it  appears  upon  the  record,  the  whole  is  a  nullity.  See  15  J.  R.  141 ; 
19  id.  33.  In  Denning  v.  Corwin,  1 1  Wend.  647,  which  was  a  judgment  in 
partition  ;  and  because  it  did  not  appear  hy  the  record  that  the  parties  were 
before  the  court,  or  shown  to  the  court  that  the  owners  were  unknown,  it 
was  held  to  be  void.  The  statute  gives  the  court  no  jurisdiction  to  take  any 
step  against  unknown  owners,  until  notice  has  been  published  according  to 
the  statute.  "  Should  not  the  record,  therefore,  added  the  court,  show  that 
it  had  been  made  to  appear  to  the  court  by  uffiilavit,  that  the  owners  were 
unknown  to  plaintiffs,  and  that  such  notice  as  the  statute  requires  in  such 
cases  had  actually  been  given?  Suppose  a  judgment  record  is  produced,  in 
which  the  plaintiff  declares  upon  a  promissory  note,  and  the  record  does 
not  show  that  the  defendant  is  in  custody,  or  has  been  served  with  process, 
or  a  copy  of  the  declaration,  and  yet  the  court  render  judgment  by  default; 
would  not  such  a  record  be  an  absolute  nullity." 

Where  the  trustees  of  a  literary  institution  proceed  to  dismiss  a  professor 
without  notice,  the  proceeding  is  void.  12  Pick.  244.  And  where  a  statute 
prescribes  the  mode  of  proceeding,  the  magistrate  must  pursue  that  mode  ; 
1  Wend.  213;  II  Conn.  95. 
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that  a  custom  to  proceed  in  the  absence  of  the  defendant,  witli- 
out  summoning  him  or  giving  him  notice,  was  contrary  to  the 
first  principles  of  justice,  and  could  not  be  supported.  (3) 
Where  a  judgment  and  process  of  execution  in  a  County- 
Court  were  pleaded  in  bar  to  an  action  of  trespass,  it  was  held, 
that  a  jury  were  at  liberty  to  consider  the  whole  proceedings 
fraudulent  and  collusive,  it  appearing  that  the  process  of  the 
Court  had  not  been  served,  nor  an  appearance  duly  entered ; 
and  this,  notwithstanding  that  a  motion  to  set  aside  the  pro- 
ceedings in  the  Court  below  had  been  made  without  effect. (4) 
The  record  of  an  inferior  Court  is  not  conclusive,  but  only 
prima  facie  evidence  that  the  debt  arose  within  the  jurisdic- 
tion of  the  Court.  (5)  (a) 

It  does  not  appear  to  be  clearly  settled,  to  what  *extent,  [  *52S  ] 
beyond  the  grounds  of  objection  already  noticed,  the  judg- 
ments of  inferior  Courts  are  examinable.  Assuming  that  they 
are  examinable  for  all  purposes,  as  in  the  case  of  a  new  trial, 
where  an  action  is  expressly  brought  upon  such  judgments, 
it  does  not  follow  that  they  should  be  subject  to  the  like  ex- 
amination, where  they  have  been  acted  upon,  or  where  a  com- 
plaint in  the  Court  below  has  been  dismissed  upon  the  mer- 
its. (1) 

In  a  nisi  prins  case,  indeed,  (2)  it  has  been  held,  that 
where  a  plaintiff  had  sued  for  a  debt  in  a  County  Court,  and  his 
complaint  was  dismissed  on  the  merits  ;  he  might,  nevertiie- 
less,  afterwards  sue  in  the  superior  Courts  for  the  same  de- 
mand, and  the  former  proceedings  would  not  be  conclusive 
against  him  ;    but  that  it  was  proper  for  the  consideration  of 

(.■?)  Fisher  t).  Lano,  .3  Willes,  303.  hnd  Hiiled.     Herbert  c.  Cooke,  3  Foug. 

(4)  'riioinpsoii  V.  lilackliurst,  2  Wev.  101. 
8f  lil.  273.  (1)  See  infra,  this  subject  considered 

(.'))    Iluxluun  «.  Smiili,  2   Camp.    21.  in  regurd  to  loreij;!)  jndcnient.-;. 
See  liriscoe    r.  >^leveiis,    2    Ding.    "IiS,  (2)  IJurnes  i'.  WcnUler,  2   C.    &    P. 

where  ihe  phiiiitiil' ill  the    inferior  Court  345. 

[n)  Record  of  inferior  court  not  cnncJusive.  The  merits  of  a  reffiilar  jiidp- 
iiicnl  cannot  be  enquired  into,  wiiere  it  is  piven  in  evidont^e  under  an  im- 
proper plea,  iuiy  mure  than  when  it  is  plead  in  bar.  A  jii(l<rineiit  duly  ren- 
dered by  a  justice  of  the  peac(>  concludes  the  parties,  u()on  the  subject  in 
dispute,  (j  V'crm.  .WO.  Hiit  whether  the  former  suit  was  for  the  same  cause 
is  nttiMi  the  subject  of  parol  proof  2  ilawie  2o(i;  (>  Verm.  20.  See  also 
4  Pick.  5.").  In  Suiith  r.  Ke'ly,  2  Hail  217,  under  a  ph^a  of  a  former  suit  in 
bar,  defeudant  was  allowed  t)  show  that  the  sauie  ficts  were  in  evidence; 
and  the  court  held,  that  the  plaintiff  cannot  review  the  decision  of  tlie  com- 
mon pleas  in  a  new  action  in  the  superior  court;  havin<f  acquiesced  in  the 
law  as    prououuced  by  a  court,  of  competent  authority,  he  is  bound  by  it. 

The  marine  court  in  New  York  is  a  court  of  concurrent  jurisdiction  with 
the  common  pleas;  and  wheth -r  the  point  was  decided,  may  be  proved  by 
e.xirinsic  evidence.     3  (^owen,  120. 

That  the  inferior  court  had  jurisdiction  may  he  proved  by  parol,  or  hy  rc- 
lyins;  on  the  facta  set  forth  \n  the  dischargp,;  as  in  the  case  of  an  inbolvont 
^iscliarge.     12  W.  102. 
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the  jury,  as  something  might  have  occurred  iu  the  County 
Court,  which  was  not  brought  before  the  jury  in  the  second 
action.  But  in  the  case  of  Huxhamv.  Sinett,  (3)  where  the 
defendant  had,  under  process  of  foreign  attachment  in  the  Ma- 
yor's Court,  paid  a  sum  of  money  to  a  creditor  of  the  plaintiff, 
it  was  held,  tiiat  although  the  record  was  only  prima  facie 
evidence  of  the  jurisdiction  of  the  Court,  yet  that  if  there 
were  no  excess  of  jurisdiction,  it  would  be  conclusive  as  to 
the  obligation  to  pay  the  money.  Lord  Ellenborough  observ- 
ed, that  if  the  money  was  paid  pursuant  to  the  judgment  of  a 
Court  of  Competent  Jurisdiction,  he  must  presume  omnia  rite 
acta;  and  that  he  could  not  unravel  the  proceedings  and 
grant  a  new  trial. 

When  a  cause  is  removed  by  habeas  corpus  from  an  ijiferior 
Court,   after  judgment  by  default,    that  judgment  is  not  evi- 
dence against  the  defendant  in  the  superior  Court.      For  the 
judgment  may  have  been  suffered  by  default,  with  the  express 
view  of  removing  the  cause  into  the  superior  Court,    and  the 
effect  of  holding  the  judgment  by  default  in  the  inferior  Court 
r  *529  1  to  be  an  *admission  of  a  cause  of  action,  would  be  to  turn  the 
trial  in  the  inferior  Court  into  an  execution  of  a  writ  of  inqui- 
ry.  (1) 
Courts  of         The  decisions  respecting  the  effect  of  judgments  of  Courts 
sessions.      ^|.  Q^^j^j-^gj,  Sessions,  particularly  illustrate  a  doctrine  laid  down 
in  the  Duchess  of  Kingston'' s  case,  that  a  judgment  is  conclu- 
sive evidence  between  the  same  parties,  upon  a  matter  direct- 
ly in  issue,    but  is  not  evidence  of  any  matter  which  came 
collaterally  in  question,  nor  of  any  matter  incidentally  cogniz- 
able, nor  of  any  matter  to  be  inferred  by  argument  from  the 
judgment.  (2) 
3.  Subject        A  judgment  of  a  Court  of  Quarter  Sessions,  discharging  an 
hlcMnent     Order  of  removal,  (not  for  defect  of  form  but  upon  the  merits,) 
ofq.sess.  in  is  couclusive  as  between  the  contending  parishes,  (but  not  as 
Order  dis-    ^^  ^  third  parish,)  to  establish  this,  that  the  settlement  of  the 
charged,      paupcr  was  not  in  the  appellant  parish  at  the  time  of  the  re- 
its  effect      moval.  (3)     And   if  a  woman  were  to  be  removed  from  the 
in  dispro'v   one  parish  to  the  other,  as  the  pauper's  wife,  the  former  judg- 
mfnt'^rs^'t'o  nient  would  be  conclusive,  on  an  appeal  against  her  removal 
appeliant^     bctweeii  the  same  parishes,  that  the  husband  was  not  settled 
^^'^^^-        there  at  the  time  of  the  prior  order.     So,   if  the  respondents 
perlon  '°     should  prove  a  derivative   settlement  for  the  pauper  from  his 
removed,    father,  it  would  be  competent  to  the  appellants  to  show,  that 
the  father  was  removed  from  the  respondent   parish  to  their 
parish,  as  his  place  of  settlement,  and  that  the  order  for  his 

(3)  2  Camp.  19.  Howel's  St.  Tr.  613. 

(1)   Boltings  c.    Firby,    9  B.    &  C.         (3)  Rex  r.  Sarratt,  Burr.    S.   C.    73 
762.  Harrow  v.  Risiip,  Salk.  524. 

(2)Duche8S  of   Kingston's  case,  20 
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removal  was  reversed  ;  such  evidence  would  be  admissible, 
because  the  precise  point,  which  is  a  necessary  part  of  the 
proof  in  the  second  appeal,  has  been  determined  on  the  first 
appeal.  (4)  But  it  has  been  held,  that  it  would  not  be  com- 
petent to  shew  that  the  pauper's  brother  was  removed,  and 
the  order  of  removal  reversed,  though  the  settlement  proved 
for  the  pauper  should  be  one  derived  from  the  common  father; 
because  the  father's  settlement  must  have  come  into  question 
on  the  former  appeal,  (if  it  came  into  question  at  all),  only  col- 
laterally and  incidentally,  (5) 

*It  appears  to  be  clear,  from  considering;  the  lansuai^e  and  Effect  as  to 

rr  7  o  oo  _       removing 

nature  ol  an  order  oi  removal,  and  the  nature  of  judgments  m  parish, 
appeals  against  such  orders,  that  a  judgment,  reversing  an  or-  [  *530  ] 
der  of  removal  from  A.  to  B.,  ascertains  nothing  but  this  nega- 
tive proposition,  namely,  that  at  a  certain  time  the  pauper  was 
not  settled  in  B.  the  appellant  parish,  and  upon  this  point  it  is 
conclusive  in  any  future  appeal  between  the  same  parishes. 
But  with  regard  to  the  removing  parish,  this  judgment  deter- 
mines nothing  affirmatively.  If,  therefore,  al'terwards,  B. 
should  remove  the  same  pauper  to  A.,  and  A.  should  appeal, 
that  judgment  could  not  be  used  by  B.  as  evidence  of  the  pau- 
per's settlement  in  A.  :  the  judgment  itself  professes  nothing 
upon  that  point,  and  affords  not  the  least  reason  for  supposing, 
that  a  settlement  in  A,  was  ever  any  part  of  the  subject  of  in- 
quiry. It  finds  the  negative,  that  there  was  no  settlement  in 
B. :  but  as  to  the  affirmative  proposition,  of  a  settlement  ever 
having  been  in  A.,  such  a  judgment  is  a  mere  blank,  and  sup- 
plies no  kind  of  information. 

An  order  of  sessions,  quashing  an  order  of  removal  general- 
ly, is  conclusive  evidence  between  the  parties  to  the  apjieal, 
that  when  the  order  of  removal  was  made,  the  appellant  parish 
was  not  bound  to  receive  the  pauper,  but  it  is  onXy  prima  fa- 
cie evidence  that  the  pauper  was  not  settled  in  that  parish.  It 
is  competent  to  the  removing  parish  to  shew,  by  jjarol  evi- 
dence, that  the  former  order  was  quashed  on  the  ground  that 
the  pauper  was  not  removable,  as  residing  on  a  settlement  of 
his  own,  or  was  not  chargeable.  (1) 

(4)  Rex  r.  Catterall,  6  M.  8f   S.    83.     missible,  still  tlie  judgment  conid  not   be 

(5)  Kex  V.  Knaptoft,  2  Ham.  &  received  on  the  authority  of  the  dictum 
Cres.  88;}.  The  respondents  here  prov-  of  ('hief  Justice  He  Cirey.  II'  the  pu- 
ed  a  prima  facie  case  of  settlement,  by  rol  evidence  was  admissible,  that  dictum 
proof  of  relief  to  tin;  pauper.     The  case  seems  not  to  apply. 

was  determined  on  th(!  authority   of  the  (I)  Kex  v.  Wick  St.  I^awrencc,  5  B. 

observations   of  Chief  Justice  De  Grey,  iV  Ad.  520.  Rex  r.    Wheelock,    5  B.  ^ 

in  the  Dutchess  of  Kingston's  Case.     Al-  C.   .511.     Osgathorpe    v.    Disewortb,    2 

though  the  father's   settlement    was    not  Str.  1206.     On    the  subject    of  expluin- 

the  direct  point  in  issue  upon  the   former  ing  the  grounds  of  a   decision    by    parol 

appeal,  parol  evidence  was  tendered,    to  evidence,  vide  supra,  on    the    ell'ect   of 

shew  that  it  was,  in  fact,  the  point  deci-  former  recoveries.     The  cases,  in  which 

ded.     liut  Mr.  Justice  l?ayley  said,  that  such  evidence  has   been    received,  have 

assuming  the  parol  evidence    to    be  ad-  been  those,  where  a  judgment,  apparent- 
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farmed  ^""'  *^^  ^^  ^  peculiarity  in  the  effect  of  a  judgment  of  a  Court  of 
r  *53i  ]  Quarter  Sessions,  not  in  conformity  with  the  principles  which 
prevail  in  other  cases  of  judgments,  that  an  order  for  the  re- 
moval of  a  pauper  confirmed  on  appeal  is  not  only  admissible, 
but  conclusive  of  the  pauper's  settlement  at  the  time  of  the  or- 
der, between  the  appellant  parish,  and  any  third  parish,  or 
any  subsequent  appeal.  (1)  It  may  be  observed  of  this  ex- 
ception, that  the  parish,  against  whom  the  judgment  was  pro- 
nounced, had  an  opportunity  of  discharging  themselves  by 
proving  the  liability  on  a  third  jiarish.  And  although  cases 
may  occasionally  occur,  in  which  a  parish  might  have  means 
of  proving  the  liability  on  a  third  parish,  which  they  are  pre- 
cluded from  using  in  a  proceeding  between  themselves  and 
the  removing  parish,  yet  this  does  not  commonly  happen,  and 
perhaps  the  prevention  of  a  great  deal  of  parochial  litigation 
may  have  been  deemed  a  sufficient  ground  for  departing  from 
the  ordinary  rule.  (2) 

A  pauper  was  removed  by  order  of  justices  to  a  parish, 
which  consisted  of  several  townships  maintaining  their  own 
poor  jointly,  which  order  was  acquiesced  in,  and  afterwards 
one  of  the  townships  separated  itself  from  the  parish,  and 
thenceforth  maintained  it's  own  poor  separately  :  the  same 
pauper  was  afterwards  removed  to  the  township  so  separating 
itself:  on  an  appeal  against  the  order,  it  was  held,  that  the 
former  order  was  not  conclusive  on  the  township.  The  case 
was  apparently  decided  on  the  ground,  that  the  parties  were 
not  the  same  ;  it  was  spoken  of  by  the  Court  as  one  of  consid- 
erable difficulty.  (3)  {a) 

\y  an  estoppel,  iias  been   explained   not  615.      Rex   v.    Catteiall,    6  ]\I.  S,\    S. 

to  be  so  in  fact.  8.*?,  so  though    it  appear  that  the   district 

(1)  Admitted,  Rex  v.  Rislip,  2   Bott,  removed  to  was  described  as  a  parish,  in 

700.     2  Saik.  524.     Rex  i'.    Bentiey,  2  .«tead    of    a    township,    Spitalfields    v. 

Bott,  704.     Rex  0.  Sarrait,  2  Bott.  702.  Bromley,    18   Vin.    Ab.    468.     Rex   v. 

An    order      executed    and     unappealed  Kirivby  Stephen,  Burr.  S.  C.  664. 
against,    has    the  same    effect.     Rex   v.         (2)  In     many    instances,    where    the 

Kennelworth,  2    T.    R.    598.     Rex    v.  same  evidence  precisely  would   be  addu- 

Corsham,  11  East,  388.     The   order    is  ced  upon    the    second    appeal,   and    the 

conclusive,   not    only  of  the    settlement  same  liicls  elicited,    the    experiment  of  a 

of  persons  named  in  the  order,  but    also  second    appeal     would      frequently    be 

as  to    children    not    included    by   name,  made. 
Rex   V.   tSt.  Mary,   Lambeth,   6  T.  R.         (3)  Rex  v.  Oldbury,  4  Ad.  Sf  E.  167. 


(a)  See  the  case  of  Middleborough  v.  Rochester,  12  Mass.  383,  where  a 
qtaestion  arose  between  two  towns  as  to  the  settlement  of  a  pauper  depend- 
ing upon  the  validity  of  the  marriage  of  the  pauper.  It  appeared  that  the 
judge  of  probate  had  previous  to  the  marriage  passed  a  decree  declaring^ 
the  husband  of  the  pauper  non  compos  mentis ; — an  inquisition  of  the  select- 
men of  tlie  town  being  first  returned  to  that  effect  as  provided  by  statute  : 
Held,  that  .this  decree  was  prima  facie  evidence  of  the  fact  found  by  the 
decree. 
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*Section  III.  [  *532  ] 

Proceedings  in  Foreign  Courts. 

With  respect    to  judgments  in  foreign  Courts   proceeding  ■'l^",''''''^" 
in  rem,  it  appears,  by  the   general  consent   of  nations,  that  if  in  rem. 
the  matter  in  controversy  is  land  or  other  immoveable  pror)er-  „    , 
ty,  the  judgment  jironounced  \n  the  jorum  rci  sitce  is  or  uni-  eny. 
versal  obligation.     The  same  principle  has  generally  been  ap- 
plied as  to  moveable  property,  within  the  jurisdiction  of  the 
Court  pronouncing   the   judgment.     Thus,    a    foreign  judg- 
ment against  a  garnishee,   upon     proceedings    by   vvay    of 
foreign     attachment,    is   not     examinable    in    the    English 
Cour'ts.  (1)  (a) 

Another  example  of  the  application  of  this  principle  in  the  '^gf,^',"e^ 
case  of  judgments  in  rem,  concerning  moveable  property,  is 
afforded  by  the  proceedings  of  foreign  Courts  of  Admiralty. 
"  It  has  been  clearly  settled,"  said  the  Master  of  the  Rolls,  in 
the  case  of  Kindcrsleij  v.  Chase,  (2)  "from  the  time  of  Lord 
Hale  down  to  the  present  period,  that  a  sentence  of  condem- 
nation  in  a  Court  of  Admiralty,    when  it    proceeds   on   the 

(1)  Phillips  c.  Hunter,  2  H.  131.  410.  nartii  u.  Motteux,  2  Doug.  .575.  As  to 
The  process  of  attachment  will,  hovvev-  the  eiVect  of  an  Admiraliy  sentence  of  ac- 
er,  be  void,  if  obtained  in  the  absence  quiltal.Le  Caux  u. Eden,  Doug.  605, coin- 
of  the  party  affected,  Cavan  v.  Stewart,  inented  on  in  Obichini  r.  Bligli,  8  Bing. 
1  St.  525,  infra,  p.  530.  .347.     When    an    Admiralty   Court    has 

(2)  Cockpit,  July  1801.  Park,  Ins.  jurisdiction  of  the  original  matter,  it  has 
490.  JIuffhes  r.  Cornelius,  2  Show,  jurisdiction  of  every  thing  net'essarily  in- 
232.  Sir  T.  Rajtn.  473.  Graliam  v.  cidental,  as  the  amount  of  damage,  or 
Maxwell,  2  Dow.  314.  Hamilton  v.  the  like,  i6.  Faith  i.  Pearson,  2  Marsh. 
Dutch  E.  I.  Co.  S  Br.  P.  C.  2tJ4.     Ber-  133.     Smart  u.  WollT,  3  T.  R.  323. 


(a)  See  2  Mill.  R.  422  ;  4  Rawle,  100  :  13  S.  &  R.  224. 

By  the  lex  loci  rei  sitfc,  property,  bclonfring  to  a  person  who  is  not  within 
the  jurisdiction  of  tlie  court  in  wliicli  a  suit  is  hrouoht,  niay  he  made  subject 
to  the  jurisdiction  of  such  court,  so  as  to  render  the  judgment  or  decree 
bindinj,',  as  a  proceeding  in  rem,  against  the  property  which  is  within  such 
jurisdiction ;  but  if  the  defendant,  or  party  proceeded  ajrainst,  does  not  re- 
side within  tiie  jurisdiction  of  tiie  state  or  county  wliere  the  suit  is  brought, 
and  is  not  served  with  process  and  does  not  ap|)Car,  the  judirmentand  decree 
in  stich  suit  is  purely  local  ;  and  it  has  no  extrajudiciai  effect  or  validity,  m 
personam,  against  tlie  defendant.  Bates  v.  Delavan,  5  Paige  Cii.  R.  2'jy. 
Such  a  proceeding  is  purely  local,  where  the  party  proceeded  against  is  not 
■within  tlie  jurisdiction  and  does  not  appear  or  submit  his  riglits  to  the  de- 
cision of  the  court  in  which  sucli  i)roceeding  is  instituted  ;  and  is  elsewhere 
to  be  considered  as  a  more  nullify,  so  fur  as  tiie  personal  liabililv  of  Uie  par- 
ty is  concerned.  1  N.  II.  R.  212 ;  (J  Pick.  2;?2  ;  4  Conn.  360  ;  2  Verm.  2(13  ; 
5  John.  37  ;  1  Dall.  2(11  ;  2  Leigh's  R.  172  ;  1  Dev.  N.  C.  R.  187 ;  1  Hniicv's 
S.  C.  R.  212;  Hard.  Ky.  R.  413;  2  Yercr.  Ten.  R.  481;  (i  Ham.  O.  R.  44, 
1 17  ;  2  Blackf.  A.  108  ;  1  Breese  111.  R.  2.")!) ;  2  Stew.  Ala.  R.  280,  3'Jl),  44.^j  ; 
Misso.  R.  517,  .'529;  3  Mass.  R.  251;  Shumway  v.  Stillman,  G  Wend. 
447.    Bradshaw  v.  Heath,  13  Wend.  407. 
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ground  of  enemy's  property,  is  conclusiv^o,  that  the  property 
belongs  to  enemies,  and  not  only  for  the  immediate  purpose  of 
such  sentence,  but  is  binding  on  all  Courts  and  against  all 
persons.  The  sentence  of  a  Court  of  Admiralty,  proceeding 
in  rem,  must  bind  all  parties,  must  bind  all  the  world." 

In  the  case  of  Hughes  v.  Cornelius,  the  leading  case  on  this 

[  *533  ]  *subjcct,  the  question  upon  the  foreign  sentence  arose  in  an 
action  of  trover,  and  not  in  an  action  on  a  policy  of  assurance, 
wiiere  the  non-compliance  with  a  warranty  of  neutrality  is  in 
dispute.  But  from  that  period  down  to  the  present,  the  doc- 
trine, there  laid  down,  has  been  considered  as  applicable  to 
questions  of  warranty  in  actions  on  policies,  as  to  questions  of 
property  in  actions  of  trover.  ( 1 ) 

General  And  it  may  now  be  assumed  as  the  settled  doctrine  of  Courts 

^"®'  of  English  law,  that  all  sentences  of  foreign  Courts  of  compe- 

tent jurisdiction  to  decide  questions  of  prize,  are  to  be  receiv- 
ed here  as  conclusive  evidence  in  actions  upon  policies  of  in- 
surance, on  every  subject  immediately  and  properly  within 
the  jurisdiction  of  such  foreign  Courts,  and  upon  which  they 
have  professed  to  decide  judicially.  (2)  "  It  is  now  too  late," 
said  Mr.  Justice  Lawrence,  (3)  "to  examine  the  practice  of 
admitting  these  sentences  to  the  extent  to  which  they  have 
been  received,  supposing  that  practice  might  at  first  have  ap- 
peared doubtful.  On  the  authority  of  those  decisions  men 
have  acted  for  a  long  series  of  years,  and  entered  into  con- 
tracts of  assurance  in  this  country,  with  a  knowledge  of  such 
decisions,  and  in  expectation  that  the  questions,  arising  out  of 
such  contracts,  to  which  the  decisions  are  applicable,  will  be 
ruled  by  them." 

Conclusive  Such  a  Sentence  of  condemnation  will  be  binding  on  the  rights 
of  third  persons,  as  well  as  on  the  parties  to  the  original  suit ; 
it  is  conclusive  between  the  assured  and  the  underwriter,  with 
respect  to  every  fact  which  it  professes  to  decide,  (a)  Thus, 
when  it  proceeds  on  the  ground  of  enemy's  property,  it  is  con- 
clusive, that  the  property  belongs  to  enemies,  not  only  for  the 
immediate  purpose  of  such  a  sentence,  but  it  is  binding  on  all 
Courts  and  against  all  persons.  (4)  And  the  sentence  is  bind- 

(1)  By  Chambre,  J.,  Lothian  v.  Hen-  Pull.  424.  Baring  v.  Clagett,  3  Bos.  & 
derson,  3  Bos.  &  Pull.  513.  Pull.  214.     See  one  Camp.  432. 

(2)  Bollon  r.  Gladstone,  5  East,  160.  (4)  Kindersley  r.  Chase,  Park,  Ins. 
Christie  v.  Socretan,  S  Tr.  196.  Kind-  490.  All  the  previous  cases  on  the 
ersley  v.  Chase,  Park,  Ins.  486.  subject  are  there  collected. 

(3)  Lothian  v.  Henderson,    3  Bos.  & 

(a)  See  4  Cranch,  434;  1  Binn.  299,  n.;  6  Mass.  277;  1  Day's  R.  143. 
The  sentence  of  a  foreign  court  of  admiralty  is  conclusive  to  change  the 
property.  2  Wend.  64.  But  it  is  only  prima  facie  evidence  of  the  facts  on 
which  the  condemnation  purports  to  have  been  founded.  And  in  a  collater- 
al action,  such  evidence  may  be  rebutted  by  showing  that  no  such  facts  did» 
in  reality,  exist,  id. ;  2  J.  Gas.  451 ;  2  Cowen,  56 ;  9  J.  R.  277. 
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ing,  whether  it  proceed  to  condemn  the  ship  expressly  as  be- 
ing enemy's  property,  or  whether  such  a  ground  of  decision 
*can  only  be  coUected  from  other  parts  of  the  proceedings  ;  [  *534  ] 
and  this,  although  it  appear  on  the  face  of  the  sentence,  that 
the  prize-court  arrived  at  the  conclusion  through  the  medium 
of  rules  of  evidence  and  rules  of  presumption,  established  only 
by  the  particular  ordinances  of  their  ov/n  country,  and  not  ad- 
missible on  general  principles.  (1) 

The  sentence  is  conclusive  evidence  of  the  points  u))on  F.m-ot  of 
which  it  professes  to  decide.  (2)  Thus,  for  example,  if  it  pro- 
ceeded upon  the  ground  of  the  property  not  being  neutral,  it 
is  conclusive  against  the  insured,  that  he  has  not  complied 
with  his  warranty.  (3)  If  no  special  ground  is  stated,  and  the 
ship  is  condemned  generally  as  lawful  prize,  it  is  to  be  pre- 
sumed from  the  condemnation,  as  no  other  cause  appears, 
that  the  sentence  proceeded  on  the  ground  of  the  property  be- 
longing to  an  enemy  ;  and  the  sentence,  in  sucli  a  case,  has 
been  held  to  be  conclusive  evidence,  that  the  property  was  not 
neutral.  (4) 

Where    the    sentence   professes    to  be  made  on  particular  ^^■'"'"  i?"' 

conclusive* 

grounds,  which  are  set  forth  in  the  sentence,  but  which  ap- 
pear not  to  warrant  the  condemnation,  the  sentence  will  not 
be  conclusive  as  to  such  facts.  (5)  Or  if  the  sentence  has  not  Foreign  or- 
decided  the  question  of  property,  nor  declared  whether  it  be 
neutral,  but  condemned  the  property  as  prize,  solely  on  the 
ground,  that  the  ship  had  violated  an  ex  parte  ordinance,  to 
which  the  neutral  country  had  not  assented,  or  on  the  ground 
of  a  foreign  ordinance  against  the  law  of  nations,  such  a  sen- 
tence, though  conclnsive  of  the  question  of  prize  or  no  prize, 
would  not  be  conclusive  of  the  fact,  whether  or  not  the  ship 
were  neutral.  (G) 

The  ffround  alleged  in  the  sentence  is  presumed  to  be  that  Equivocal 
*on  which  the  confiscation  proceeded  ;  (1)  but  the    sentence  r  ^j^-or  i 
of  a  foreign  Court  of  Admiralty,  is  not  conclusive    as  to    the  '•    '        ■' 
ground  of  condemnation,  if  there  be  any  ambiguity  as  to  what 
the  ground  is.  (a)     It  must  not  be  collected  by  inference  on- 

(1)  Bolton  r.  CJladstone,  5  East,  155.     471.     8  T.  R.  444. 

2  Taunt.  85.     Bjiring  v.  Roy,   Ex.  Ass.         (5)  Calvert  v.  15ovil,  7   T.   R.    523. 

Conip.  5  East,  99.  8  T.  R.   444. 

(2)  Christie  v.  Hecrelan,  ST.  R.  196.  (6)  Pollard  t-.  Bell,  S  T.  R.  4-14.— 
Fisher  V.  Ogle,  1  CacDp.  418.  Everlh  Bird  v.  Applfion,  S  T.  \\.  5()2.  Baring 
«.  llannam,  2  Marshall,  72.  Marshall  r.  Clajrptt,  3  Bos.  &  Bull  215.  Bolton 
V.  Parker,  2  Camp.  70.  v.  Glndslniie,  2  Taunt.    85,  95.  See   2 

(3)  Barzillay,    v.    Lewis,    Park,    Ins.  Camp.  154. 

469.     Baring   v.  Clagett,  3     Bos.      If         (1)    lloneyer  r.  Lusliington,  3  Camp; 
Pull.  201.  89.    Bernardi  r.  Molteux,  Doug.  581. 

(4)  Salocci  V.  Woodmas,   Park,  Ins. 


(a)  The  principle  is,  that  where  it  does  not.  appear  by  the  decree  itself,  on 
what  particular  ground  tlie  decree  was  iiud,  tlic  cause  is  open  to  evidence, 
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ly,  or  left  in  uncertainty,  whether  the  ship  was  condemned 
on  one  ground  which  would  be  a  just  ground  of  condemna- 
tion by  the  law  of  nations,  or  on  another  ground  which  would 
amount  only  to  a  breach  of  the  municipal  regulations  of  the 
condemning  country.  (2) 

Sentences  of  condenniation  in  foreign  courts  of  prize,  are 
admissible  only  where  such  courts  are  constituted  according 
to  the  law  of  nations,  and  exercise  their  functions  either  in  the 
belligerent  country,  or  in  the  country  of  a  co-belligerent,  or 
ally  in  tlie  M'ar.  (3)  It  has,  therefore,  been  determined,  that  a 
sentence,  pronounced  by  the  authority  of  the  capturing  power 
within  the  dominions  of  a  neutral  country,  to  which  the  prize 
may  have  been  taken,  is  illegal,  (4)  and  consequently  would 
not  be  admissible  evidence  to  falsify  the  warrant  of  the  neu- 
trality. 

Much  controversy  has  existed  among  writers  on  general 
law,  as  to  the  point  whether  foreign  sentences,  which  affect 
the  general  capacity  of  persons,  and  those  which  concern  mar- 
riage or  divorce,  ought  to  be  conclusive.  The  sentence  of  a 
foreign  Court  of  competent  jurisdiction,  directly  establishing 
a  marriage  in  that  country,  would  be  conclusive  in  any  of 
Marria^p.  q^,  Courts  ou  the  Validity  of  the  marriage.  (5)  It  seems 
[  *536  ]  that  a  sentence  of  *nullity  of  marriage,  in  the  c»)untry  where 
it  was  solemnized,  would,  at  least,  carry  with  it  great  author- 
ity in  this  country.  (1)  But  a  judgment  of  a  third  country, 
upon  the  validity   of  a  niarriage  not  within  it's  territory,  nor 


S'^ntences 

afeclinsf 

capacity. 


(2)  PerTindal,  Cli.  J.,  in  Dalgleish 
1'.  Hodguon,  7  Bing.  504.  Fisiier  v. 
Ogle,  1  Carnp.  417.  Calvert  v.  Bovil, 
7  T.  R.  523.  Bernardi  i'.MolIeux,Doug. 
581.  The  sentence  is  not  evidence  of 
what  may  be  galhered  by  inference, 
Fisher  r.  Ogle,  1   Camp.  418. 

(3)  Oddy  (.  Bovil,  2  Ea.st,  473. 

(4)  Havelock  v.  KockwooU,  S  T.  R. 
268.  Case  of  Flad  Oyen,  S  T.  R.  270, 
n.  1  Rob.  Adm.  Rep.  153.  Donald- 
son r.  Thompson,  1  Camp.  429.  The 
practice  of  different  States  differs  as  con- 
sidering  sentences,    in  rem,  conclusive 


upon  all  the  points  which  are  incidental- 
ly disposed  of  by  the  sentence,  and  of 
the  facts  and  alU'gations  upon  which  they 
piofess  to  be  founded.  Story  on  the 
Conflict  of  Laws,  p.  496. 

(5)  Per  Lord  Hardwicke,  in  Roach  v. 
Garvan,  1  Yes.  159.  Also  a  case,  temp. 
Car.  2,  cited  by  Lord  Hardwicke,  in 
Boucher  i'.  Lawsoti,  Ca.  temp.  Hard. 
89.      2  Swanst.   349. 

(1)  Sinclair  v.  Sinclair,  1  FLngg.  297. 
It  seems  that  it  would  be  conclusive, 
Cotlington's  case,  2  Swanst.  342,  n. 


as  to  all  the  points  which  it  may  be  necessary  for  the  parties  in  interest  here 
to  establish,  e.xcept  the  fact  of  condemnation.  By  Parsons,  C.  J.,  8  Mass. 
53G.  In  this  case,  the  decree  at>er  alleging  a  rescue  declares  that  for  sucli 
a  cause,  or  o^/!er«;j5c,  the  vessel  is  liable  to  condemnation:  Held,  that  evi- 
dence was  admissible  to  contradict  the  alleirations  in  the  decree  produced 
at  the  trial.  Parsons,  C.  J.  observes: — "Upon  the  whole,  we  go  full  far 
enough,  in  holding  sentences  to  be  conclusive,  when  they  distinctly  and 
specifically  state  the  causes  of  condenmation :  but  parties  to  contracts  made 
here,  ought  not  to  be  bound  by  atrial  in  a  foreign  forum,  in  any  cases,  but 
those  that  come  strictly  within  the  judicial  decisions  upon  the  subject."  See 
further  the  observations  of  the  Chief  Justice  upon  the  case  of  Fisher  v. 
Ogle,  cited  in  the  text.     And  see  2  Pick.  88. 
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between  the   subjects  of  that  country,  though  admissible, 
would  not  have  the  like  authority.  (2) 

The  weight  of  authority  in  the  Euglish  Courts  is  against  D''7orc€.(a) 
admitting,  that  any  valid  sentence  of  divorce  can  be  pronoun- 
ced in  regard  to  a  marriage    celebrated  in    England  between 
English  subjects  ;  (3)  on  the  ground,    that  it  is  not  just  that 
one  party  should  be  able   to  dissolve  a  contract  by  a  law  dif- 

(2)  Sinclair  v.  Sinclair,  1  Hagg.  297.  Conway  v.  Beazley,  3  Hagg.  6.39,  the 
Scrimpshire  v.  Scrimpshire,  2  Ilagg.  opinion  of  the  Ecclesiastical  Court  was 
340,  397.  iiititnated,    that    an    English     marriage 

(3)  By  the  twelve  Judges  in  Lolly's  might  be  avoided  by  a  Scotch  divorce,  if 
case,  R.  &,  R.  237.  Tovey  v.  Lindsay,  the  parties  were  bona  fide  domiciled  in 
1  Dow  124,  in  which  the  opinions  of  JScotland.  The  iScollish  divorce  in  that 
Lord  Eldon  and  Lord  Redesale  appear  case  was  avoided,  on  the  express  ground, 
to  have  coincided  with  that  of  the  Judg-  that  there  was  no  bona  fide  change  of 
es,  Rl'Carthy  r.  iJe  Caix,  cited  3  Hagg.  domicil.  The  language  of  this  judg- 
642,  n.  A  different  doctrine  is  main-  ment  has  the  effect  of  unsettling  the 
tained  by  the  Scotch  and  the  American  opinion  of  the  Profession  derived  from 
Courts,  2  Kent,  Comni.  92.  Siory  de  Lolly's  case.  In  consequence  of  the 
Conflictu  Les,um,  499.  By  both  of  unsatisfactory  mode  in  which  the  ques- 
which  jurists  the  reasoning  and  authori-  lions  of  the  Oown  law  are  determined, 
ties  in  (avor  of  both  views  of  this  iiiipor-  no  reasons  were  assigned  by  the  Judges 
tant  (]uestion,  are  collected  with  great  in  that  case, — which  considerably  dimin- 
learning   and   ability.     In    the    case   of  ishes  its  authority. 


(a)  Divorce.  In  the  U.  States,  the  place  where  the  marriajre  was  solem- 
nized is  not  material,  provided  the  parties  are  resident  within  the  state.  See 
9  Greenl.  140;  14  Pick.  183;  i:}  Wend.  407. 

Neither  do  the  court  rejfard  the  place  where  the  act  alleged  a.s  the  cause 
of  the  divorce  was  committed;  but  tltey  require  proof  that  the  domicil  of 
the  parlies  was  in  this  state  at  the  time  the  cause  for  the  divorce  is  alleged 
to  have  accrued,  ss  an  essential  prerequisite  to  sustain  the  application. 
Clark  ?•.  Clark,  8  N.  H.  R.  21;  5  id.  476;  3  Mass.  158;  G  id.  2(i.3  ;  14  id. 
227;  15  J.  R.  121. 

The  doctrine  of  Lolly's  case,  is  denied  in  Ilardintr  v.  Allen,  9  Greonl.  140, 
where  it  was  decided,  that  where  the  party  injured  was  an  inhabitant  of 
another  state,  and  this  fact  recited  in  the  decree,  and  it  appeared  that  a  ci- 
tation was  s(!rved  by  order  of  the  court  upon  the  defendant  in  person  ;  and 
that  a  continuance  was  twice  granted  to  izive  him  an  opj)ortimity  to  appear 
in  defence,  this  was  to  be  considered  in  Maine  as  a  valid  decree  of  divorce. 

If  the  husband  has  forfeited  his  n»;irital  rights  by  misl)eliavior,  and  de- 
serted his  wife,  they  miy  have  different  doniicils,  iu  the  view  of  the  law 
regulating  divorces.  Divorces  have  been  granteil  in  Maine,  where  tl>e  hus- 
band has  left  his  wife,  established  his  douncil  in  anotiier  state,  and  there 
comniilLed  adultery,  by  a  new  marriage  or  otherwise,  id.  And  a  married 
woman,  domiciled  in  another  state,  having  been  left  and  abaiuloned  by  her 
iiusband,  establishes  her  residence  here,  she  thereby  becomes  entitled  to  the 
benefit  of  uiir  laws.  And  if  her  husband  subseiiuently  commit  adultery  in 
another  state,  why  should  the  court  here,  upon  a  verification  of  the  facts, 
after  »uch  notice  as  they  should  order,  refuse  a  divorce  .'*  IJy  Mellon,  C.  J. 
id. 

A  divorce  for  the  cause  of  adultery,  does  not  violate  or  impair  the  con- 
tract of  marriage.  4  Wlieat.  51S;  IHJrecnl.  150.  Tlierc  would  be  great 
inconvenience  in  holding  that  a  divorce  decreed  in  the  state,  where  the  in- 
jured party  resided,  might  not  be  held  valid  through  the  Union,  ivhcre  the 
right  of  citizenship  is  conunon,  where  the  jiarty  accused  had  established 
his  domicil  in  another  state,  and  there  committed  adulterv.  By  Mellen,  C. 
J.  0  Greenl.  151. 
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fcrcnt  from  that  under  which  it  was  formed,  and  by  which 
the  other  party  understood  it  to  be  governed. 

On  a  criminal  charge,  (as  for  mnrder  committed  in  a  foreign 
country,  where  it  is  indictaljle  licre,)  an  acquittal  in  that 
country  may  be  pleaded  here  in  bar  to  an  indictment  for  the 
same  olfence.  (4) 

*Some  ditference  of  opinion  appears  to  have  prevailed  in  the 
English  Courts,  respecting  the  effect  of  a  foreign  judgment  in 
an  action  brought  directly  upon  it.  It  is  clearly  established, 
I  *^«^^  I  that  in  such  cases  a  foreign  judgment  is  prima  facie  evidence 
to  sustain  the  action  ;  but  the  question  has  been,  whether  it 
is  to  be  deemed  conclusive,  and,  if  not  conclusive,  to  what  ex- 
tent and  in  what  manner  the  original  merits  can  be  properly 
inquired  into. 

It  seems  to  have  been  the  opinion  of  Lord  Nottingham,  (1) 
Lord  Hardwicke,  (2)  Lord  Kenyon,  (3)  and  Lord  Ellenborough, 
(4)  that  foreign  judgments  are  conclusive  in  evidence.  But 
Lord  Mansfield,  (5)  Chief  Baron  Eyre,  (6)  and  Mr.  Justice 
Buller,  (7)  appear  to  have  expressed  a  contrary  opinion. 

In  the  cases  in  which  the  opinions  of  these  learned  persons 
were  delivered,  it  does  not  appear  to  have  been  necessary  to 
decide  the  express  point  under  consideration.  In  a  recent 
case  in  Equity,  the  Vice  Chancellor,  after  an  examination  of 
the  authorities,  held  that  the  grounds  of  a  foreign  judgment 
could  not  be  revised  in  the  Courts  of  this  country,  and  that  a 
bill  for  a  discovery  and  a  commission  to  examine  witnesses  in 


(4)  Hutchinson's  case,  cited  1  Show. 
(5;  also  in  2  Str.  733.  Roche's  case,  1 
Leach,  160.  B.  N.  P.  245.  The  rea- 
son assigned  by  Buller,  J.,  appears  to  be 
too  general,  as  it  would  apply  to  civil 
judgments  also.  It  may  be  considered 
that,  in  general,  crimes  are  cognizable 
exclusively  in  the  country  where  they 
are  committed,  and  the  penal  laws  of 
one  country  cannot  be  taken  notice  of  in 
another,  see  Folliott  v.  Ogden,  1  H.  Bl. 
135.  Ogden  v.  Follcott,  3  T.  R.  733, 
734.  Wolft'c.  Oxholm,  6  M.  Sf  S.  99. 
Story  on  the  Conflict  of  Laws,  ch.  xvi. 
Where  one  country  in  particular  cases 
punishes  crimes  committed  in  another, 
peculiar  deference  seems, on  the  foregoing 
principles,  to  be  due  to  the  tribunals  of 
the  country,  where  the  ofience  was  com- 
mitted, as  such  interference  can  only  be 
justified  on  the  ground  of  peculiar  neces- 
sity. 

(1)  2  Swanst.  326,  n. 

(2)  Boucher  o.  Lawson,  Cas.  temp. 
Hard.  89.  See  also  Roach  u.  Garvan,  I 
Ves.  157. 

(3)  Galbraith  v.  Neville,  Doug.  5,  n., 
expressing  doubts  concerning   the   Doc- 


trine laid  down  in  Walker  v.  Whitter, 
post.  The  Court  refused  a  new  trial, 
on  the  ground  that  the  judgment  was,  at 
all  events,  prima  facie  evidence. 

(4)  Tarleton  u.  Tarleton,  4  M.  &  S. 
21,  infra. 

(5)  In  Walker  v-  Whitter,  Doug.  1; 
Herbert  v.  Cook,  AVilles,36,  n.,  the  ob- 
servations were  merely  incidental. 

(6)  In  Phillips  V.  Hunter,  2  H.  BL 
410. 

(7)  In  Galbraith  v.  Neville,  Dong. 
5,  n.,  relying  upon  the  decision  of  the 
House  of  Lords,  in  Sinclair  v.  Fraser, 
Doug.  5,  n.  20  Howell's  St.  Tr.  468. 
In  that  case  it  was  declared  by  the 
House  of  Lords,  "  That  the  judgnient  of 
the  Supreme  Court  of  Jamaica,  ought  to 
be  received  as  evidence /fri/Ha/acje  of 
the  debt,  and  that  it  lies  upon  the  defen- 
dant to  impeach  the  justice  thereof,  or  to 
shew  the  same  to  have  been  irregularly 
or  unduly  obtained.  Perhaps  in  Arnott 
V.  Redfern,  3  Bing.  353;  Guiness  v.  Car- 
rol, 1  B.  &  Ad.  436,  the  Court  may  be 
thought  to  have  considered  that  foreiga 
judgments  were  not  conclusive. 
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Antigua,  in  aid  of  the  plaintiffs  defence  to  an  action  brought 
on  a  foreign  judgment  in  this  country,  was  demurra- 
ble. (8)  [a) 

*The  present  doctrine   of  the  Courts  of  Common  Law  ap-  impeacha- 
pears  to  be,  that  where  a  foreign  judgment  proceeds  upon  an  Manifest 
error  in  law  apparent  on  the  face  of  it,  it  may  be  impeached  ;  r^^'^oo  i 
and  this,  even  where  it  is  set  up  in  answer  to  an  action,  and  ^  * 

the  action  is  not  brought  upon  it.  Thus  in  the  case  of  Novel- 
li  V.  Rossi,  (1)  where  it  appeared  that  the  French  Court  had 
mistaken  the  law  of  England  as  to  the  eti'ect  of  the  cancella- 
tion of  a  bill  of  exchange,  and  that  their  decree  had  been  foun- 
ded upon  such  mistake,  the  defendant  was  not  allowed  to  set 
up  the  decree,  in  answer  to  the  plaintiff's  claim. 

But  on  the  ground,  that  the  foreign  Courts  are  much  more 
competent  to  decide  questions  arising  upon  the  law  of  the 
foreign  country,  the  English  Courts  will  not  set  aside  the 
judgments  of  foreign  Courts  for  a  mistake  of  law.  unless 
they  see  very  plainly  that  such  a  mistake  has  been  commit- 
ted. (2) 

A   foreign   judgment  is  not    available  in  the  Courts  of  this  Absence 

'>!'  oar- 

country,  either  for  the  plaintiff  or  defendant,  if  any  thing  ap-  ^^1. 
pears  in  the  record  of  the  proceedings,  on  which  the  judgment 
is  founded,  contrary  to  reason  and  justice.  If  the  judgment, 
for  example,  should  have  passed  against  a  defendant,  who 
docs  not  appear  to  have  been  served  with  process,  or  to  have 
had  any  opportunity  of  defending  the  action,  such  a  judgment 

(8)  Martin  v.  Nichols,  3  Sim.   45S.  on  the  Tyco  of  a  foreign  judgment,  or    it 

(1)  2  b.  ^  Ad.  757.     The  defendant  might  have  ii  vice  rendering    it    so    ludi- 

contended,    thnt    he    had    indorsed    two  crous,  that  it  could  not  raise  an  assuinp- 

bills  to  liie  plaititifl"  in    discharge   of  tiie  sit,  and  if  submitted  to  the  jurisdiction  of 

debt  which  was  the  subject  of  the  plain-  the  Courts  of  this  country  could  not  be  on- 

tiff  'a  claim.  The  bills  were  cancelled  by  forced. 

mistake,  and  the    defendant    procured    a         (2)  Becquet  v.  M'Carty,  2  B.  J^    Ad. 

decree  discharging  himself  from  the  lia-  957.     The  action  was  brougiit  upon  tho 

bility  on  account  of  the  cancellation,  and  foreign  judgment.     /Mivon  v.  Furnival,  1 

that  the  bills  should  remain  to  the  plain-  Cr.   M.    &    R.     2!>3.     The   action    was 

titV'a  debit.     In  iinrhanan  w.  Ilucker,    1  brought  upon  an  award  made  by  order  of 

Camp.  H7,  Lord  Ellenborough  says,  that  the  foreign  Court;  and  see  iu    Aruott    v. 

there   might   be  such   glaring   injustice  Redfern,  3  Bing.  353. 


(a)  The  judjriiicnt  of  a  foreij^n  court  is  only  presumptive  evidence  of  a 
debt,  or  as /y)v/wf/(/c((;  evidence  of  a  sufficient  consideration  of  a  promise, 
where  sucii  court  lias  jurisdiction  of  the  cause;  and  if  an  action  of  debt  bo 
sued  on  such  jiKinrmcnt,  nit  dcM  is  tlie  general  issue  ;  or,  if  it  be  miuU'.  tlio 
consideration  of  a  promise,  tiio  {rcneral  issue  is  non  assumpsit.  By  i'arsons, 
C.  .1.  0  Mass.  -JGvi.  On  these  issues  the  defendant  may  impeach  the  justice 
of  tlie  judiTiiient,  by  evidence  relative  to  that  point.  On  lliese  issues  also, 
defen(hint  may  by  proper  evidence,  prove  that  the  judgment  was  rendered 
by  a  foreign  court,  which  liad  no  jurisdiction,  id.  For  cases  wiiicli  uphold 
these  views;  see  2  Pick.  418;  4  N.  II.  R.  450;  2  Pick.  83 ;  G  id.233;  X 
Green's  II.  QS  ;  10  S.  &<  R.  240. 
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would  not  be  enforced  by  Courts  of  Justice  in  this  country. 
This  point  occurred  in  the  case  of  Buchanan  v.  Rucker,  (3) 
where  it  appeared  from  the  proceedings,  that  the  summons 
had  been  served  by  naiUng  up  a  copy  of  the  declaration  on 
[  *539  ]  the  door  of  *the  court-house  ;  and  it  was  adjudged,  that  al- 
though such  might  be  the  practice  abroad,  it  was  a  practice 
inconsistent  with  all  principles  of  justice,  and  that  the  judg- 
ment therefore  could  not  be  made  the  ground  of  an  action  of 
assumpsit.  It  will  be  necessary  therefore  to  prove,  that  the 
party  was  duly  summoned  ;  or,  if  he  is  described  in  the  pro- 
ceedings as  an  absentee,  that  he  had  absented  himself  from 
the  country.  (1)  (a)  With  respect  to  the  proof  of  his  absence, 
that  fact  might  perhaps  be  inferred  from  a  return  of  non  est 
inventus  to  the  process  issued  against  him,  if  it  be  proved  that 
he  had  been  in  the  country,  (2) 

But  it  has  been  held  to  be  no  objection  to  a  colonial  judg- 
ment, that  the  party,  against  whom  it  was  obtained,  was  ab- 
sent from  the  colony,  where  by  the  law  of  the  colony,  in  the 
case  of  a  person  formerly  resident  in  it  absenting  himself,  and 
not  leaving  any  attorney,  the  procurator  fiscal  was  bound  to 
take  care  of  the  interests  of  such  absent  party.  (3)  An  action 
lies  on  a  Scotch  judgment  of  horning,  notwithstanding  it  is 
obtained  in  the  absence  of  the  party  affected  by  it,  the  party 
liaving  property   within  Scotland,   and  public   proclamation 

(S)   1  Camp.  €3;  9  East,  192,  S.    C,  S51. 

(1)  Buchanan  v.  Rucker,  9  East,  192.  (2)  By  Lord  Ellenborough,  Cavan  r. 

Cavan  v.  Stewart,  1  Stark.  N.  P.  C.  525,  Stewart,  1  Stark  N.  P.  C.  525, 

and  see  Frankland  v.  M'Gusty,  1  Knap.  (3)  Bacquet  v.  M'Carty,  2   B.  4-  Ad. 

Pr.  C.  274.     Obichini  v.  Bligh,  8  Bing.  958, 


(a)  If  a  court  of  any  state  should  render  judgment  against  a  man  not 
within  the  state,  nor  bound  by  its  laws,  nor  amenable  to  the  jurisdiction  of 
its  courts;  if  that  judgment  should  be  produced  in  any  other  state  against 
the  defendant,  the  jurisdiction  of  the  court  might  be  enquired  into;  and  if  a 
want  of  jurisdiction  appeared,  no  credit  would  be  given  to  the  judgment. 
By  Parsons,  C.  J.  9  Mass.  462;  1  Fairf.  278  ;  13  Wend.  407  ;  G  Pick.  354  ; 
10  id^  472 ;  8  Lou.  N.  377.  And  the  court  must  have  jurisdiction  of  the 
person  as  well  as  the  cause;  and  although  a  proceeding  in  rem,  such  as  a 
foreign  attachment,  may  be  maintained  pursuant  to  the  laws  of  the  local  ju- 
risdiction, and  the  bailiff,  &c.  shall  be  protected  if  sued  here  for  those  goods 
upon  producing  the  judgment  for  his  own  justification :  Yet,  the  creditor  can 
maintain  no  action  on  that  judgment  in  this  state  to  obtain  satisfaction  ;  9 
Mass.  462.  And  jurisdiction  of  the  person  must  result  from  the  service,  and 
not  from  the  appearance  of  the  defendant  after  suing  out  of  the  process ; 
id.;  and  see  also  6  Pick.  232 ;  10  id.  470 ;  6  Conn.  508  ;  5  J.  R.  37  ;  5  Wend. 
348 ;  18  id.  407;  2  Fairf  98 ;  13  Pick.  172;  1  Hall,  155 ;  2  id.  302,  S.  C; 
id.  471. 

The  act  of  Congress  was  based  upon  the  principle  that  a  cause  once  fair- 
ly tried  and  determined  in  one  state,  should  not  be  tried  over  in  another 
state;  but  a  judgment  rendered  without  notice  or  appearance  of  the  defend- 
ant, remains  as  at  common  law  a  mere  nullitv,  except  within  the  jurisdiction 
of  the  court  rendering  it.    2  Blackf.  82 ;  1  Fairf.  108. 
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having  been  given  according  to  the  Scotch  law.  (4)  An  ac- 
tion may  be  maintanied  on  a  foreign  judgment  obtained  by- 
default,  which  states  that  the  defendant  appeared  by  attorney, 
without  proving  that  the  attorney  mentioned  had  authority  to 
appear  ;  for  the  judgment  must  have  credit  for  the  facts  which 
it  specifically  alleges.  {5){a) 

It  may  reasonably  be  doubted,  whether  the  Courts  would  i^'eriis, 
feel  *justified  m  allowmg  greater  latitude  m  the  exammation  aminaM^. 
of  foreign  judgments,  upon  which  actions  are  brought,  than  [  "*540  ] 
in  the  instances  before  mentioned.  It  would  apparently  be 
attended  with  inconvenience,  if  the  defendant  were  to  be  at 
liberty  to  exercise  all  the  privileges  of  a  new  trial ;  and  that, 
according  to  a  difterent  law  and  difterent  rules  of  evidence. 
Besides  it  may  frequently,  perhaps  generally,  be  difficult  to 
bring  forward  a  second  time  the  merits  as  formerly  laid  before 
the  foreign  Court,  owing  to  the  distance  of  places,  and  the  loss 
of  witnesses  and  vouchers.  And  though  a  jury,  under  proper 
direction,  might  possibly  make  due  allowances  on  account  of 
these  circumstances,  yet  it  seems  to  militate  against  the  comi- 
tas  gentium,  to  expose  the  people  of  foreign  nations,  and  even 
our  own  colonies,  to  this  risk,  and  to  the  expense  attendant  on 
such  an  investigation.  (1) 

Althoush  it  should  be  held,  that  where  an  action  is  brought  Jndsmem, 

„   ^    .  .,  ..  ••!  when  cou- 

upon  a  foreign   judgment,  it  is    open  to  review  in  the  same  elusive. 
manner  as  if  a  new  trial  were  granted,  still  it  seems  not  to  fol- 
low, that,  in  all  cases,  a  foreign  judgment   should  be  open  to 
examination  on  other  grounds  than  that  of  palpable    errors  in 

(4)  Douglas  v.  Forrest,  4  Bing.  693.  Lord  Ellenborough  said,  in  this  cane. 
It  was  noticed  tiiat  Lord  Ellenborough,  lliat  he  would  look  to  foreign  judgments 
in    liuchanan    r.    Rucker,   appeared    to     with  great  jealousy. 

have  considered  that  a  person  having  pro-  (1)  The  argument,  that  foreign  judg- 

perty  in  the  island  was  virtually  present,  nienls  ought  not    to    be    conclusive,    lias 

and  that  in  Cavan  v,  Stewart,  Lord    El-  sometimes  been    rested    on    the  ground, 

letiborough  eaid,   "  Yon  must  prove  him  that  the  judgments  of  the  inferior  Courts 

summoned,  or,  at  least,  that  he  was  once  in  England  are   not   so,    see    Walker  r. 

in  the  island  of   Jamaicii  when   the   at-  Witter,  Doug.  1.     Per  Culler  J.,  in  Gal- 

tachmeni    issued."  braith  v,  Neville,  1  Doug.  5,  n.     It  may 

(5)  Malony  v.  Gibbons,  2  Camp.  503,  he  doubted,  whether  this  ground  is  salis- 
It  is  presumed,  that  the  judgment  would  factory.  Vide  supra,  judgments  of 
only  furnish  prima   facie    evidence  of  inferior  Courts, 

the  fact  of  the  appearance   by  attorney. 


(a)  If  the  record  state  tliat  the  defendant  appeared  to  the  action,  it  cannot 
be  contradicted  by  plea  and  issue  to  the  country.  Hall  r.  Williams,  ti  Pick. 
232;  1  Pet.  C.  R.  155.  Other  cases  seem  to  consider  the  record  as  furnish- 
ing only  pmna /acj'e  evidence  of  the  fact  of  appoaratice ;  especially  when 
the  appearance  is  by  attorney.  4  Conn.  ^t^O ;  5  Wend.  ]4ti;  12  id.  1U2. 
See  i)  Conn.  314. 

However,  there  nro  cases  where  a  party  may  be  affected  by  constructive 
notice  as  etfectually  as  if  an  actual  notice  wore  piven  ;  such  as  the  case  ot" 
a  proceeding  against  principal  of  which  the  bail  must  take  notice.  13 
Pick.  53. 
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the  face  of  it,  want  of  jurisdiction,  or  fraud.  It  may  be  said, 
that  no  sovereign  is,  by  the  law  of  nations,  bound  to  execute 
within  his  dominions  a  sentence  pronounced  out  of  it.  He 
may,  therefore,  impose  terms  upon  the  execution  of  the  sen- 
tence, and  reserve  a  right  to  examine  into  it's  merits.  But  if 
a  foreign  judgment  has  been  pronounced  by  a  court  of  com- 
petent jurisdiction,  and  the  losing  party  institutes  a  new  suit 
upon  the  same  matter,  it  seems  contrary  to  the  principles  of 
general  jurisprudence,  that  the  merits  should  be  subjected  to 
a  second  int[uiry.  And  the  same  principle  seems  to  preclude 
an  examination  into  a  foreign  judgment,  which  has  been 
executed,  by  payment,  or  the  vacating  of  securities.  (2)  [a) 
[  *541  ]  *In  the  case  of  Burrows  v.  Jemimo,  (1)  the  acceptor  of  a 
bill  residing  at  Leghorn,  having  been  discharged  of  his  accep- 
tance, according  to  the  laws  established  there,  by  the  failure 
of  the  drawer,  instituted  a  suit  there,  and  had  his  acceptance 
vacated  by  a  decree  of  the  Court :  being  afterwards  sued  in 
England,  upon  the  same  bill,  he  applied  to  the  Court  of  Chan- 
cery for  an  injunction,  which  was  granted  on  the  broad 
ground,  that  the  sentence  of  a  Court  of  competent  jurisdiction 
is  conclusive.  Where  a  covenant  had  been  made  by  the  de- 
fendant to  indemnify  the  plaintiff  from  all  debts  due  from  a 
late  partnership,  subsisting  between  the  plaintiff  the  defend- 
ant and  a  third  person,  and  from  all  suits  on  account  of  non- 
payment, proof  was  given  on  the  part  of  the  plaintiff,  that  pro- 
ceedings had  been  instituted  in  a  foreign  court  against  the 
late  partners  for  the  recovery  of  a  partnership  debt,  and  that  a 
decree  passed  against  them  for  want  of  an  answer,  (in  conse- 
quence of  which  a  sequestration  issued  against  the  estate  of 
the  plaintiff,  and  he  was  obliged  to  pay  the  debt) ;  the  decree 
was  held  to  be  conclusive,  in  an  action  on  the  covenant  against 
the  defendant,  who  was  a  party  to  the  foreign  suit,    and  who 

(2)  It  must  be  observed,  that  this  contended,  that  ths  judgment  was  mere- 
subject  is  left  by  the  authorities  in  great  ly  prima  facie  evidence  for  a  parly  who 
uncertainty.  Eyre,  Ch.  J.,  lays  stress  endeavored  to  recover  the  debt,  but  tiiat 
on  the  circumstance,  that  where  the  it  was  conclusive  in  his  favor  when  he 
judgment  as  voluntarily  submitted,  by  used  it  by  way  of  set  off.  On  this  sub- 
tlie  party  who  claims  the  benefit  of  it  ject,  vide  supra,  judgme Jits  of  inferi-, 
to  the  jurisdiction  of  the  Court,  there  is  or  Courts. 
not  the  same  ground  for  its  being  con-  (1)  Str.  733. 
elusive.     It,  however  could    scarcely  be 


(a)  See  the  observations  of  Kent,  C.  J.,  8  J.  R.  ITo. 

In  Duplex  v.  Raven,  2  Vern.  540,  the  plaintiff  had  recovered  a  judorment 
or  sentence  in  Prance,  against  the  defendant's  intestate,  and  afterwards  the 
intestate  failing,  compounded  for  a  lesser  sum,  for  which  he  grave  a  note  as 
for  so  much  money  due  upon  an  account  stated.  The  plaintiff  having 
brought  a  bill  of  discovery  of  assets,  and  satisfaction  of  his  debt,  the  de 
fendant  pleaded  the  statute  of  limitations,  and  the  Lord  Keeper  said,  "al- 
though the  plaintiff  obtained  a  judgment  or  sentence  in  France,  yet  here  the 
debt  must  be  considered  as  a  debt  by  simple  contract" 
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having  notice  ought  to  have  appeared  and  made  liis  defence, 
and  the  defendant  was  not  allowed  to  shew  that  the  proceed- 
ings were  erroneous.  (2) 

In   considerina:  the   proceedings  of  a  Colonial   Court,    the  .f"";"i  "f 

^     ,    .  11  1       •  1  1  \^       ■      ju<)sineiit. 

Courts  of  this  country  look  at  then-  substance  and  not  at  their 
*form  ;  for  it  has  been  said  that  few  foreign  judgments  could  [  *542  ] 
be  sustained,  if  the  same  accuracy  in  them  were  required,  as 
in  our  own.  (1)  But  a  foreign  judgment  will  not  be  an  es- 
toppel in  this  country,  if  it  do  not  appear  to  be  final  and  con- 
clusive as  an  estoppel  in  the  country,  where  it  is  pronoun- 
ced. (2)  An  action  will  not  lie  upon  a  decree  of  a  foreign 
Court  of  Equity,  where  the  sum  due  on  the  decree  is  left  in- 
definite. (3)  But  if  the  decree  be  perfected,  as  by  stating  a 
balance  due  upon  partnership  accounts,  an  action  may  be 
maintained  on  the  decree.  (4) 

In  the  case  of  Guiness  v.  Carrol^  (5)  the  Court  of  King's  ^f'sh 
Bench  expressed  doubts  as  to  the  point,  whether  the  grounds  J"'^""*'"  • 
of  an  Irish  judgment  were  examinable.  Lord  Tenterden  said, 
"Assuming  that  this  Court,  as  has  been  contended,  can  inquire 
into  the  consideration  of  a  judgment  like  that  declared  on,  and 
that,  on  principles  of  general  justice,  we  ought  not  to  give  it 
effect,  if  it  has  been  unduly  obtained,  still  I  am  of  opinion, 
that  this  has  not  been  made  apparent."  The  argument  in  the 
case  turned  on  the  point,  whether  a  judgment  in  Ireland  has 
the  same  effect  as  a  judgment  of  a  Court  of  Record  in  Eng- 
land. 

The  general  doctrine,  maintained  in  the  American  Courts,  !'"<•*'.<''• 

,         r        •         •     ^  •  X-      •  •!  1^.1         of  nations. 

is,  that  foreign  judgments  are  pnma  jacic  evidence,  but  that 
they  are  impeachable.  But  to  what  extent  this  doctrine  is  to 
be  carried  docs  not  seem  to  be    definitively  settled.     It  has 

(2)  Tarleton  v.  Tarleton,  4  M.  &    S.  rule  of  the  Privy  Council. 

21.     Bailey,  J.,  took    a    narrow  ground  (2)  Plurntner  v.  \Voodburne,  4  B.  ^ 

for  his  opinion,  lliat,  as  between  the  par-  C.  36,    and    see    Obichini    v.    Bligh,    8 

ties  to  the  suit,  the  justice  of  it  might  be  Bing  351,  where    the    foreign  judgment 

again  litigated,  but  as  against  a    stranger  was  not  acted  upon,  because  the  proceed- 

it  could  not.     The    case    of  Novelli    v.  ings  were  iniperfect. 

Rossi,  2  H.  iV  Ad.  757,    Supra,    seems  (3)  Sadler  v.  Robins,  1  Camp.  253. 

an  authority  for  examining   foreign  judg-  (4)   Henley    r.    Soper,    8  B.    &   C 

merits,  wliich    are    erroneous    upon    the  19. 

face  of  lliem,  in  ciises  where   an    action  (5)   1  B.  &  .\d.  4fi3.     The  certificate 

is  not   brought    upon  the   judgment.     In  of  a  Vice-consul  is  not  evidence  of  the 

thai  case,  the  foreign  suit  hud  been  insti-  facts  stated  in  it,  W'aldron  a.    Combe,   3 

tuted  by  the   parly    seeking   to    use    it,  'I'aunt  1(J2.     Willi  respect  to  discharges 

and  strangers  had    been    parties    lo    the  by    foreign    bankruplcv,    see    Potter    ». 

foreign  suit.     In  the  case  of  ISuchanan  v.  Brown,  5  I'.ast,  125.     Smith    r.  Bucha- 

Ilucker,  9  East,  191,  where  the  foreign  nan,  1  East,  (i.      Edwards  v.  Ronald,  1 

judgment  was  avoided  for  want  of  notice,  Knapp.  I'r.  C.  259.     Odwin    r.  I'orbes, 

it  was  set  up  liy  the  deft.'ndant.  Buck,  57.     I'liilpots  v.  Kead,  1  B.  &  B. 

(I)  Per  Lord  Tenterden,  in  Henley  r.     294.     Orr  v.  Brown,  5   C.  JJ-  I'.  414 

Soper,  8  B.  k  C.  20,  where    his    Lord-  Sidaway  i.  May,  3  B.  iV  C.  14.  Phillips 

ship  states,  that  this  is  according   to   tlio  v.  Allen,  8  B.  &.  C.  477. 


504  On   Writlen  Evidence.  [Ch.   1. 

been  declared,  that  the  jurisdiction  of  the   Court  may    be  in- 
[  *543  ]  quired  into,    *as  also  it's  power   over  parties  and  things,  and 
that  the  judgment  may  be  impeached  for  fraud.  (1) 

(1)  See    Story,  on    tlie    conflict    of  the  present    work.     Also    Kent's   Com- 

Ij.ivvs,  ch   XV.    in  vvlir(h   the    Buhjrct    of  ineniiiries,  Lecture    xxvii.     See    ih.    the 

the  present    chapter    is    tre^ited   of  with  pr:ictine   of  the    French    tribunals    upon 

great    al)ility,    and    with    more    general  tills  subject, 
views  than  m  consistent  with  the  (ilan  of 


PROCEEDINGS  IN  SISTER  STATE  COURTS. 

Tho  judnfments  of  courts  of  other  stales  are  put  upon  a  footing  of  Jomes- 
lic  Judfriuents  ;  for  beinjr  duly  authenticated,  as  provided  by  the  act  of  Con- 
{jres«,  of  17U0,  ch.  II,  the  court,  to  which  such  authenticated  copy  is  pre- 
sented, is  bound  to  e.tamine  it  and  pronounce  judgment  upon  it,  in  the  same 
mnnner  that  they  would  upon  a  record  of  any  court  of  their  own  state. 
M'Kiin  V.  Odom,  3  Fairf  94  ;  Mills  v.  Dnryee,  7  Crunch,  48!  .  Hall  v.  Wil- 
liams, ()  Pick.  232;  li)  J.  R.  IG;  1  Green's  R.  G8;  1  Hill's  R.  43'>;  8  Yerg. 
142  ;  11  Pick.  389 ;  13  id.  53. 

A  judgment  fairly  obtained  in  another  state  is  conclusive  evidence  of  a 
<lebt;  assumpsit,  therefore,  will  not  lie  on  such  a  judgirient.  Andrews  v. 
Montgomery,  19  J.  R.  1G2  ;  10  S.  &  R.  240  ;  1  Bibb.  3(Jl  ;— nor  upon  a  de- 
cree of  a  court  of  chancery.  M'Kim  v.  Odom,  supra.  Debt  lies  on  a  de- 
cree of  a  court  of  chancery  for  the  payment  of  money.  3  Caines,  22;  Ev- 
ans V.  Tatem,  9  S.  &  R.  252;   M'Kim  v.  Odom,  supra. 

The  distinction  will  be  found  to  run  through  all  th^  cases,  that  where  the 
Judgment  is  to  be  received  as  conclusive,  as  are  all  domestic  judgments,  it 
is  a  specialty,  and  must  be  declared  upon  as  such,  but  when  the  judgment  is 
received  as  mere  prima  facie  evidence,  as  is  the  case  with  all  foreign  judg- 
ments, the  action  may  be  assumpsit  or  debt.  By  Parris,  J.  in  M'Kim  v. 
Odom,  supra. 

Where  it  is  intended  to  deny  the  existence  of  the  judgment  of  another 
state  in  pleading,  it  must  be  done  by  the  plea  of  nul  tiel  record;  and  the 
consideration  on  which  the  judgment  was  rendered  cannot  be  enquired  into 
under  such  a  plea  ;  but  wlien  the  record  itself  is  admitted,  its  effect  between 
the  parties  in  an  action  on  it,  in  another  state,  may  be  defeated  by  a  special 
plea,  denying  the  jurisdiction  of  the  court;  or  averring  fraud  in  obtaining 
the  judgment.  By  Oakley,  J.,  1  Hall  155;  Shumway  v.  Stillman,  4  Cowen, 
292.  Thus,  defendant  may  plead,  tliat  he  "  was  never  an  inhabitant  of,  or 
resident  in  "  the  state,  where  the  judgiuent  was  rendered,  "nor  within  the 
jurisdiction  of  its  courts;"  that  "the  original  process  was  never  served 
upon  him  personally,"  and  that  he  "  never  appeared  to  the  suit,  nor  had  no- 
tice of  the  same  ;  and  the  plaintiff  must  take  issue  upon  the  fact  of  his  ap- 
pearance in  court;  he  cannot  rely  upon  the  record  as  an  estoppel.  Harrod 
V.  Barretto,  2  Hall,  303. 

Under  the  mode  of  pleading  nul  tiel  record  in  Maine,  a  defence  may  be 
presented  in  such  a  manner  as  to  secure  to  the  defendant  all  his  rights.  He 
may  allege  in  his  brief  statement,  whatever  migiit  have  been  set  forth  in  a 
special  plea  previous  to  the  statute  abolishing  special  pleading.  M'Kim  v. 
Odom,  supra. 

If  no  court  has  jurisdiction  of  the  cause  of  action,  then  no  action  can  be 
maintained  ;  and  the  defendant  may  avail  himself  of  the  defence  under  a 
plea  which  goes  to  the  action.     Ilea  v.  Hayden,  3  Mass.  25. 

The  judgments  rendered  in  any  other  of  the  U.  States,  arc  not,  when 
produced  here,  as  the  foundations  of  actions,  to  be  considered  as  foreign 
judgments,  the  merits  of  which  are  to  be  inquired  into,  as  well  as  the  juris- 
diction of  the  courts  rendering  them.  Neither  are  they  domestic  judgments, 
rendered  in  our  courts  of  record,  because  the  jurisdiction  of  the  courts  ren- 
dering them  is  put  in  issue,  but  not  the  merits  of  the  judgments.     By  Par- 


Other  ^tate  Courts.  505 

sons,  C.  J.,  9  Mass.  462.  Here,  the  judgment  was  in  a  court  of  record,  and 
the  defendants  though  called  of  Boston,  were  in  the  jurisdiction  of  the 
court  when  the  writ  was  served  on  them  person;illy.  They  appeared  and 
defended  the  action  in  court.  It  was,  therefore,  held,  that  they  could  not  be 
permitted  to  impeach  liie  judgment  by  evidence,  or  to  deny  it.  id. 

It  is  laid  down  in  a  note  to  a  late  edition  of  this  work,  that  both  princiy)le 
and  authority  require  thnt  a  judgment  of  a  sister  state  should  be  regarded 
in  all  respects  as  a  domestic  judgment.  See  1  Piiill.  ev.  notes  p.  UI3.  The 
cases  cited  are  1  Hill,  439,  and  8  Yerg.  14'-i,  neither  of  which  seem  to  afford 
any  countenance  for  so  broad  a  position.  The  doctrine  of  Ch.  J.  Parsons, 
supra,  which  places  a  judgment  of  a  sister  state  in  an  intermediate  position 
between  a  foreign  and  domestic  judgment  has  never  that  we  know  of  been 
questioned.  It  is  not  a  foreign  judgment.  "  Neither  is  it  a  domestic  judg- 
ment, rendered  in  our  courts  of  record  because  the  jurisdiction  of  the  court 
rendering  it  is  put  in  issue." 

A  judgment  obtained  in  another  state  is  not  considered  as  extending 
to  conclude  one  who  never  liad  any  notice  of  the  suit,  and  who  was 
not  an  inhabitant  of  the  state  in  which  the  judgment  was  entered,  and  did 
not  appear  by  an  attorney.  Bradshaw  v.  Heath,  J3  Wend.  407.  In  such 
cases  the  record  is  not  conclusive,  id;  i.5  .1.  R.  121  ;  4  Cowen,  294,  and  G 
Wend.  417  S.  C. ;  19  J  R.  J(i2:  5  Wend  154. 

Tlie  earliest  American  case  is  Kibbe  v.  Kibbe,  Kirby's  R.  119.  That 
was  debt  upon  a  judgment  obtained  in  a  sister  state,  where  a  handkerchief 
had  been  attached  as  the  defendant's  property,  and  a  copy  of  the  process 
left  at  tiie  defendent's  house  in  Connecticut.  Held,  that  as  the  defendant 
was  not  witiiin  the  jurisdiction  of  the  court,  at  the  time  of  the  pretended 
service  of  the  writ,  the  court  had  no  legal  jurisdiction  of  the  cause,  and  so 
no  action  ought  to  be  admitted  on  said  judgment.  This  decision  has 
been  followed  in  4  Conn.  3b0,  where  the  court  admitted  evidence  to  show 
that  defendant  had  not  legal  notice  of  the  suit,  although  the  record  stated 
that  defendant  appeared  by  attorney. 

Formerly  in  New  York,  tlie  judirments  of  courts  of  other  states  were  re- 
garded as  ibreiirn  judgments  ;  I  Caines'4(iO;  5  J.  R.  132;  11  id.  1()8.  But 
in  Pease  v.  Howard,  14  id.  479,  the  court  held,  that  a  judgment  of  a  justice's 
court  within  that  state  was  coiiclusive  evidence  of  the  debt.  And  in  Thom- 
as V.  Robinson  3  Wend.  2()7,  the  judgments  of  justices  of  the  peace  in 
other  states  seem  also  to  be  considered  as  conclusive  evidence  of  debt. 

Although  the  judgment  of  a  justice  of  tlie  peace  in  another  state  is  not 
conclusive  evidence  of  debt  in  New  Hampshire;  4  N.  H.  R.  450;  yet  ac- 
cording to  a  recent  decision,  an  action  of  debt  will  lie  on  such  jud^jment, 
and  the  statute  of  limitations  cannot  be  pleaded  to  it.  Mahurin  v.  Bickford, 
8  N.  H.  R.  448. 

In  Massachusetts,  the  judgment  of  a  justice  of  the  peace  in  another  state, 
is  considered  as  a  case  not  provided  for  by  the  constitution  and  laws  of  the 
U.  States;  and  consequently  as  standing  on  no  better  footing  than  a  foreign 
judgment.     Warren  v.  Flagg,  2  Pick.  448.     But  see  12  id.  572. 

In  Vermont,  a  justice's  court  is  now  considered  as  within  the  law  of  Con- 
gress, and  though  a  justice  has  no  clerk,  he  is  considered  his  own  clerk,  and 
lie  may  use  a  common  seal  for  the  purpose  of  authenticating  his  record.  2 
Verm.  R..573;  (I  id.  .580. 

Justices  judgments  in  Pennsylvania,  ■when  duly  authenticated,  have  the 
same  validity  in  Ohio,  as  they  have  in  the  former  state.  Not  beinij  a  court 
of  record,  they  are  not  within  the  provisions  of  the  art  of  Conirrcss;  the 
certificate  of  the  clerk  of  the  county  and  the  seal  of  the  court  is  the  usual 
mode  of  authenticatinn.     5  Ohio,  546;  1  Blackf  IG;  G  Ohio,  30. 

The  plea  of  ml  debet  is  a  good  plea  to  such  a  judgment,  id.  See  1  Bre. 
2—128. 

The  rule  that  every  presumption  is  in  favor  of  a  court  of  general  jurisdic- 
tion, is  applicable  to  the  judgment  or  decree  ol  a  sister  state  ;  4  Cowen,  2[i2  ; 
G  Wend.  447  ;  5  Litt.  350. 

On  the  other  hand,  the  court  must  sec   whetlier  an  inferior  court,  or  a 
C5 
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court  of  limited  and  special  jurisdiction  had  jurisdiction,    3  Wend.  267  ;  10 
id.  75. 

Jurisdiction  must  he  shown.  See  tlio  case  of  Thomas  v.  Robinson,  3  Wend. 
267,  where  tlie  court  .say  : — "Tliis  hciriff  an  action  of  debt  upon  a  justice's 
judjriucht  rendered  in  liie  State  ol'  Pennsylvania,  it  was  incumbent  upon  tiie 
plaintitl'  to  show  tliat  tlie  magistrate  liad  jurisdiction  of  the  subject  matter 
of  the  suit  as  well  as  of  the  person  of  the  defendant.  Courts  of  justices  of 
the  peace  are  not  courts  of  record.  TJiey  do  not  proceed  according  to  the 
course  of  tlie  common  law.  (I  Johns.  Cas.  20.  3  Johns.  11.  42!J.)  They  are 
confined  strictly  to  the  autiiority  given  them  by  statute,  and  can  take  noth- 
ing by  implication,  but  must  show  their  authority  in  every  instance,  and 
must  comply  with  the  forms  prescribed  by  the  statute  creating  them.  (Johns. 
Cas.  228.  1  Caines'  R.  ID  I,  5!t4,  n.  a.  3  Cainea'  R.  1.52.)  A  court  of  gen- 
eral jurisdiction  is  presumed  to  have  acted  in  each  particular  case  by  com- 
petent autiiority,  and  its  records  are  evidence  not  only  of  its  acts  but  of  its 
jurisdiction.  (VVheeler  v.  Raymond,  8  Cowen,  311.)  But  the  rule  is  differ- 
ent in  relation  to  inferior  courts  ;  tiieir  jurisdiction  must  always  be  shown. 
(Mills  V.  Martin,  11)  Johns.  R.  33,  and  cases  there  cited.  Borden  v.  Fitch, 
15_  id.  140.  19  id.  31).  Andrews  v.  Montgomery,  11)  id.  162,)  it  appeared 
affirmatively  in  this  case  that  justices' courts  in  the  state  of  Pennsylvania 
were  created  and  organized  by  statute.  The  superior  courts  of  that  state 
would  take  judicial  notice  of  the  authority  and  jurisdiction  conferred  by 
statute  upon  these  courts  ;  but  the  courts  of  anotiier  state  have  no  judicial 
knowledge  of  the  statute  law  of  Pennsylvania,  to  produce  and  prove  the  au- 
thority under  which  they  were  organized  and  proceeded ;  this  could  only  be 
done  by  producing  and  proving  the  statute  by  which  they  were  created.  If 
that  showed  that  the  subject  matter  of  the  suit  was  within  the  jurisdiction  of 
a  justice's  court,  and  the  proceedings  appeared  from  tiie  record  to  have  been 
in  conformity  with  the  directions  of  the  statute,  then  it  would  be  entitled 
here  to  full  faith  and  credit.  (Mills  v.  Duryee,  7  Cranch,  481.  Andrews  i;. 
Montgomery,  19  Johns.  R.  162.  Shumway  v.  Stillman,  4  Cowen, 21)2.)  The 
plaintiff's  evidence  was  therefore  defective  intliis  respect,  and  it  is  unneces- 
sary to  notice  the  other  points  in  the  case. 

Insolvent  discliarf^es.  See  12  Pick.  572,  where  the  subject  was  much  con- 
sidered. The  Original  contract  was  made  in  New  York  after  the  passing 
of  the  insolvent  law  of  that  state,  between  citizens  thereof,  domiciled  there, 
and  by  the  terms  of  the  contract  to  be  there  performed.  But  the  action  up- 
on which  the  question  arose  was  sued  upon  a  judgment  of  a  Court  in  Massa- 
chusetts ;  and  it  appeared  that  when  the  action  was  commenced  both  parties 
remained  citizens  of  the  former  state.  And  the  Court  held  that  this  judg- 
ment was  not  a  merger  of  the  original  cause  of  action;  and  a  discharge  ob- 
tained there  would  avail  the  defendant  here.  The  proceedings  were  had 
before  a  court  of  special  and  limited  authority,  and  constituted  a  tribunal  of 
inferior  jurisdiction,  but  it  appeared  that  the  court  had  jurisdiction  according 
to  the  decisions  in  New  York.  1  J.  R.  91 ;  7  id.  75;  4  Cowen,  316.  The 
judgment  of  the  court  was  given  by  Chief  J.  Shaw  who  observes  : — "  What 
facts  are  necessary  to  give  the  court  jurisdiction  vested  in  them  by  the  stat- 
ute ?  It  must  appear  that  the  magistrate  acting,  had  authority,  and  that  he 
had  jurisdiction  of  the  person,  and  of  the  subject  matter,  in  the  particular 
case  ;  that  he  had  jurisdiction  of  the  person  where  it  was  shoMu  that  the  par- 
ty petitioning  was  an  insolvent,  and  an  inhabitant  of  the  county,  and  of  the 
subject  matter,  where  tlie  proceedings  were  before  him  by  a  petition,  pur- 
porting to  have  been  a  petition  by  the  insolvent  in  conjunction  with  persons 
holding  two  thirds  of  all  the  debts  due  from  the  insolvent,  to  persons  residing 
within  the  U.  S.  I  say  with  creditors  purporting  to  hold  two  thirds,  for  this 
is  all  that  can  be  required  as  preliminary  proof,  and  in  order  to  give  jurisdic- 
tion ;  but  the  question  whether  the  debts  are  really  due  is  the  most  impor- 
tant question  to  be  decided,  after  the  court  has  acquired  jurisdiction." 

"  If  tlie  court  or  magistrate  had  jurisdiction,  then  it  follows  that  whether 
there  were  two  thirds  or  not  among  the  creditors,  was  a  fact  to  be  judicially 
tried  and  proved,  and  one  upon  which  the. adjudication  of  the  magistrate  was 
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conclusive,  and  one,  of  which  the  discharge,  settings  forth  such  fact  was  sat- 
isfactorily proved,  was  conclusive  evidence." 

"It  was  proved  by  evidence  independent  of  tiie  discharge  and  of  the  in- 
solvent proceedings,  that  Mr.  Justice  M.  was  the  first  Justice  of  the  county 
of  C,  that  defendant  was  an  inhabitant  of  that  county — that  he  with  a  sutii- 
cient  number  of  his  creditors,  applied  by  petition,  &C.  The  discharge  and 
proceedings  were  recorded,  and  properly  authenticated." 

"Enough  is  shown  aliunde  to  prove  that  the  judge  had  jurisdiction  under 
the  statute  ;  and  all  the  other  facts  necessary  to  give  validity  to  the  discharge 
are  proved  by  the  dischnrge  itself,  in  which  they  are  set  forth.  Considering 
the  jurisdiction  of  the  judge  to  be  established,  and  his  proceedings  within 
his  jurisdiction  as  conclusive,  wq  of  course  cannot  inquire  into  the  regulari- 
ty of  the  proceedings  before  him,  but  are  bound  to  conclude  that  they  were 
regularly  and  rightly  conducted."  See  the  case  of  Baker  v.  VVheaton,  5 
Mass.  509,  which  is  to  the  same  effect,  where  Ch.  J.  Parsons  observes,  "if  the 
note  had  been  transferred  to  the  plaintiff,  a  citizen  of  this  state,  while  it  re- 
mained due,  and  undischarged  by  the  insolvent  laws  of  R.I.  those  laws 
could  not  afl^ect  his  rights  in  the  courts  of  law  in  this  state,"  Neither  can  a 
discharge  under  the  laws  of  another  state  avail  where  the  note  was  given  to 
a  citizen  here  and  also  made  payable  here,  4  G.  &.  J.  509.  See  lU  Pick. 
ii5. 

Where  an  action  depends  on  the  bankruptcy  of  a  stranger,  the  assignee 
not  being  plaintiif,  the  plaintiff  niu.st  prove  the  act  of  bankruptcy,  and  the 
regular  issuing  of  the  commission  including  the  evidence  of  the  petitioning 
creditor's  debt,  5  Mas.s.  303.  It  is  not  necessary,  in  support  of  a  di.scharge 
under  an  insolvent  law,  when  relied  on  as  a  defence  to  an  action,  to  show  by 
proof  aliunde  the  discharge,  that  the  court  or  oflicer  granting  it  had  jurisdic- 
tion; the  facts  set  forth  in  it  are  sufficient  for  that  purpose.  See  \'Z  Wend. 
102.  The  party  opposing,  however,  may  controvert  the  recital  and  show 
that  the  court  had  not  jurisdiction.     Turner  v.  Fendall. 


Section  IV. 
Of  Senlonecs  in  the  Ecclesiastical  Courts. 

The  sentences  of  Ecclesiastical  Courts,  thoi.igh  tliey  are  not 
Courts  of  Record,  have  generally,  at  least  where  they  are  in 
the  nature  of  proceedings  in  rem,  a  conclusive  eftect  ;  and 
that,  as  regards  persons  who  are  not  parties  to  the  proceed- 
ings. But  where  they  are  not  of  this  nature,  they  are  conclu- 
sive only  as  between  parties  to  the  suit.  (2)  They  are  not 
admissible  to  jn-ove  matters  which  are  not  expressly  adjudica- 
ted, but  only  inferred  from  the  decision. 

In  various  instances  it  is  part  of  the  law,  which  binds  the  E.xciusivo 
temporal    Courts,  that  the  state  or  legal  character,   conferred  J'"''^'^'<^"°°- 
on  a  person  by  the  Ecclesiastical  Courts,   shall  give  him  cer-  i.^sai 
tain  rights,  and  subject  him  to  certain   liabilities.     To  divest  '^''^'■*<^'"^'- 
or  exempt  him  fiom  these,  recourse  must  be  had  to  au  origin- 
al suit  in  the  Ecclesiastical  Court. 

Thus  a  probate  is  the  only  logitimatc  evidence  of  personal  Executor. 

(2)  The    necessity  for  pleadinir  sen-  between  p;iriie9    lo  a   suit,   where   tliey 

tences   in   the  Ecelesiastical    Court,   l)y  would  not  be  conclusive  as   to    all     ths 

way    of  estoppel,    has   not    been    much  world, 
considered,  nor,  indued,    their  effect  as 
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property  being  vested  in  an  executor,  or  of  the  appointment 
of  an  executor ;  the  original  will  is  not  admissible  for  that 
purpose.  (3)  {a)  Payment  of  money  to  an  executor,  who  has 
obtained  probate  of  a  forged  will,  is  a  discharge  to  the  debtor 
[  *o44  ]  of  the  intestate,  *though  the  probate  be  afterwards  declared 
null  and  void.  (1)  {b)  Though  a  person  has  not  been  party 
to  a  suit  respecting  the  granting  of  a  probate,  he  is  not  admit- 
ted to  prove  that  another  person  was  appointed  executor,  or 
that  the  testator  was  insane,  (2)  or  that  the  will  was  forg- 
ed, (c) 

A  party  may   shew  that  a  probate  is  forged,    because  such 

(3)  Co6  V.  Westernam,  2  Sel.   N.  P.         (I)  Allen  v.  Dunda?,  3  T.  R.  150. 
730.     Pinney   v.   Pinney,   8  B.    ^  C.         (2)   1  Lev.  236. 
335. 


(a)  The  production  of  a  will  without  a  probate  is  of  no  avail  ajrainst  one 
appointed  administrator.  Dublin  v.  Chadbourn,  16  Mass.  433  ;  1  Pick.  535; 
id.  114.  And  the  decision  of  a  court  of  probate  as  to  the  proof  of  a  will  is 
conclusive.  See  5  Rawle,  80;  5  Litt.  R.  274.  So  a  court  of  probate  having 
authority  to  appoint  a  guardian  to  a  lunatic,  the  letter  of  appointment  is  con- 
clusive upon  the  point  of  insanity.  14  Pick.  368. 

[h]  See  Tarver  v.  Tarver,  9  Pet.  R.  174  ;  and  Kittredge  v.  Folsom,  8  N. 
H.  R,  98.  The  latter  case  decides  that  administration  f?ranted  where  the 
domicil  of  the  supposed  intestate  was  within  the  jurisdiction  of  the  court, 
is  not  absolutely  void,  although  it  should  turn  out  that  there  is  a  will,  which 
is  produced  and  proved,  and  the  letter  of  administration  consequently  re- 
voked. He  was  administrator  de  facto,  and  his  acts,  done  in  due  course  of 
administration,  must  be  valid,  at  least  so  far  as  third  persons  are  concerned, 
id.;  7  id.  131.  The  judge  of  probate  has  jurisdiction  to  allow  a  will,  if  one 
is  presented,  and  if  not,  to  grant  administration.  Payment,  then,  made  to 
such  administrator,  bona  fide,  must  operate  as  a  discharge  of  the  debtor;  and 
payment  by  him  of  a  debt  which  the  deceased  owed,  would  be  a  valid  act, 
for  which  he  might  retain,  if  the  estate  was  solvent  Kittredge  v.  Folsom, 
snpra.  See  5  Pick.  20;  8  Cranch,  9 ;  3  Wash.  C.  R.  122;  Comstock  i-.  Had- 
lyme,  8  Conn.  254 ;   I  Bail.  221 ;  15  S.  &  R.  .39 ;  5  Mon.  48. 

When  an  action  is  rightly  commenced  against  an  administrator,  a  subse- 
quent determination  of  his  power,  pending  the  action,  shall  not  defeat  it:  By 
Parsons,  C.  J.,  5  Mass.  275; — and  where  the  same  person  is  appointed  execu- 
tor upon  the  same  estate,  it  would  be  a  mere  change  of  his  title  of  office; 
but  it  would  be  otherwise  in  case  a  third  person  should  be  appointed  execu- 
tor, 8  N.  H.  R.  1 12. 

Voluntary  payments  to  a  foreign  administrator,  are  considered  effectual 
in  our  courts.  See  7  J.  Ch.  R.  45 ;  3  Mason,  33.  And  the  foreign  adminis- 
trator may  seize  his  own  chattel  found  in  this  jurisdiction  without  taking' 
letters  of  administration.  2  Pick.  11. 

(c)  See  Owings  r.  Beal,  1  Litt.  R.  259 :  Spencer  v.  Cohoon,  1  D.  &.  B. 
27;  Hibsham  v.  Dulleban,  4  Walts,  183,  191  ;  5  Mon.  42;  4  Mason,  16;  and 
see  ante  p.  544,  12  Mass.  531,  16  id.  441,  and  1  Pick.  .'535,  547,  as  to  the 
conclusiveness  of  decrees  of  probate.  In  Poplin  ik  Hawke,  8  N.  H.  R.  124, 
which  was  brought  to  recover  for  the  support  of  a  pauper;  and  the  question 
arose  in  respect  to  the  settlement  of  the  pauper ;  and  this  depended  upon 
the  point  whether  the  probate  of  a  will  made  by  a  married  woman  was  con- 
clusive :  And  the  court  held,  that  the  probate  was  conclusive  as  to  the  power 
and  capacity  of  the  testator  to  make  the  will,  the  execution,  and  all  ques- 
tions respecting  its  validity  ;  and  that  it  could  not  afterwards  be  questioned 
in  a  collateral  suit. 
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evidence  supposes  that  the  Spiritual  Court  has  giv'cn  no  judg- 
ment :  (3)  and  he  may  shew,  that  the  particular  Spiritual 
Court  granting  probate  had  no  jurisdiction  under  the  circum- 
stances ;  as,  that  the  supposed  testator  was  slill  alive,  or  tliat 
he  left  bona  notabilia.  {a) 

(3)  T.  Raym.   404;  1  Sid.    359;  B.  N.  P.  247.     On  the  warrant  of  jorisdic- 

N.  P.  247;  5  Rep.  30;  1    Lev.    236. —  tion,  see  Betsworlh  v.  Betsworth,  Style, 

Allent).  Dundas,  3    T.    R.    125.     That  10,     12  Via.  Ab.  12S. 
letters  of  Adcninistration  are  revoked,  13. 


(a)  The  ordinary  cannot  appoint  an  administrRtor,  during'  the  absence  of 
the  executor  under  no  disability  ;  the  grant  of  administration  is  void  ab 
initio.     Griffith  v.  Frazier,  8  Cranch,  S> ;  5  Pick.  20.     See  9  Conn.  276. 

Administration  to  a  wrong  person  is  voidable,  but  in  a  wrong  county  it  is 
void.  .5  Pick.  20. 

If  the  court  of  probate  err  in  assuming  a  jurisdiction  which  does  not  be- 
long to  it,  tlie  doings  are  void.  2  Mass.  124. 

Probate,  conclusive  of  what.  The  judgments  or  decrees  of  Courts  of  pro- 
bate in  respect  to  the  settlement  of  accounts,  are  in  general  conclusive.  .17 
S.  &  R.  3:30;  2  Rawle,  287 ;  2  Green).  257;  ]4  Pick.  405.  So,  in  regard 
to  the  admeasurement  of  dower ;  any  irregularity  must  be  corrected  on  ap- 
peal. 12  Wend.  533.  See  13  id.  4(i5.  All  matters  within  the  jurisdiction 
of  the  court  of  probate,  and  settled  there,  are  conclusive  upon  the  parties.  6 
Pick.  422. 

But  they  seem  not  to  be  conclusive  upon  persons  not  parties.  They  are 
regarded  as  the  acts  of  a  court  of  competent  jurisdiction,  whose  proceedings 
being  wholly  ex  parte,  are  not  conclusive,  but  are  right  prima  facie  only.  3 
G.  &.  J.  25.  See  also  2  Bail.  R.  GO,  where  the  subject  was  much  con- 
sidered. 

A  settlement  of  an  administration  account  in  the  probate  court  seems  to 
conclude  only  as  to  the  iTiatters  stated  in  the  account.  14  Pick.  405.  Other 
cases,  howfiver,  consider  that  the  proper  remedy  for  any  omissions  in  tlie 
settlement  of  an  administration  account  is  by  petition  for  review.  5  Watts, 
90. 

Ancfllaby  Admimstration.  No  executor  or  administrator  appointed 
under  a  forei<zn  state  ran  in  virtue  of  such  a[)pointment,  sue  in  our  courts. 
1  Cranch,  258 ;  3  id.  219  ;  9  id.  151  ;  3  Mass.  314  ;  1 1  id.  2.57  ;  9  id.  337  ;  1 
Pick.  82;  4  Mason,  KJ;  1  J.  Ch.  R.  15();  (>  id.  358;  7  Cowen,  C8.  See  3 
LitL  R.  177;  5  Mon.  47,  where  administrators  appointed  in  another  state, 
are  authorized  by  statute  to  sue  in  Kentucky.     And  see  also  7  Verg.  2<). 

The  common  law  limits  the  power  of  the  ordinary,  in  granting  adminis- 
trations, to  goods  with'n  the  diocese;  and  if  the  intestate  left  bona  notabilia, 
the  granting  of  administration  belongs  to  the  metropolitan,  whose  power  is 
limited  to  his  own  province.  An  administration  granted  by  him  does  not  ex- 
tend to  freland.  On  this  principle  of  the  common  la^v,  an  administrator,  ap- 
pointed in  Connecticut  cannot  claim  the  effects  of  his  intestate,  that  were 
not  within  that  state  at  hi-^  decease.  By  Parsons,  C.  .1.  3  Mass.  105.  The 
person  on  whom  those  duties  devolve,  and  to  whom  the  power  is  given,  most 
derive  his  authority  from  the  laws  of  this  state,  id.  The  authority  derived 
from  the  courts  of  another  jurisdiction  cannot  give  authority  either  to  prose- 
cute or  defend  an  action  here.  id.  It  is  different  in  Connecticut;  the  courts 
there  admit  administrators,  receiving  letters  of  administration  in  another 
state,  to  prosecute  personal  actions  in  those  courts,   id. 

An  executor  or  administrator  of  one  state  cannot  indorse  a  negotiable 
note  of  his  testator  or  intestate,  so  as  to  enable  the  indorsee  to  sue  thereon 
in  another  state ;  2  N.  II.  R.  291  ;  5  Grcenl.  261 ;  except  the  law  of  the 
court  authorize  the  assignee  to  sue  in  his  own  name.    2  Pet.  239.    The 
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Jinshmid  Tt  was  said  by  the  Chief  Justice  of  the   Common  Pleas,   in 

deUveriiig  the  opinions  of  the  Judges  in  the  Duchess  of  King- 
ston's case,  that  although  a  sentence  of  nullity  of  marriage,  or 
in  aflirmancc  of  marriage,  or  in  suits  upon  a  promise  of  mar- 
riage, (4)or  for  jactitation  of  marriage,  had  been  received  in  civil 
causes,  yet  that  the  parties  to  the  suit,  or  at  least  the  parties 
against  uiiom  the  evidence  was  received,  were  parties  to  the 
sentence  and  had  acquiesced  under  it,  or  claimed  under  those 
who  were  parties  or  had  acquiesced. (5)  But  it  should  seem,  that 

[  *545  ]  these  observations  had  reference  to  cases  *where  the  proceeding 
in  the  Ecclesiastical  Court  had  not  been  a  proceeding  i7i  rem, 
and  where  the  question  of  marriage  had  been  only  incidentally 
determined  ;  and  that  where  the  object  of  the  suit  has  been  di- 
rectly to  deprive  a  person  of  the  legal  character  of  husband  or 
wife,  by  virtue  of  the  exclusive  jurisdiction  of  the  Ecclesiasti- 
cal Court,  that  the  sentencesof  nullity  of  marriage  or  of  divorce, 
in  like  manner  as  probates  and  letters  of  administration,  have 
the  effect  of  establishing  conclusively  the  state  and  legal  char- 
acter of  parties  for  and  against  all  the  world.  (1) 

(4)  See  Da  Costa  v.  Villa  Real,  Str.  ed,  in  the  jactitation  suit  in  the  Duchess 
961,  where  a  sentence  in  a  suit,   upon   a     of  Kingston's  case. 

contract  of  marriaj;e,  was    held    conciu-         (1)  See  Bunting's   case,    4    Co.    29, 

sive  in  an  action  for  damages.  where  the  husband  of  the   first  marriage 

(5)  11  St.  Tr.  261;  20  Howell,  538.  was  bound  by  a  sentence  of  divorce. 
In  Robins  tj.  Crutchley,  2  VVils.  124,  in  though  no  party  to  the  suit.  Kean's 
a  writ  of  dower,  wiiere  the  question  case,  7  Co.  41.  Hatfield  v.  Hatfield, 
was,  whether  the  plaintiff  had  been  mar-  Str.  961.  Jones  v.  Bow,  Carth.  225. — 
ried  to  an  ancester  of  the  defendant,  it  Harvey's  case  1 1  St.  Tr.  235.  In  the 
was  considered,  that  the  plaintiff  could  case  of  Hildyard  ».  Grantham,  cited  by 
conclude  the  defendant  by  a  sentence  af-  Lord  Hardwicke,  2  Ves.  246,  Rep. 
firmin"  the  plaintiff's  marriage,  in  a  suit  temp.  Hard.  311,  swpro,  the  Court  held, 
to  which  the  plaintiff's  alleged  husband  that  a  sentence  of  excommunication  for 
was  no  party.  But  it  was  said,  that  the  incontinency,  was  inadmissible,  on  an 
sentence  was  evidence.  It  is  to  be  ob-  issue  to  try  a  question  of  legitimacy, 
served,  however,  that  the  suit  was  one  upon  one  ground,  that  it  was  res  inter 
for  divorce,  and  that  the  marriage  was  alios  acta;  but  they  held,  that  if  it  had 
determined  upon  plea.  The  sentence  been  a  sentence  on  the  point  of  marriage, 
was  not  a  proceeding  in  rem:  it  did  not  in  a  question  on  the  lawfulness  of  the 
criminally  confer  any  legal  character. —  marriage,  it  might  have  been  given  in 
It  is  difBcult  to  conceive,  upon  what  prin-  evidence.  As  to  the  effect  of  sentences 
ciple  it  could  even  be  admitted  in  evi-  of  deprivation,  see  Phillips  t>.  Crawley, 
dence  against  a  stranger.  The  same  re-  Freem.  84,  pi.  103;  12  Vin.  Ab.  128. — 
marks  apply  to  a  mode,  in  which  the  As  to  right  of  pew,  Cross  v.  Salter, 
sentence   as  to  the  luarriage  was  obtain-  3  T.  R.  639. 


courts  of  one  state  recoornize  no  power  derived  from  another  to  sue  or  de- 
fend.    II  Wend.  3GI ;  3  Mass.  514  ;  9  Wheat.  .565. 

If  an  administrator  holds  an  indorsed  note  belonging  to  the  estate  of  his 
intestate,  who  is  both  payee  and  indorser,  the  administrator  may  maintain 
an  action  in  his  own  name  in  another  jurisdiction  ;  8  Wend.  353:  or,  he  may 
permit  any  other  person  to  bring  an  action  upon  it  in  his  own  name;  3Greenl. 
73.  So,  where  a  person  in  another  jurisdiction,  has  by  authority  derived 
from  such  administrator,  received  a  sum  of  money,  which  the  latter  smce  the 
decease  of  his  intestate  had  a  right  to  claim.  Held,  that  the  administrator 
might  recover  it  by  an  action  sued  in  his  own  name.  8  Greenl.  346.  See  also 
Smith  V.  Barrow,  2  T.  R.  476,  and  9  Wend.  425. 
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The  fact  of  the  legaHty  of  a  marriage,  arising  incidentally 
in  a  civil  suit,  may  be  determined  in  modern  proceedings  at 
least,  without  referring  the  question  to  the  spiritual  Judge  ; 
though  upon  issue  joined  in  dower  upon  the  fact  of  legality  of 
marriage,  the  bishop's  certificate  is  the  appropriate  evidence, 
and  is  conclusive. (2) 

The  questions  of  difficulty,  which  have   arisen  respecting  ^Zt^usHe 
the  effect  of   sentences  in  the   Ecclesiastical  Courts,   relate  to  "i  whai. 
the  point  whether,  in  fact,  an  Ecclesiastical  Court  has  already 
determined  a  matter,   which  can  only  in  such  Court   be  the 
subject  of  a  direct  suit  or  proceeding  in  rem,   but  which  has 
incidentally  become  the  subject  of  controversy  in  a  civil  suit. 

One  of  the  principal  rules,  applicable  to  cases  where  a  sea-  Matters 
tence  of  a  Spiritual  Court  is  adduced  in  proof  of  a  fact  in  issue  "''''"*^''- 
in  a  Temporal  Court,  is  that  the  sentences  of  Courts  of  Justice 
are  not  evidence  of  any  collateral  matter  which  may  possibly 
be  collected  or  inferred  from  them  by  argument.  (3)     Thus  a 
^sentence  of  jactitation  of  marriage   only  imports,  that  it  did  [  *546 
not  appear  that  the  parties  were    married  at  a  particular   time  f.^i1|''^""" 
and  place,  and  not  that  there  was  no  marriage  at  any  time  or 
place.     The  cause  is  ranked  as  a  cause  of  defamation,    unless 
when  the  defendant  pleads  a  marriage.     The    sentence    has  a 
negative  and  qualified  elfect,  namely,  that  tlie  party  has  failed 
in  his  proof,  and  that  the  libellant  is  free  from  all  matrimonial 
contract  as   far   "  as  yet  appears,"   leaving  it  open  to  new 
proofs  of  the  same   marriage  in  the   same  cause,  or   to  any 
other  proofs  of  that  or  any  other  marriage  in  another  cause. 
It  is  no  })lea  to  a  new  suit  in  the  Ecclesiastical  Court. 

Accordingly  in  the  Duchess  of  Kingston'' s  case,  (1)  on  a 
charge  of  bigamy,  where  a  sentence  in  a  Spiritual  Court,  in 
a  cause  of  jactitation  of  marriage,  was  offered  as  conclusive 
evidence  to  disprove  the  second  marriage,  the  Judges  held, 
that  this  sentence  (even  admitting  it  to  be  evidence  on  a 
criminal  prosecution)  could  not  be  conclusive,  but  that  the 
sentence  and  judgment  of  the  Lords  might  well  stand  togeth- 
er, and  both  propositions  be  true.  The  sentence  would 
only  prove,  that  it  did  not  then  appear,  that  the  })artics   were 

(2)  Per  Lord  I.oughhorougli,  liderton  538.  The  setilence  in  the  jactitation 
r.  llJerion,  2  11.  Hl.loCj.  suit  not  being  u  proceeding  in  rem,    but 

(3)  I'cr  Lord  Holt,  in  Bliiclvlmm's  arising  onl};  upon  plea,  would  seem  not  to 
case,  1  Saiit.  290.  IJy  Chief  Justice  have  l)een  admissible  evidence,  except 
Eyre,  in  the  Duchess  of  Kiiigsion's  between  the  parties  to  the  suit,  even  if 
case,  11  St.  'J'r.  2()l.  20  Howell,  53S.  it  had  been  an  a<ljudieaiion  of  the  pre- 
In  several  of  the  decisions  on  this  cise  [)oitit  in  issue.  A  sentence  in  a  |)ro- 
subject,  the  point  determined  was,  that  ceedujg  lor  incontinence  has  bi-en  re- 
the  setitent  e  was  not  cortclusire  as  lo  jeeled  as  evidence  against  a  child  of  the 
matters  of  inference;  I'ut  it  would  scetn,  marriage  claiming  by  descent,  ililliard 
to  be  the  proper  conclusion  from  the  f.  I'haley,  S  iMod.  1^0;  but  upon  a 
authorities,  that  the  sentence  is  not  ad-  more  questionable  ground,  viz.  that 
missible  evidence  as  to  such  matters.  such  proceedings  could  not  uflect  the   li- 

(1)   11    St.   Tr.    261.     20    Howell,     tic  to  lands. 
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married  ;  but,  because  the  Court  had  not  then  sufficient 
proof  of  the  marriage  specified,  it  could  not  be  inferred,  that 
there  was  no  marriage   between  them   at  any  other  time  or 

Inference       I'^^*^^*  (''^) 

fronrpro^          *Thc  [jriuciplcs   ap[)li(;al)Ie  to  this  subject  are  explained  by 
bate.  Chief  Justice  Holt,  iu  Jihirkkain's  case.     That  was  an  action 

[  547  J  of  trover,  and  the  plaintiff  proved  that  certain  goods  had  been 
in  his  possession,  which  had  been  taken  away  by  the  defend- 
ant. The  defendant  shewed,  that  these  were  the  goods  of  a 
deceased  woman,  and  that  he  had  taken  out  administration  ; 
upon  which  the  plaintitf  j)rovcd,  that  the  deceased  some  days 
before  her  death  was  married  to  him.  The  defendant  conten- 
ded, that  the  Spiritual  Court,  in  granting  the  letters  of  adminis- 
tration to  him,  must  have  assumed  that  there  was  no  such 
marriage.  Lord  Holt,  C.  J.,  ruled,  that  the  sentence  of  the 
Ecclesiastical  Court  was  conclusive  only,  where  a  matter  had 
been  directly  determined  by  the  sentence  ;  but  that  was  to 
be  intended  only  in  the  point  directly  tried.  It  was  otherwise, 
if  a  collateral  matter  be  collected  or  inferred  from  the  sentence; 
as  in  that  case,  because  the  administration  was  granted  to  the 
defendant,  it  was  inferred,  that  the  plaintiff  was  not  the  intes- 
tate's husband,  as  he  could  not  have  been  taken  to  be,  if  the 
point  then  tried  had  been  married  or  unmarried,  and  their  sen- 
tence had  been  not  married.  (I) 

Where  indeed  the  sentence  of  the  Spiritual  Court,  deter- 
mining the  state  and  legal  character  of  a  person,  is  not  a  sen- 
tence arising  out  of  an  adverse  suit  between  parties,  there  can 
be  no  reasonable  ground  for  allowing  it  any  further  elfect  than 
that  of  establishing  the  rights  and  liabilities  incident  to  such, 
state  and  legal  character.  Thus  letters  of  administration, 
which  have  been  granted  to  a  person  as  administrator  of  A. 
B.  deceased,  are  not  legitimate  proof  of  A.  B.'s  death.  (2)  (a) 

(2)  In  Jones  v.  Bow,  Carthew,  225,  cerning  the  right  to  letters  of  admistra- 
a  sentence  of  nullity  in  a  cause  of  j:u;ti-  lion,  in  which  the  plaintifF,  and  defend- 
tiition  was  not  only  admitted,  but  deem-  ant  were  parties,  and  in  which  tlie  ques- 
ed  conclusive,  and,  as  it  would  seem,  in  lion  of  llie  marriage  had  been  deterniin- 
favor  of  a  stranger  to  the  suit  in  the  Ec-  ed,  Hargr.  Law  Tracts,  p.  451. 
clesiastical  Court.  And  the  Chief  Jus-  (2)  'Ihompson  r.  Donaldson,  3  Esp. 
tice  of  the  Common  I'leas,  in  delivering  63.  The  probate  of  a  Will  devising 
the  opinion  of  the  Judges  in  the  Duch-  real  property  is  not  evidence  of  the  con- 
ess  of  Kingston's  case,  observes,  that  tents  of  sur-h  Will,  see  B.  N.  P.  245. — 
a  sentence  in  a  jactitation  suit  had  been  Doe  d.  Ash  y.  Calvert,  2  (^anip.  3S9. 
admitted  in  evidence  upon  the  trial  of  iloe  r.  Nathorp,  1  Lord  Raym.  154, 
an  ejectment.  The  sentence  was,  how-  St.  Leger  v.  Adams,  ib.  731.  DiUe  v. 
ever,  used  against  a  party  to  the  suit  in  Polhill,  t6.  744.  Rex  u.  Nelherseai,  4 
the  Spiritual  Court.  T.  R.  258.     Hume  v.  Randall,  6  .^ladd. 

(1)   Blackham's   case,    1    Salk.    290.  331.     The  probate  is  not  evidence  as  to 

It  did  not  appear    that    there   had    been  copyholds,    Jervoise    v.    Duke   of  Nor- 

any  smt  in  the  Ecclesiastical  Court   con-  thumberland,  I  J,  4'  ^^ •  570. 

(o)  In  Newman  i>.  Jenkins,  10  Pick,  515,  it  was  held,  that  letters  of  ad- 
ministration were  conclusive  evidence  of  the  death  of  the  intestate. 
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It  appears  to  be  settled,    notwithstanding   a  prior  decision  to 
the  contrary,  *that  the  probate  of  a  will  is  not,   at  least,   con-  [  *548  ] 
elusive  evidence  of  it's  validity,  on  an  indictment  for  the  for- 
gery of  the  same  will.(  1) 

It  would  seem,  however,  that,  between  the  parties  to  an  Ec-  Beiweea 
clesiastical  suit,  any  point,  expressly  determined,  would  be 
admissible  evidence  in  a  civil  suit,  notwithstanding  the  sen- 
tence did  not  confer  or  take  away  any  legal  character,  and 
notwithstanding  it  was  not  a  sentence  upon  tiie  main  object 
of  the  suit,  but  upon  some  subordinate  matter  raised  in  the 
pleadings.  Cases  of  this  nature  have  not  been  much  consid- 
ered in  the  civil  Courts.  (2) 

It  has  been  stated,  that  the  sentence  of  an  Ecclesiastical  Criminal 
Court,  directly  upon  a  point  within  it's  peculiar  jurisdiction,  *""^ 
is  not,  as  in  civil  cases,  conclusive  on  the  same  matter  coming 
incidentally  into  question  in  a  criminal  suit.  Thus,  the  Chief 
Justice  of  the  Common  Pleas,  in  delivering  the  opinion  of  the 
Judges  in  the  Duchess  of  Kingston'' s  case,  observes,  "Pro- 
ceedings in  matters  of  crime,  and  especially  of  felony,  fall  un- 
der a  ditierent  consideration  from  civil  suits  ;  first,  because 
the  parties  are  not  the  same, — for  the  king,  in  whom  the  trust 
of  prosecuting  public  otfences  is  vested,  and  which  is  execu- 
ted by  his  immediate  orders,  or  in  his  name  by  some  prosecu- 
tor, is  no  party  to  such  proceedings  in  the  Ecclesiastical  Court, 
and  cannot  be  admitted  to  defend,  examine  witnesses,  or  in 
any  manner  intervene,  or  appeal  ;  secondly,  such  doctrines 
would  tend  to  give  the  Spiritual  Courts,  which  are  not  per- 
mitted to  exercise  any  judicial  cognizance  in  matters  of  crime, 
an  immediate  intluence  in  trials  for  offences,  and  to  draw  the 
decision  from  the  course  of  the  common  law,  to  which  it  sole- 
ly and  peculiarly  belongs.  The  ground  of  the  judicial  pow- 
ers, given  to  Ecclesiastical  Courts,  is  merely  of  a  spiritual  con- 
sideration, joro  correciione  mormn  et  pro  salute animcc.  They 
are,  therefore,  *addressed  to  the  conscience  of  the  party.  But  r  *549  1 
one  great  object  of  temporal  jurisdiction  is  the  public  peace  ; 
and  crimes  against  the  public  peace  are  wholly,  and  in  all  tlieir 
parts,  of  temporal  cognizance  alone.  A  felony  by  common 
law  was  also  so.  A  felony  by  statute  becomes  so  at  the  mo- 
ment of  it's  institution.  The  Temporal  Courts  alone  can  ex- 
pound the  law,  and  judge  of  the  crime  and  it's  proofs  ;  in  do- 
ing so  they  must  see  with  their  own  eyes  and  try  by  their 
own  rules,  that  is,  by  the  common  law  ;  it  is  the  trust  and 
sworn  duty  of  their  office." 

(1)  Rex  V.  Gibson;  Rex   o.   Buttery;  (2)    I'l'/f  stz/ira,  tlie   i)li<rrvaiiona  of 

S.  P   K.  &  R.   Cr.    ("rt.    :J42,    343,    n.,  the    V\\\pX    .luslice    in    the    Duchess    of 

overruliiiff  Rex  «.    V'incet,    1    Sir.    481,  I\in<;<lon's  case,   who    ,ip[)e;iis    to    \\as» 

other  grounds  are  assigned    for  the   judg-  st:iied  the  necessity  for  liin   inulualily    of 

iiient.      It  would  seem  not  to    hv  prima  p.irtics,  wtiero  llie  proceeding  is  in  rttn^ 

facie  evidence,     (rtee  4  Waits,  183.)  too  broadly. 
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It  may  be  observed,  that  the  particular  Ecclesiastical  pro- 
ceeding, to  which  the  ohservatious  of  the  Chief  Justice  in  the 
Duchess  of  Kiitgston''s  case  are  applied,  was  not  a  proceeding 
in  rem^  and  had  not  for  it's  direct  object  the  investing  or  di- 
vesting a  person  of  any  particular  state  and  legal  character, 
but  the  question  of  marriage  was  only  decided  upon  a  plea  to 
a  suit  for  defamation.  The  point  is  of  less  importance  with 
regard  to  sentences  in  direct  matrimonial  suits,  as  it  is  express- 
ly provided  by  the  statute  9  G.  4,  c.  31,  s.  22,  that  the  penal- 
ties of  bigamy  shall  not  extend  to  any  person  who,  at  the  time 
of  his  second  marriage  shall  have  been  divorced  from  the  bond 
of  his  first  marriage,  or  to  any  person  whose  former  marriage 
shall  have  been  declared  void  by  any  Court  of  competent  ju- 
risdiction. 

With  regard  to  the  cases  of  Rex  v.  Gibson  and  Rex  v.  But- 
tery and  JSr Namara^  (1)  which  decide  that  the  probate  of  a 
will  is  not,  at  least,  conclusive  evidence,  that  the  will  has  not 
been  forged  upon  an  indictment  for  the  forgery  ;  it  is  not 
necessary  to  rely  in  their  support  upon  the  principles  stated 
by  the  Chief  Justice  in  the  Duchess  of  Kingston's  case.  In 
any  criminal  proceedings  for  stealing  property,  a  probate,  it  is 
conceived,  would  be  conclusive  as  to  the  right  of  an  execu- 
tor ;  but  the  fact  of  obtaining  probate  seems  irrelevant  to  a 
charge  for  the  means  used  to  obtain  it,  except  by  inference, 
which,  it  has  been  seen,  is  not  a  legitimate  use  to  be  made  of 
judicial  sentences. 
Fraud.  ^Judgments  of  the  Ecclesiastical  Courts,  like  all  other  judi- 

l  ''^^"0  J  cial  acts,  may  be  impeached  by  evidence  of  fraud  or  collu- 
sion, [a)  and  such  evidence  Avas  adjudged  to  be  admissible, 
on  the  part  of  the  prosecution  in  the  case  of  the  Duchess  of 
Kingston,  who  was  tried  for  bigamy.  (1)  It  was  observed 
in  that  case,  that  fraud  was  an  extrinsic  collateral  act,  which 
vitiated  the  most  solemn  proceedings,  and  that  Lord  Coke 
had  said  that  it  avoided  all  judicial  acts  ecclesiastical  and 
temporal  ;  and  that  although  it  was  not  permitted  to  shew 
that  the  Ecclesiastical  Court  was  mistaken,  it  might  be  shewn 
that  it  was  misled. 

A  distinction,  in  this  respect,  has  been  made   between  the 
case  of   a  stranger,   (who  cannot  come  in  and  reverse  the 

(1)  SM;3ra,  p  548,  R.  ^  R.  Cr.   Ca.         (1)  11   St.   Tr.    p.  262.     Per    Lord 
342,  343,  n.  Hardvvicke,  2  Ves.  246. 


(a)  See  Wellington  v.  Gale,  13  Mass.  485 ;  Saxton  v.  Chamberlain,  6  Pick. 
422. 

A  conviction  for  a  breach  of  the  peace  before  a  magistrate,  on  the  con- 
fession or  information  of  the  offender  himself,  is  no  bar  to  an  indictment  by 
the  grand  jury  for  the  same  offence.    4  Mass.  477.     See  13  id.  153. 

As  to  the  right  to  impeach  a  judgment  for  fraud.  See  3  Day  30. 
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judgment,  and  therefore  of  necessity  he  must  be  permitted 
to  aver  that  it  was  fraudulent)  and  the  case  of  a  party  to  the 
proceedings  ;  the  party  himself  cannot  give  evidence  of 
fraud,  but  must  apply  to  the  court,  which  pronounced  the 
judgment  to  vacate  it.  Thus,  in  the  case  of  Prudliam  v. 
Phillips^  (2)  where  the  defendant  proved  her  marriage  with 
one  M.,  in  answer  to  which  a  sentence  of  an  Ecclesiastical 
Court  Aras  produced,  to  which  sentence  she  was  a  joarty, 
showing  that  she  was  at  the  time  married  to  another  person, 
Chief  Justice  Willes,  after  much  debate,  refused  to  allow  the 
defendant  to  prove,  that  the  sentence  had  been  obtained  by 
fraud. 


SECTION    V. 

Of  Judgments  of  Courts  of  Admiraltij  ;  Judgments  in  rem 
in  iJte  E xchequer  ;  Judgments  by  Commissioners,  Visitors, 
Trustees,  Courts  Martial,  Arbitrators,  Justices,  t^'c. 

It  has  been  seen,  that  the  sentences  of  Spiritual  Courts  are 
not,  in  general,  examinable,  when  they  determine,  by  their 
exclusive  *authority,  the  state  and  legal  character  of  individ-  [  *551  ] 
uals.  In  like  manner  the  judgments  about  to  be  noticed,  be- 
ing judgments  of  Courts  of  exclusive  jurisdiction,  are,  in  gen- 
eral, conclusive  in  the  Superior  Courts  of  common  law.  It 
seems  to  be  a  part  of  the  general  law  of  the  land,  that  the  de- 
terminations of  such  Courts,  in  the  absence  of  fraud  and  col- 
lusion, are  constituted  as  the  sole  criterion  of  those  rights 
which  arc  subjected  to  their  jurisdiction. 

With  respect  to  Courts  of  Admiralty,  it  was  observed  by  Conns  of 
Ijord  Mansfield,  that  tlie  nature  of  the  question  oi prize  ex-  ''  ''•^"''^'i'' 
eludes  the  jurisdiction  of  the  common  law  Courts;  that  the 
views  of  a  prize  Court  could  not  be  answered  in  any  Court  in 
Westminster  Hall ;  and,  therefore,  that  the  Courts  of  West- 
minster ]Iall  never  attempted  to  take  cognizance  of  the  ques- 
tion, prize  or  no  prize,  not  from  the  locality  of  the  thing  be- 
ing done  at  sea,  but  from  their  incompetence  to  embrace  the 
wiiole  of  the  subject.  (1)  The  subject  has  been  considered 
in  this  country  principally  with  reference  to  the  decisions  of 
foreign  (Courts  of  Admiralty,  which  arc  treated  of  in  another 
section  of  the  present  chapter. 

A  judgment  of  condenmation   in  the   Court  of    Mxchecpier,  Jndj^ment 
where  proceedings  in  rem  have  been  instituted,  is  conclusive  I|a,'io,',"',^'"" 
evidence  in  any  other  Court,  as  to  all  the  world,  tliat  the  soods  the  Exciie- 

([.icr. 

(2)  Anililcr,  763,  cited    by  llio   Lord         (1)   In    Le  Caux  v.  Kdcn,   2    Doug. 
Chuncellor  Iroia  u  JMciri.    nolo  ol'  Serjt.     C14,  n. 
ParUor. 
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were  liable  to  be  seized.  (2)  The  JLirisdiction  of  the  Court  of 
Exchequer,  in  this  case,  is  not  only  competent,  but  sole  and 
exclusive  ;  and  though  no  formal  or  express  notice  is  given  to 
the  owner  of  the  goods  in  person,  yet  he  has  snflicient  notice 
to  try  the  point  of  forfeiture,  by  the  seizure  of  the  property, 
by  the  proclamations  according  to  the  course  of  the  Court, 
and  by  the  writ  of  appraisement,  (a) 

A  record  of  condemnation  for  adulterating  spirits  is  evidence 

[  *552  ]  between  other  parties;  but  a  record  of  conviction  for  *penal- 
ties,  which  is  a  j)roceeding  in  personam  not  in  rem,  is  of  a 
different  nature,  and  subject  to  the  same  rules  as  other  judi- 
cial proceedings.  In  an  action,  therefore,  for  the  price  of 
spirits,  where  the  defence  was  that  the  spirits  had  been  adul- 
terated, such  record  of  conviction  has  been  held  not  to  be 
admissible  as  proof  of  the  adulteration.  (1) 

The  Court  of  Exchequer  decided  in  the  case  of  The  Attor- 
ney General  Y.  King,  {2)  that  a  record  of  condemnation  of 
goods,  proceeding  upon  one  act  of  parliament,  is  not  evidence 
with  respect  to  the  commission  of  an  offence  charged  under 
another  act.  And  Mr.  Baron  Wood  held,  (3)  in  the  same 
case,  that  the  record,  if  admissible  at  all,  could  not  be  admit- 
ted as  proof  of  any  immaterial  allegation,  which  might  be 
contained  in  the  record.  (4) 

Acquittal.  An  acquittal  in  the  Exchequer  was  considered  by  Lord 
Kenyon,  in  the  case  of  Cooke  v.  Sholl.{5)  to  be  conclusive 
evidence  of  the  illegality  of  the  seizure.  That  was  an 
action  of  trover  for  several  pipes  of  wine  seized  by  the  de- 
fendant for  want  of  a  permit.  At  the  trial  of  the  cause,  the 
plaintiff  gave  in  evidence  a  record  of  acquittal  in  the  Court 
of  Exchequer.  The  defendant  then  insisted,  that,  under  the 
circumstances  of  this  case,  the  permit  had  expired  before  the 
seizure  was  made ;  and  Mr.  Justice  Heath,  who  tried  the 
cause,  was  of  that  opinion  ;  but  on  it's  being  suggested,  that 
there  had  been  a  different  determination  in  the  Court  of 
Exchequer,  he  reserved  the  point  for  the  opinion  of  the  Court 

(2)  Scottp.  Shearman,  2  Black.  Rep.  (2)  5  Price,  195. 

979.     By    Lord    Kenyon,    Ch.  J.,    in  (3)  5  Price,   t.l. 

Geyer  v.  Aguillar,  7  T.    R.   696.     Bull.  (4)  See  ante,  c.  2,  s.  I. 

N.  P.  244.     See  also  the  cases   cited  in  (5)  5  T.  R.  255,  and  see   a   case   in 

5  Price,  202.  12  Vin.  Ab.  (A.  b.   22),    pi.    1,    before 

(1)  Hart  V.  M'Namara,  4  Price,  154,  Price,  B.,  Aec. 
in  note,  by  Gibbs,  Ch.  J. 


[a]  Jiids^ment  in  admiralUj.  See  3  Dall.  54  ;  1  Day,  C.  142 :  2  Wash.  C. 
R.  508,  where  Washington,  J.,  says— That  the  sentence  or  decree  of  a  court 
of  exclusive  jurisdiction  opening  directly  on  the  thing  itself  is  conclusive 
between  the  same  parties  ;  upon  the  same  matter  coming  directly  or  inci- 
dentally in  question  in  another  court  of  co-ordinate  jurisdiction,  not  only 
upon  the  right  which  it  establishes,  but  of  the  fact  wiii^n  it  directiy  uecides. 
See  the  observations  of  Marshall,  C.  J.  9  Cranch,  126. 
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of  King's  Bench,  with  liberty  to  enter  a  verdict  for  the  defen- 
dant, if  it  should  be  adjudged  for  him.  When  the  case  came 
before  the  Court;  Lord  Kenyon  thought  the  record  of  acquit- 
tal precluded  all  reasoning  on  the  construction  of  the  permit  ; 
but  as  the  question  respecting  the  judgment  of  acquittal  was 
not  upon  the  record,  and  the  only  question  was  on  the  con- 
struction of  the  permit,  a  verdict  was  entered  for  the  defen- 
dant. This  case,  therefore,  has  not  determined,  thai  an 
acquittal  in  the  Exchequer  would  be  conclusive  evidence  of 
the  illegality  of  a  seizure,  although  ^certainly  that  appears  to  [  *553  ] 
have  been  the  opinion  of  Lord  Kenyon.  It  may  be  observed, 
that  an  acquittal  does  not,  like  a  conviction,  ascertain  any 
precise  fact.  The  sentence  might  have  proceeded  on  the 
ground,  that  sufhcient  evidence  was  not  produced,  on  the  part 
of  the  crown,  to  warrant  the  seizure  ;  and  though  the  sen- 
tence may  be  conclusive  as  against  the  crown,  it  seems  rea- 
sonable, that  it  should  not  have  such  a  conclusive  operation, 
in  an  action  for  seizing  the  property,  against  a  third  person, 
who  was  not  a  party  witli  the  crown  in  the  original  proceed- 
ings, and  had  no  notice  or  opportunity  for  supporting  the 
condemnation. 

It  has  been  decided  in   several  cases,   that  a  judgment   of  swTers'.'' 
condemnation  by  commissioners  of  excise,  in  a  matter  exclu-  Excise, 
sively  within  their  jurisdiction,  is  conclusive,  on  the   right  of 
seizure  coming  into  (picstion  in  any  other  Court.  (1)      Where 
a  statute  provides  that  the  judgment  of   commissioners,   ap- 
pointed by  the  act,  shall  be  final,  their  decision  is  conclusive, 
and  cannot  be  questioned  in  any  collateral  proceeding.     It  has  Army, 
therefore  been  held,  that  a  certificate  from  commissioners  for 
settling  the  debts  of  the  army,  stating  that  so  much  was  due 
from    the   defendant,   (an  army   agent,)  to  the  plaintill"  (an 
oflicer,)  was  conclusive  in  an  action  brought   to  recover  the 
money  ;  and  that  no  evidence  could  be  received,  to  show  that 
the  commissioners  had  formed  a  wrong  judgment.  (2) 

The  same  principle  is  applicable  to   tribunals  of   a  private  Visitors, 
nature,  as  where  founders  of  colleges,  or  persons  creating  any 
trust,  confer  on  certain  individuals,  whether  visitors  or   trus- 
tees, the  exclusive  power  of  determining  the  rights  of  persons 
seeking*  a  benefit  under  the  donation  or  trust.      The   Courts  r  #554  1 
of  Common  Law  receive  the  determinations  of  the  visitors  or 

(1)  Terry  v.  Ilantington,  Il.nrdr.  4S0.  pics,  and  tlie  current  of  nutliority   as   to 

Fulleri'.  I'oicli,  Carili.  :M().     lloberts  »•.  tl^i:^  pariiniilar  (,'oiiit. 

Foitune,  licfore  I.ec,  Ch.    .f..    17-12.     1  (2)    Moody  i^  Tnurslon,   1    Sir.    -181, 

1 1 arg.  Law  Tracts, -KiS,  n.  1    Kidg.    Ir.  ruled  by  Pralt,  Cli.  .1  ;  and    a   new    trial 

Tr.   1.     2    Evans'    I'olhicr,    307.     The  nllerwards  refused    l»v  the  wliolo  Court, 

doctrine  in  llonshaw  ?).  i'leasnnce,  2  HI.  Sec  also  Lane  v.  Ilcgherg.    i'ull.    N.    1*, 

Rop.    in-l,    that    the  judginnnt   of  the  19.     Earl   of  Radnor  i-.  Kceve,    2  Hon, 

Court  of  Excise  could  not  havo   tiiat  ef-  S,-  Full.  31)1.  Brown  v.  Bullen,  1  Doug, 

feet,  because  it  wa.s  not  a  (^ourt  of  Re-  407. 
cord,  is  nt  variance  witli  general   princi- 
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trustees  as  tlie  criterion  of  the  rights  of  the  parties.  A  man- 
damus to  restore  the  follow  of  a  college  has  beeu  frequently 
refused.  (1)  In  the  case  of  Phillips  v.  Bury,  it  was  decided, 
on  an  api)eal  to  the  House  of  liords,  that  a  sentence  of  depri- 
vation, by  the  visitor  of  a  college,  acting  within  the  limits  of 
his  visitatorial  jurisdiction,  was  conclusive  evidence  in  an 
action  of  ejectment  for  one  of  the  college  estates ;  and  the 
judgment  of  the  Court  of  King's  Bench,  which  had  been 
given  on  the  opinions  of  three  Judges,  against  the  ojnniou  of 
Lord  Holt,  was  reversed.  (2)  In  another  case  on  this  subject, 
which  was  a  prosecution  for  an  assault,  in  turning  out  of  a 
college  one  who  had  been  expelled,  the  Court  of  King's 
Bench  determined,  that  evidence,  impeaching  the  sentence  of 
expulsion,  had  been  properly  rejected  at  the  trial.  (3)  But 
the  sentences  of  visitors  may  be  impeached  for  excess  of  ju- 
risdiction. (4) 

In  an  action  of  ejectment  against  a  schoolmaster,  removed 
by  sentence  of  the  trustees  of  the  school  (such  power  being 
vested  i\\  them)  for  misbehaviour,  it  was  held  that  it  was  not 
necessary  for  the  lessors  of  the  plaintiff  to  prove  the  grounds 
of  the  sentence,  and  that  it  was  not  competent  for  the  defend- 
ant to  disprove  them.  (5) 

The  Mutiny  Acts  have  created  certain  Courts  invested  with 
authority  to  try  those  who  are  apart  of  the  army  or  navy,  the 
object  of  the  trial  being  limited  to  breaches  of  military  or  na- 
val duty.  It  seems  that  the  sentences  of  these  Courts  are  con- 
clusive in  any  action  brought  in  the  Courts  of  Common  Law  ; 
but  that,  in  like  manner  as  regards  other  Courts  of  exclusive 
]  jurisdiction,  the  Courts  of  Common  Law  will  examine  *wheth- 
er  Courts  Martial  have  exceeded  the  jurisdiction  given  to 
them.(l) 

It  is  probably  on  tlie  ground  that  the  jurisdiction  of  arbi- 
trators is  an  exclusive  jurisdiction  created  by  the  parties,  that 
it  has  not  been  contended,  as  in  the  case  of  judgments  of  in- 
ferior Courts,  that  their  awards  are  open  generally  to  review, 
or  that  it  was  necessary  before  the  new  rules,  to  plead  them 
by   way  of  estoppel.  (2)  («)      It  is,  however,    competent  to 


(1)  Dr.  Wedrington'scase,  1  Lev.  23; 
Dr  Patrick's  case,  1  Lev.  65;  case  of 
New  College,  2  Lev.  14. 

(2)  Phillips  V.  Bury,  Skin.  447.  1 
Lord  Raym.  5,  S.  C.  2  T.  R.  346, 
S.  C. 

(3)  Rex  V  Grundon,  Covvp.   315. 

(4)  See  Rex  v.  Bishop  of  Chester,  1 
W.  Bl.  22.     That  the  sentence  will  not 


be  impeached  for  informality  or  irregular- 
ity, Bishop  of  Ely  v.  Bently,  1  W.  Bl.  85. 
(5)   Doe  V.  lladdon,  3  Doug.  310. 

(1)  See  Grant  v.  Gould,  2  II.  Bi.  69. 
Ship  Bounty,  1  East,  313;  Stratford's 
case,  1  East,  313.  J\iann  v.  Owen,  9 
B.  Sf   C.  595. 

(2)  Doe  d.  Morris  v.  Rosser,  3  East, 
15.     Dunn  v.   Murray,  9  B.    Sf  C.  780. 


(a)  Where  a  cause  is  submitted  to  arbitration  without  a  rule  of  court,  the 
court  will  not  interfere  to  set  aside  the  award.    Cranston  v.  Kenney,  9  J.  R. 
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shew  that  an  arbitrator  has  proceeded  without  jurisdic- 
tion. (3)  («) 

It  maybe  proper  in  this  place  briefly  to  advert  to  the  doc-  ^<'''"" 
trine,  that  a  person  acting  as  Judge   (that  is,    where  he  has  judge, 
over  the  subject  matter  and  over  the  person  a  general  jurisdic- 
tion v/hich  he  has  not  exceeded,)  will  not  be    liable  to  have 
his  judgment  examined  in  an  action  brought  against  him.(4)(6) 

Whitehead  v.  Tattershall,  1  Ad.  &  E.  Ld.  Raym.  470.  I5aslen  v.  Carew,  Z 
491.  It  cannot  be  shewn  that  the  aibi-  15.  &  C.  694.  Luniley  v.  Quarle,  2  \,A. 
trator  has  proceeded  on  a  mistake,  see  Raym  7(J7.  As  to  Jmlges  not  of  Re- 
Johnson  V.  Uurant,  2  15.  fy  Ad.  931.  cord,  Ecclesiaslical  .ludge,  Aclierley  v, 
Ashton  u.  Poynter,  I  Cr.  .^I.  4-  R.  738.  Parkinson,  3  M.  &  S.  411,  Conunis- 
Nor  can  the  award  be  impeached  at  nini  sioners  of  Court  of  Requests,  Aldredge 
prius  for  corruption.  Wells  v.  Maccar-  v.  Haines,  2  D.  &  Ad.  395.  Returning 
mick,  2  Wiis.  14S.  Draddick  v.  Thomp-  officer  at  Election,  Ashby  v.  White,  2 
son,  8  East,  344.  Braizer  u.  IJryant,  3  Ld.  Raym.  941.  Cullen  v.  Morris,  2 
Jjing.  167.  Stark.  577.     Harman  v.  Tappenden,    1 

(3)  Rex  u.  Washbrook,  4  B.  .^  C.  East,  555.  Ministerial  Officers,  Marshal- 
732.  sea  case,  10  Co.  76.  3Iaravia  v.  Sloper, 

(4)  As  to  Judges  of  Record,  see  Ham-  Willes  30.  Parker  jj.  Williams,  3  B.  & 
mond  V.  IJowell,  1  Mod.  184.  Garnet  A.  331).  Justices  of  the  Peace,  per 
V.  I'erraud,  6  B.  S,- C.  611.  Moysten  v.  Lord  Tenterden,  in  Basten  v.  Carew,  3 
Fabrigas,  Cowp.  172.  Ur.  Bonham'-q  B.  k.  C.  653.  ftlills  v.  Collet,  6  Bing. 
case,  8  Co.  114.  Greenville  v.  Barwell,l  85. 

Ld.  Raym.  454.     Per  Holt,    Ch.  J.,    1 


212.     Relief  may  be  had  in  a.  court  of  equity,  17  J.  R.405;  2  J.Ch-R.aSJ). 

Wlien  awards  are  made  under  rules  of  courts,  they  are  open  to  all  legal 
ohjections,  and  may  cither  be  set  aside  or  recommitted.  (!  Mass.  70;  10 
Pick.  ;148  ;  6  Greenl.  21 ;  4  N.  II.  II.  3.'37.  But  when  the  referees  have  ex- 
ceeded the  submission  and  founded  their  award  on  demands  not  submitted 
to  them,  the  court  will  discharge  the  rule.     8  N.  H.  R.  82. 

An  award  of  arbitrators  decides  the  rights  of  parties  as  effectually  as  a 
judgment  at  law  or  a  decree  in  chancery,  and  is  as  binding,  until  regularly 
set  aside  or  its  validity  questioned  in  a  proper  manner.  1  Day,  130  ;  7  Yerg. 
2.39;  12  Wend.  377.  But  the  award  must  pursue  the  submission.  Thus 
where  only  two  actions  couimenccd  by  the  plaintiff  were  submitted  ;  and 
these  demands  were  only  for  the  costs ;  yet,  the  award  gave  to  the  plaintiffs 
a  sum  of  money,  and  to  one  of  the  plaintiffs  a  cow.  Held,  that  the  arbitra- 
tors had  exceeded  their  powers,  4  Mass.  448.  But  where  an  award  is  offered 
in  evidence,  third  persons  camiot  impeach  it.  G  Verm,  325.  See  1 1  Conn. 
240;  12  Wend.  57.5;  1  Cow.  117;  15  S.  &  R.  165;  G  Pick.  148;  4  id.  179; 
6  N.  II.  R.  177  as  to  awards  in  reference  to  the  title  of  real  estate. 

(a)  If  the  parties  submit  themselves  to  the  jurisdiction  of  arbitrators,  they 
cannot  afterwards  be  permitted  to  say  that  the  arbitrators  proceeded  without 
jurisdiction.  1  Fairf  R.  455;  Matson  v.  Trower,  Ry.  &.  Moo.  17;  Rison  v. 
Berry,  4  Rand.  275  ;  17  J.  R.  405  ;  2  id.  ,339,  S.  C. 

In  assumpsit,  tiierororc,  on  a  promissory  note,  defendant  was  allowed  to 
give  in  evidence  a  submission  to  arbitration  and  an  award.  It  aj)peared, 
that  the  parties  subuiittod  to  F.  and  A.  for  their  determination,  and  in  case 
they  should  not  agree,  tliat  they  might  choose  one  or  more  persons  to  act 
with  them.  Not  having  agreed,  did,  by  consent  of  parties,  as  they  certify, 
select  three  other  persons  to  act  with  them.  Tiic  whole  live  met  and  both 
parties  were  present  and  were  heard  ;  and  held  that  they  were  bound.  Nor- 
ton V.  Savage,  1  Fairf  R.  455. 

{h)  A  decision  of  an  inferior  tribunal,  such  as  a  court  martial,  in  a  case 
without  its  jurisdiction,  cannot  protect  the  officer  who  executes  it;  the  court 
and  officer  are  all  trespassers.    3  Cranch  331 ;  4  Cow.  454. 
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It  will  not,  however,  be  necessary  to  examine  the  law  u]X)ii 
this  subject  at  any  length,  because  the  sentence  of  the  Judge, 
when  used  on  such  occasions,  considered  with  reference  to 
the  law  of  evidence,  is  only  produced  for  the  puriwse  of  shew- 
ing that  what  was  done  was  a  judicial  act.  The  questions 
which  ordinarily  arise  upon  the  production  of  the  sentence, 
are,  whether  the  subject  of  tlie  sentence  was  within  the  juris- 
[  *;"ii56  J  diction  of  the  *Judge,  and  whether  the  sentence  was  pronounc- 
ed in  a  regular  manner.  When  these  preliminaries  are  ascer- 
tained, the  effect  of  the  sentence  depends  upon  principles, 
which  do  not  belong  to  the  law  of  evidence.  (1) 

(1)  Cases  of  apparent  watit  of  Juris-  82.  Per  Le  Rlanc,  J  ,  Fuller  v.  Cotch, 
diction;  Conviction  for  more  than  one  (/'arth.  346.  Lowther  u.  Lord  Iladnor,  8 
penalty  on  same  day,  Crepps  r.  Durden,  I'-ast,  113,  Strickland  v.  Ward,  7  T. 
Cowp.  540.  Payment  of  wages.  Bran-  II.  634,  n.  Gray  v.  Cookson,  16  Easl, 
well  v.  Penneck,  7  B.  i^  C.  536.  Time  23.  Cases  as  to  the  statement  of  facta 
of  commitment  unreasonable,  [)avis  v.  givin"  jurisdiction  being  conclusive,  Brit- 
Capper,  10  15.  S,-  C.  28;  Hill  v.  Bate-  t;iin  i.  Kinnaird,  1  H.  !<,■  B.  432  442.— 
man,  I  Sir.  710.  Committal  without  Ijasten  v.  Caiew,  3  B.  4"  C.  649.  Faw- 
Coniplaint,  I\!or<ran  v  Hughes,  2  T.  K.  celt  u.  Fowlis,  7  B.  &  C.  394  Infor- 
225.  Excess  of  imprisonment,  Groome  irial  convictions,  llogers  ?■  Jones,  3  B. 
V.  Forrester,  5  !\I.  Sr  S.  314.  Cases  4*  C.  409.  Daniell  o.  Phillips,  1  Cr.  M. 
where  the  excess  of  jurisdiction  was  on-  &cR.  662.  Wickes  r.  Clutterbuck,  2 
ly  apparent  by  extrinsic  evidence,  Terry  Bing.  483.  Massey  v.  Johnson,  12 
v.  Huntington,  Hardr.  480.  Hill  r.Bate-  East,  67.  Bridget  w.  Coyney,  1  !\I.  ^ 
man,  2  Sir.  710.  Welsh  v.  Nash,  8  R.  211.  Gimberl  o.  Coyney,  .M'Cl.  4" 
East  402;   1  Br.  Sr  B.  409;  12  East,  67,  Y.  469. 


If  a  court  of  limited  jtirisdiction  issues  a  process  which  is  illeg'al,  and 
not  merely  erroneous  ;  or,  if  a  court,  whether  of  limited  jurisdiction  or  not, 
undertakes  to  hold  cognizance  of  a  cause,  without  having  jurisdiction  of  the 
person,  by  having  him  before  them,  in  the  manner  required  by  law,  the  pro- 
ceedings are  void  ;  and  in  the  case  of  a  limited  or  special  jurisdiction,  the 
magistrate  attempting  to  enforce  a  proceeding  founded  on  any  judgment, 
sentence,  or  conviolion,  in  such  a  case,  becomes  a  trespasser.  By  Ch.  J. 
Spencer,  h)  J.  R.  40,  1.     See  8  id.  45. 

The  party  affected  by  a  conviction  before  a  magistrate,  may  show,  even 
in  a  collateral  action,  where  the  conviction  is  set  up  as  a  defence,  or  comes 
in  question,  that  the  magistrate  had  not  jurisdiction  of  the  person  against 
whom  the  conviction  operates.    19  J.  R.  41. 

Even  inferior  justices,  and  those  not  of  record,  cannot  be  called  in  ques- 
tion for  an  error  in  judgment,  so  long  as  they  act  within  the  bounds  of  their 
jurisdiction.     By  Tenderden,  6  B.  &  C.  611.    See  5  Mass.  558;  1  Pick.  459. 

Where  the  execution  is  regular  upon  its  ftice  and  authorized  by  judgment, 
it  is  a  protection  to  the  officer,  whether  the  magistrate  had  or  had  not  juris- 
diction of  the  case,  and  whether  his  proceedings  were  regular  or  irregular. 
12  Wend.  496;  5  id.  170  ;  id.  231  ;  9  id.  17,  iTid.  90.  And  there  seems  to 
be  no  difference  in  this  respect  between  the  process  of  a  court  of  general 
jurisdiction  and  one  of  limited  jurisdiction,  if  the  subject  matter  of  the  suit 
is  within  that  jurisdiction,  and  nothing  appears  on  the  face  of  the  process  to 
show  that  the  persoji  was  not  also  within  it.  5  Wend.  170.  If  the  process 
is  defective  upon  the  face  of  it,  it  cannot  protect  the  officer.  V2  id.  145.  See 
1  Mon.  R.  10. 

The  officer  who  receives  a  precept  is  not  bound  to  inquire  whether  the 
magistrate  who  issued  it  had  the  requisite  evidence  to  authorize  him  to  issue 
it.  The  People  v.  Cooper,  13  id.  379.  And  though  a  party  may  regain  pos- 
session of  his  property  by  force  when  taken  under  color  of  a  void  process ; 
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Section  VI. 

Of  Pi'oceedings  in  Chancery. 

A  decree  in  the   Court  of  Chancery  may  be  given    in  evi-  **«:•«••  («) 
dence  on  the  same  footing,  and  under  the  same  limitations,  as 


yet  if  he  is  piiilty  of  a  breach  of  the  peace  in  doinor  it,  he  is  answerable 
criminally,  id. ;  4  J.  R.  158. 

Where  it  does  not  appear  on  the  face  of  the  warrant,  that  it  is  illegal,  it 
is  the  officer's  duty  to  obey.  1  Conn.  40  ;  9  id.  140.  If  the  officer  is  not  jus- 
tified by  the  process  under  whicJi  he  acts,  any  stranger  who  aids  him  will 
also  be  a  trespasser.  12  Mass.  511  ;  10  Wend.  128.  Whenever  a  sheriff  or 
constable  has  power  to  execute  process  in  a  particular  manner,  his  authority 
is  a  justification  to  himself  and  ail  who  come  in  his  aid.  id.  They  are  bound 
to  obey  when  his  commands  are  lawful,  otherwise  not. 

An  officer  is  bound  to  know  the  law;  and  if  the  Avarrant  or  process,  on 
the  face  or  it  appears  to  be  illegal,  and  he  executes  it,  he  is  liable  to  the 
person  arrested.  1  Conn,  R.  40— Reeve.  But  see  5  Wend.  173.  A  miti- 
mus  should  recite  the  cause  of  complaint;  4  Mass.  497;  10  Conn.  514.  If 
the  subject  matter  be  within  the  jurisdiction  of  the  court,  and  the  process  be 
legal  on  it's  face,  it  seems  that  the  officer  who  executes  the  process  will  be 
protected.  5  Wend.  170.  9  Conn.  141. 

Where  a  justice  of  the  peace  issues  a  warrant  unlawfully,  it  can  afford  no 
protection  lo  the  party  who  procured  it.  Loder  v.  Phelps,  J 3  VVend.  4G.  See 
the  case  of  Ward  r.  Green,  1 1  Conn.  45.5. 

Where  a  justice  has  no  jurisdiction  whatever,  and  undertakes  to  act,  his 
acts  are  coram  nonjuilice  and  void;  Butler  v.  Potter,  17  J.  R.  145;  but  if  he 
has  jurisdiction  and  only  errs  in  tlie  exercise  of  it,  his  acts  are  voidable  only. 
Griffin  v.  Mitchell,  2  Cowen,  .548 ;  9  id.  64;  11  Wend.  90.  And  the  pro- 
ceedings of  as>essors  in  making  an  assessment  of  a  tax  are  (/M«si  judicial. 
1  Caines90;   11  Wend.  !).5. 

Officers  are  bound  to  show  a  return  of  process ;  a  party  is  not.  C  Greenl. 
421. 

[a)  Orders  of  sale,  &,'c.  Purchasers  under  an  order  of  sale  by  a  court  of 
chancery  are  never  affected  even  by  a  palpable  error  in  the  decree.  11  S. 
&-  R.  422.  But  they  are  to  see  that  all  the  proper  parties  are  before  the 
court;  and  they  are  further  to  see  that  in  taking  the  conveyance,  they  take 
a  title  that  caimot  be  impeached  atiumlr.  They  are  not  bound  lo  look  be- 
hind the  order  of  court  to  see  whether  the  court  was  mistaken  in  the  facts. 

In  Snyder  v.  Snyder,  (>  Binn.  497,  Mr.  Justice  Yeates  witii  strong  empha- 
sis asserts,  that  a  decree  of  the  Ori)hans  Court,  in  a  case  within  its  jurisdic- 
tion, is  rcvofsible  on  appeal,  and  not  collaterally  in  another  suit 

Where  there  is  a  direct  sentence  on  the  vt^ry  [Kiint,  such  is  to  be  received 
as  conclusivf;  cnidence,  not  to  be  impeached  from  within,  but  like  all  other 
acts  of  the  highest  judicial  authority,  the  decree  is  iiii|)cacliable  from  with- 
out; and  though  it  is  n(jt  permitted  to  show  that  the  court  was  nustaken  in 
the  original  action,  it  maybe  shown  that  tlir'y  wore  misled  by  some  collusive 
act  bctwcM'u  the  parties.     l)y  Duncan,  J.,  11  S.  &.  R.  4;J7. 

See  1  Nolt  &i  M'Cord,  ;{2!>,  where  the  decree  of  the  court  of  ordinary,  re- 
voking the  probate  of  a  will,  was  held  to  be  the  judicial  act  of  a  court  pos- 
sessing jiu'isdiction  over  the  subject  matter  of  dispute.  So,  a  decree  of  a 
chancery  court,  upon  a  matter  within  its  jurisdiction  is  conclusive  of  the 
right  of  the  jjarlies  in  any  otlier  court  of  concurrent  jurisdiction;  but  the 
decrees  of  a  court  do  not  form  an  exception  to  the  general  rule.  id.  In 
Scott  V.  Hancock,  13  Mass.  1(12,  Jackson,  J.,  says,  "tliese  orders  ^  sale  by 
administrators  affect  the  inheritance,  and  if  wc  should  order  the  sale  as 
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the  verdict  or  jiid;5mcnt  of  a  Court  of  Cominoii  Law.  (2)  («) 
It  should  sceui  that  the  decree  of  a  Court  of  Equity,  fixing 
the  bahuice  of  a  partnership  account,  would  be  enforced  in  a 
Court  of  Law  ;  but  an  action  at  common  law  is  not  generally 
maintainable  upon  a  decree  of  a  Court  of  Equity  for  a  specific 
performance,  the  decree  in  equity  merely  ascertaining  that  a 
party  is  under  equitable  obligation  to  pay  money. (3) 

On  a  trial  touching  the  right  to  lands,  decrees  in  (Jhancery 

[  *^57  ]  *between  other  ])arties  concerning  the  same  lands  were  held 
admissible  in  evidence,  to  shew  the  character  in  which  the 
possessor  enjoyed  the  lands.  With  respect  to  the  objection 
that  they  were  res  inter  alios  gestm,  it  was  observed,  that  this 
reason  was  not  conclusive  against  their  admissibility  ;  for,  in 
actions  against  the  sheriff  for  an  escape,  it  is  usual  to  give  in 
evidence  judgments  against  third  persons,  in  order  to  shew 
the  character  in  which  the  plaintitT  claims,  and  the  amount  of 
damage  which  he  has  sustained.fl) 

BiiL  The  subject  of  the  admissibility  of  bills  in  Chancery,   for 

the  purpose  of  proving  matters  of  pedigree  by  the  allegations 
contained  in  them,  has  been  considered  in  a  former  part  of 
this  Work.  (2)  A  question  has  arisen,  whether  a  bill  in  Chan- 
cery may  be  received  against  the  complainant,  on  the  princi- 
ple of  it's  being  an  admission  made  by  him.  The  authorities 
are  contradictory  upon  this  subject,  but  it  seems  to  be  the 
more  prevalent  opinion,  that  a  bill  in  Chancery  cannot  be  used. 

(2)    Vide  supra,  sect.  1.    B.    N.    P.  which  are  not  in  the  nature   of  proceed- 

243.      It  appears   from    Co.    Litt.    260,  ings  in  rem. 

that  the  Court  of  Chancery  is  not  strict-  (3)  Henley  v.  Soper,    6  B.  ^    C.  20. 

ly  a  Court  of  Record.     The   opinions,  Carpenter    v.    Thornton,    3  B.    ^    A. 

tlierefore,    as    to    the    sentences   of  ail  52. 

Courts  not  of  Record    being  examinable         (1)  Per  Tindal  Ch.    J.,    in    Davia   v. 

would  seem  to  require  qualitication,  even  Loundes,  1  Bing.  N.  C.   607. 
if  these  opinions  be  confined  to  sentences         (2)    Vide  supra,  p.  231. 


prayed  for,  by  the  administrator,  we  should  decide  these  questions  conclu- 
sively against  the  heirs,  who  would  be  disinherited  to  the  e.vtent  of  what 
should  be  sold  under  the  order,  without  any  trial  of  the  fact  by  a  jury,  and 
without  any  opportunity  of  reviewing  the  judgment  by  writ  of  review,  writ 
of  error,  or  in  any  other  manner."  And  in  Moers  v.  White,  fi  J.  Ch.  R.  384, 
Ch.  Kent  approves  of  the  doctrine,  of  the  conclusiveness  of  an  order  of  sale, 
and  cites  7  Wheat.  60,  and  adds,  that  the  validity  of  the  order  of  sale  was 
not  questioned,  because  it  was  the  order  of  a  competent  court  of  peculiar 
and  exclusive  jurisdiction  ;  it  was  an  extraordinary  case. 

(a)  In  Tallmadge  v.  Lyon,  14  J.  R.  501,  it  was  decided,  that  a  decree  in  a 
former  suit  to  be  available,  should  be  pleaded,  or  relied  on  in  the  answer,  as 
a  bar;  and  must  state  as  much  of  the  former  bill  and  answer,  as  to  show 
that  the  same  point,  was  then  in  issue.  See  9  Pet.  R.  8.  1  Nott  &  M'Cord. 
129;  4Litt.  R.  218. 

Where  the  defendant  and  those  under  whom  he  derived  title,  had  been 
parties  to  a  suit  in  chancery,  instituted  by  the  representatives  of  E.,  to  fore- 
close the  mortgage.  Held,  that  they  could  not  be  permitted  to  impeach  tlie 
title  of  a  purchaser  at  tlie  sale  under  those  proceedings.  9  Cowen,  271. 
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for  this  purpose,  on  the  ground  that  the  facts  stated  in  a  bill 
are  fre(iucntly  the  mere  suggestions  of  counsel,  made  for  the 
purpose  of  obtaining  an  answer  upon  oath  by  the  defendant.(3) 
A  bill  in  Chancery,  however,  is  proper  evidence  to  shew  the 
existence  of  a  judicial  proceeding,  and  that  certain  facts  were 
in  issue  between  the  parties,  in  order  to  introduce  the  answer, 
dej)ositions  or  decree,  (a) 

A  demurrer  in  Chancery    does  not  admit  the  facts  charged  Demurrer, 
in  the  bill ;  for  if  the  demurrer  be   over-ruled,  the  defendant 
may  still  go  on  and  answer.     So  if  defendant  pleads  ;  for  the  ^'«^- 
plea  only    amounts  to  a  statement,  that,   supposing  the  facts 
charged  to  be  true,  the  defendant  is  not  bound  to  answer.  De- 
murrers,  therefore,    and  pleas  in   Cliancery  are  not  evidence 
against  the  party  demurring,  or  pleading  the  facts  charged  in 
*the  bill,  in  a  future  action  between  the  parties  to  the  Chancery  ["  *558  ] 
suit.  (1) 

The  authorities,    respecting  the  admissibility  and  effect  in  An- 
evidence  of  answers  in  Chancery,  have  been  noticed  in   treat-  ^^'*"'  ^''^ 
ing  of  the  subject  of  admissions.  (2)     The  subject  of  dcposi-  Deposi- 
tions in  Chancery  will  be  considered  in  connection  with  oth- 
er species  of  depositions  in  the  next  section. 


tioiis. 


(3)  See  B  N.  P.  2.35.     Snow  v.  Phil-  325. 

lips,  1  Sid.  221.     Giib.  Et.  42.     Wool-  (1)  Tomkiiis   ».  Ashley,    Mo,    Sf   M. 

lett  V.  Roberts,  1  Ch.  Cii.    64.     Banbu-  32. 

ry  Peerage  case,  from  MSS.  in  2   Seiw.  (2)    Vide   supra,  as    to    taking  the 

N.  P.   685.  whole  answer  together,  and  as  to  tlie  ef- 

(4)  Lord  Ferrers  v.  Shirley,  Fitz.    9,  feet  of  an  answer   in    Chancery    against 
196.  15.  N.    P.    235.     Doe    d.    Bower-  parties  and  privies. 

manr.  Sybourn,  7  T.  R.  3.     1  Wightw. 


(a)  Sec  the  case  of  Belden  v.  Davies,  2  JIal],  433. 

The  f^eneral  dismissal  of  a  bill  may  be  plead  in  bar  of  a  subsequent  bill 
for  the  same  cause.  7  J.  Ch.  R.  286 ;  3  Wash.  C.  R.  28.  It  is  not  conclu- 
sive evidence.  7  Mon.  R.  XS.  The  dismissal  of  a  bill  in  chancery  charg- 
in<T  fraud  in  the  sale,  is  no  bar  to  a  suit  at  law  on  a  warranty.  2  Leigh.  474  ; 
1  I'ot.  C.  R.  202. 

To  points  which  come  collaterally  in  question,  or  are  only  incidentally 
under  cognizance,  the  rule  as  to  the  conclusiveness  of  the  decree  does  not 
apply.     7  Wheat.  114. 

(h)  Jlnswcrs.  In  addition  to  the  authorities  hefore  adverted  to,  as  to  the 
effect  of  an  answer,  it  is  proper  hero  to  observe,  that  the  answer  of  one  de- 
fendant is  never  used  to  titlect  a  co-defendant,  unless  in  the  excepted  case 
of  partners.  9  Cranch,  1.5^5 ;  11  Pick.  331.  The  answer  of  a  principal  debt- 
or admitting  his  in-^olvency,  is  not  evidence  of  tliat  fact  against  a  co-defend- 
ant, his  surety.     2  Dana,  25*6. 

If  the  answer  contains  a  jjositive  denial,  no  decree  can  be  made,  except 
upon  the  production  of  further  evidence;  4  Paige  3(J8 ;  10  J.  R.  .124.  If 
notice  is  denied  in  tlie  answer,  it  must  be  supported  by  at  least  one  positive 
witness  and  cogent  circumstances,  to  enable  a  court  of  equity  to  overrule 
the  eifect  of  such  an  answer;  and  see  1  Ilarring.  30!',  to  the  same  point 

An  answer  whicii  is  res|)onsivc  to  the  bill  is  to  be  treated  as  evidence  for 
the  defendant,  when  in  his  favor;  1  Cowon,  734 ;  3  Wend.  G13;  tl  id.  30. 
But  like  other  evidence  it  may  be  contradicted,  11  Wend.  343. 
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It  isdiHiciilt  to  lay  down  geucnd  rides  applicable  to  the  ad- 
missibility and  effect  of  verdicts,  judgments,  decrees,  or  sen- 
tences of  whatever  description,  when  used  for  the  particular 
purposes  of  terminating,  limiting,  or  influencing  controversy 
by  the  authority  of  a  rYvs  j'/«/tc-a^tt.  Some  progress  has  been 
made  towards  accomplishing  this  object  in  the  judgment  of 
Chief  Justice  De  Grey,  on  a  question  referred  to  the  Judges  in 
the  prosecution  of  the  Duchess  of  Kingston.  The  general 
principles  there  laid  dov/nare  as  follows  : — 

"From  the  variety  of  cases  relative  to  judgments  being  giv- 
en in  evidence  in  civil  suits,  these  two  deductions  seem  to  fol- 
low as  generally  true  ;  first,  the  judgment  of  a  Court  of  con- 
current jurisdiction,  directly  upon  the  point,  is,  as  a  plea,  a  bar, 
or,  as  evidence,  conclusive  between  the  same  parties,  upon 
the  same  matter,  directly  in  question  in  another  Court ;  sec- 
ondly, that  the  judgment  of  a  Court  of  exclusive  jurisdiction, 
directly  upon  the  point,  is,  in  like  manner,  conclusive  upon 
the  same  matter,  between  the  same  parties,  coming  incident- 
ally in  question  in  another  Court,  for  a  different  purpose.  But 
neither  the  judgment  of  a  concurrent  or  exclusive  jurisdiction 
is  evidence  of  any  matter  which  came  collaterally  in  question 
though  within  their  jurisdiction  ;  nor  of  any  matter  incident- 
[  *559  ]  ally  cognizable  ;  *nor  of  any  matter  to  be  inferred  by  argu- 
ment from  the  judgment. 

"  It  is  certainly  true,  as  a  general  principle,  that  a  transac- 
tion between  two  parties  in  judicial  proceedings  ought  not  to 
be  binding  upon  a  third  ;  for  it  would  be  unjust  to  bind  any 
person,  who  could  not  be  admitted  to  make  a  defence,  or  to 
examine  witnesses,  or  to  appeal  from  a  judgment  which  he 
might  think  erroneous  ;  and  therefore  the  depositions  of  wit- 
nesses in  another  cause  in  proof  of  a  tact,  the  verdict  of  a  jury 
finding  the  fact,  and  the  judgment  of  the  Court  upon  facts 
found,  although  evidence  against  the  parties,  and  all  claiming 
under  them,  are  not  in  general,  to  be  used  to  the  prejudice  of 
strangers.  There  are  some  exceptions  to  this  general  rule, 
founded  upon  particular  reasons  ;  but  as  they  are  not  applica- 
ble to  the  present  subject,  it  is  unnecessary  to  state  them,  (a) 

(a)  Parties.  The  real  parties  are  bound ;  1  N.  H.  R.  257;  2  Watts,  14; 
4  G.  &  J.  407;  Boynton  v,  Willard,  10  Pick.  166;  and  privies,  1  Mon.  25.3; 
4  Wash.  C.  R.  503 ;  15  Mass.  82.  It  is  sufficient  if  ho  was  a  party  in  the 
former  suit  and  contested  the  point  in  question.  10  VVend.  80.  See  6  id.  284. 
On  the  other  hand,  no  one  shall  be  bound  by  a  judgment  to  which  he  is  not 
a  party.  7  Mart.  R.  193;  16  J.  R.  51.  Where  the  judgment  appears  to  be 
fraudulent  against  creditors;  any  creditor  on  whom  it  is  a  fraud,  may  give 
the  facts  in  evidence.  6  Mass.  242.  And  a  judgment  in  respect  to  the 
right  of  a  chattel,  has  no  effect  against  a  party  not  claiming  ns  party  in  that 
suit;  4  Rand.  600  ;  and  a  stranger  to  the  suit  in  which  a  ^trustee  is  exam- 
ined is  not  concluded  from  proving  other  facts,  within  the  knowledge  of  the 
trustee  which  he  did  not  disclose,  or  that  there  was  collusion  between  him 
and  the  plaintiff  and  defendant  in  such  suit.  5  Mass.  210. 
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Again,  "  Although  a  direct  and  decisive  sentence  is  to  be 
admitted  as  conclusive  evidence  upon  the  Court,  and  not  to  be 
impeached  from  within  ;  yet  all  acts,  though  of  the  highest 
judicial  authority,  are  impeachable  from  without :  although  it 
is  not  permitted  to  shew  that  the  Court  was  mistaken,  it  may 
be  shewn  that  it  was  misled." 

The  observations  of  Chief  Justice  De  Grey,  are  in  conson- 
ance with  the  present  practice  of  the  Courts  in  regard  to  the 
obvious  propriety  of  confining  the  etiect  of  judicial  decisions 
(unless  in  excepted  cases)  to  persons  who  are  parties  or  pri- 
vies to  the  proceedings  ;  and  in  regard  to  matters  coming 
collaterally  in  question,  incidentally  cognizable  or  inferred  by 
argument  from  a  decision  ;  in  regard  also  to  decisions  obtained 
by  fraud  or  collusion.  But  it  will  be  seen,  by  reference  to  the 
preceding  sections,  that  the  principles  laid  down  by  the  Chief 
Justice  present  a  very  inadequate,  and  in  some  measure  an 
incorrect  view  of  the  state  of  the  law  upon  this  important  sub- 
ject. It  does  not  appear  that  the  decisions  of  Courts  of  con- 
current and  of  exclusive  jurisdiction  have  the  same  effect  in 
evidence  ;  and  it  is  certain  that  the  former,  at  *least,  are  not  [  *560  1 
"  as  evidence,  conclusive."  The  difficulties  of  the  subject  re- 
late principally  to  distinctions  between  the  sentences  of  Courts 
of  Record  or  superior  Courts,  and  of  Courts  not  of  record  or 
inferior  Courts,  but  of  concurrent  jurisdiction,  and  also  to  the 
sentences  of  foreign  Courts.  A  material  distinction,  both  with 
regard  to  domestic  and  foreign  sentences,  appears  to  exist,  ac- 
cording as  their  operation  is  in  rem,  or  in  personam.  It  will 
probably  be  thought,  that  the  law  upon  these  subjects  has  not 
hitherto  attained  such  a  degree  of  uniformity,  as  to  admit  of 
being  reduced  to  a  few  plain  and  general  ])rinciples  ;  though, 
in  regard  to  each  particular  description  of  sentences,  it  has 
been  endeavoured,  in  the  preceding  sections,  in  some  measure 
to  accomplish  this  object. 


Section  VII. 

On  Depositions. 

Depositions,  as  generally  used,  are  a  species  of  evidence  of  Prinripio  of 
a  secondary  character,  to  be  adduced,  where  the  viva  voce  ex-  a'J"""""»- 
amination  of  the  de])oncnt  is  not  attainable.  They  differ  from 
ordinary  hearsay  evidence  in  the  circnnislancos,  that  they  are 
taken  ui)on  oath,  and  that  the  deponent  has  been  subjected  to 
the  cross-examination  of  the  person  against  whom  they  are 
used,  or  of  some  person  standing  in  relation  of  jirivity  with 
him.  There  is  a  strong  prcsumi)tion  also,  from  the  course  of 
official  duty,  that  depositions  are  faithfully  recorded.    Hut  do- 


evidence. 
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positions  arc  subject  to  great  defects.     For  the   demeanor   of 
the  deponent,  which  is  a  principal  criterion  of  the  truth  of  his 
statement,  is  not  subjected  to  the  observation  of  the  jury  ;  the 
powers  of  cross-examination  arc  often  restricted  ;  and  where,  as 
in  most  instances  is  the  case,  the  previous   intpiiry  has  been 
private,  it  wants  the  best  safeguard  against  falsehood  or  equiv- 
ocation, which  belongs  to  judicial  investigations.  (1) 
Entire  tie-        *ln  order  that  the  proper  effect  of  depositions    may  be  col- 
r"#rf  i   I  lected,  the  party  reading    them  must  read  the  answers  to  the 
'-  -'cross-interrogatories   as  part  of  his   case.  (1)     Depositions    in 

Chancery  are  not  in  general  receivable  without  proof  of  the 
bill  and  answer,  (2)  except  where  they  are  read  under  an  order 
of  the  Court  of  Chancery,  (3)  or  for  the  purpose  merely  of 
contradicting  a  witness.  (4)  A  party  cannot  abandon  part  of 
a  series  of  interrogatories  ;  he  must  abandon  the  whole,  if 
any, (.5)  even  though  the  answers  refer  to  or  state  the  contents 
of  writings  not  in  themselves  evidence.  (6) 
EfiVct  in  The  effect  of  giving  a  deposition  in  evidence  is  a  complete 

substitution  for  the  evidence  of  the  witness,  whose  deposition 
is  used.  Therefore,  the  deposition  of  an  attesting  witness  to 
a  will  who  is  deceased,  dispenses  with  the  necessity  of  calling 
a  surviving  witness  to  prove. the  execution  of  the  will.  (7) 

It  is  proposed  to  consider,    in  the   first   place,    the  judicial 
character  of  depositions  ;  secondly,  their  character  as  affecting 
particular  individuals  ;  and  lastly,   their  admissibility  as  pri- 
mary or  secondary  evidence. 
Judicial  Yi\  order  that  deuositions  may  be  admitted  in  evidence,  it  is 

necessary  that  they  should  appear  to  have  been  obtained  in 
the  course  of  a  judicial  proceeding,  (8)  (a) 

(1)  The  testimony  of  a  witness   at  a  203.  Falconer  v.  Hanson,  1  Camp.  171. 

former  trial  depends  on  the   same  princi-  Vide  supra,  as  to    hearsay   statements, 

pies,  and  is  subject  to  tlie  same    rules,  as  in  answers  in  Chancery,  p.    363.     It    is 

depositions.     The    cases   on  the    subject  too  late  to  take  an  objection  to    a   depo- 

will  be  noticed  incidentally  in    the   pres-  sition,  on  the  ground  of  the  interest  of  a 

ent  section.  witness,  after  cross-examination.  Ogle  ». 

(1)  Temperley  v.  Scott,  5  C.  &    P,  Paleski.     Holt's  N.   P.    C,   485;  or  to 
34i,  leading  questions,  after  publication,  Wil- 

(2)  B.  N.  P.  240;  Gilb.  Ev.  62,  un-  Hams  v.  Williams,  4  M.  &  S.  497.— 
less  where  ihey  are  ancient,  Gib.  Ev.  Where  depositions  have  been  taken  to 
64.  Uyam  «.  Booth,  2  Price,  234. —  perpetuate  testimony,  and  the  witness  he- 
Answers  to  lost  interrogatories  may  be  comes  a  party  to  the  suit,  his  deposition 
read  as  admissions,  though  some  of  the  cannot  be  read.  Tilley's  case,  Lord 
answers  are  unintelligible  of  themselves.  Raym.  1009. 
Rowe  V.  Brenton,  8  B.  ^  C.  765.  (7)  Wright  v.  Doe  d.  Tatham,   1  Ad. 

(3)  Palmer  v.   Lord   Aylesbury,    15  &  E.  3.     It  was  held,  in  the  same  case, 
Ves.  176.  that  the  circumstance  of  the  bill    having 

(4)  See  Highfield  v.  Peake,  1    M.    &  been  dismissed  could    not   atfect  the  ad- 
M.  110.  missibility  of  the  evidence. 

(5)  Wheeler  t).  Atkins,  5  Esp.  246.         (8)  B.  N.  P.  241.     Stork  v.    Denew, 

(6)  M'Intyre  v.  Layard,    R.    &   M,     12  Vin.  Ab.  Ev,   A.  b.  31,  pi.  16, 

(a)  See  the  case  of  Amory  v.  Fellows,  5  Mass,  219,  where  Chief  J,  Par- 
sons prescribes  the  proper  mode  of  obtaining  proof  by  dcdimns  to  establish 


proceeding. 
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Deposiiioni 
ill  Etiuiiy. 


*Thiis  a  voluntary  affidavit,  though  made  before  an  officer  [  *5G2  ] 
of  the  superior  Courts,  is  not  receivable  in  evidence.  (1)     Nor 
are   depositions,  made  before  magistrates,  receivable,  in  cases 
Avhere  they  are  not  recpnred  to  take  them.  (2) 

Depositions  in  Courts  of  Equity  are  written  examinations  of 
witnesses,  taken  by  the  officers  of  the  respective  Courts  of  Eq- 
uity, or  by  commissioners  appointed  for  the  purpose.  In  order 
that  the  depositions  may  be  considered  as  regularly  taken  un- 
der the  authority  of  a  Cor.rt  of  Equity,  it  must  appear  that 
they  were  obtained  in  a  suit,  which  was  regularly  before  the 
Court,  and  within  it's  jurisdiction.  But  if  a  bill  in  Equity  be 
dismissed,  merely  because  the  Court  considered  the  matter 
unfit  for  Equity  to  decree,  the  depositions  may  still  be  given 
in  evidence.  'I'hus,  where  a  bill  of  reviver  is  brought,  in  a 
case  where  a  bill  of  reviver  does  not  lie,  there  cannot  regular- 
ly be  any  depositions.  (3)  But  where,  upon  a  bill  to  perpetu- 
ate testimony,  the  cause  is  set  down  for  hearing,  and  ihe  bill 
is  ^dismissed,  because  it  ought  not  to  have  been  so  set  down, 
the  plaintiff  will,  at  law,  have  the  benefit  of  the  depositions 
which  have  been  obtained.  (1) 


[  *563  ] 


(1)  Bac.  Ab.  Ev.  628;  Styl.  446;  B. 
N.  P.  242,  unless  by  way  of  adiiiission. 
Besides  the  want  of  jurisdiction,  it 
would  be  another  objection  to  the  evi- 
dence, that  the  parly,  sought  to  affected 
by  it,  had  no  opportunity  to  cross-exam- 
ine. 

(2)  As  before  the  late  statute,  upon 
charges  of  misdemeanor.  Rex  t'.  Paine, 
5  Mod.  163;  l.d.  Rayni.  TM);  on  an 
information  for  a  libel.  It  is  there  said, 
that  depositions  belore  magistrates  are 
not  evidence  in  indictments  for  misde- 
meanors, or  civil  actions,  or  appeals. — 
The  Court,  however,  appears  to  have 
decided  the  ca«e,  chiefly  on  the  ground 
that  the  defendant  had  not,  in  fact,  ex- 
amined the  witnesses;  see  by  Lord 
Kenyon,  in  Rex  v.  Eriswell,  3  T.  R. 
713.  It  seems  liiat  the  depositions  be- 
fore magistrates,  in  cases  of  treason,  are 
not  admissible,  because,  it  is  said,  that 
high  treason  is  not  within  their  commis- 
sion; though  another  reason  has  been  as- 
signed from  the  statues  of  treason,  see  2 
Hale,  286.  Kadburne's  case,  1  Leach, 
461,  n.  where  the  judges  are  stated  to 
have  been  of  opinion,  that  the  statutes  of 


Philip  and  JIary  did  not  extend  to  trea- 
son; Foster's  Discourses,  337.  1  Hale, 
305,  306.  \\  here  depositions  are  taUen 
in  a  proceeding  which  is  voidable  and 
not  void,  it  seems  that  they  are  evidence; 
Murray  v.  W  ise,  cited  1  Str.  309. — 
Though  depositions  on  charges  of  trea- 
son are  not  directed  to  be  taken  by  stat- 
ute, yet  they  seem  to  fall  within  the 
principle  on  which  depositions  in  felony 
are  received,  if  the  magistrate  be  au- 
thorized to  take  them,  and  especially  if 
it  be  his  duty  to  do  so.  The  distinction 
consists  in  the  statute  prescribing  a 
more  formal  mode  of  taking  ihe  deposi- 
tions in  cases  of  felony,  and  providing 
for  their  being  transmitted  to  the  proper 
Court.  As  to  ex  parte  examinations  of 
paupers  before  the  late  Poor  Law  Act,  see 
Rex  V.  Nuneham,  Courtenay,  1  East, 
373.  Rex  v.  Terry  Frystone,  2  Fast, 
54.  Rex  V.  Abergwilly,  ib.  63.  Rex 
V.  Eriswell,  3  T.   R.  725. 

(3)  liackhouse  v.  Middleton,  Ch.  Ca. 
175.     Gilb.  56. 

(1)  Hall  u.  Hodde-sden,  2  P.  Wms. 
162,  Vaughan  r.  Fitzgerald,!  Sch.  4t 
Lef  316,  where  a  bill    is    dismissed    for 


a  will  where  the  witneascs  are  abroad,  and  speaking'  a  different  lanfjunire. 
In  tiic  probate  court,  when  tiio  lis  conlcsin  i.s  upon  the  execution  of  a  will, 
the  will,  as  the  foundation  of  the  suit,  must  bo  present  iti  cotirt,  before  a 
(iedimus  can  issue,  id.  A  dc])osition  in  perpetuatn  ran  only  be  used  in  an 
action  sued  subsequent  to  the  taking  of  it.  1(3  Mass.  d&3.  See  post  p. 
578,  n. 
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Ercipsinsii-       Depositions  in  the    Ecclesiastical   Courts,  when  taken  in  a 

cal  courts.  '  ,  ■    ,       ,  , ,  ,  .       .     , .      . 

catise  over  which  those  (Jourts  have  jurisdiction,  appear  to  be 
admissible,  on  the  same  principle  as  other  depositions  taken  in 
the  course  of  a  judicial  j)rocecding.  (2)  There  are,  however, 
some  authorities  against  the  depositions  in  Ecclesiastical 
Courts  being  admissible  evidence  in  trials  before  Courts  of 
Common  Law.  (3)  But  they  appear,  for  the  most  part,  to  be 
founded  on  the  doctrine,  that  de[)ositions  are  only  admissible 
in  evidence,  when  taken  in  Courts  of  Record  ;  a  doctrine, 
which  does  not  seem  to  be  supported  by  satisfactory  reasons, 
and  which,  it  must  be  admitted,  does  not  by  any  means  uni- 
versally hold. (4) 
Mag;is-  Depositions  before  magistrates  and  coroners  on  the  bailment 

trnlcs 

or  commitment  of  persons  charged  with  felony,  used  to  be  ta- 
[  *564  ]  ken  *in  pursuance  of  the  statutes  1  &  2  P.  &  M.  c.  13,  and  2 
&  3  P.  &  M.  c.  16.  They  are  now  taken  under  the  statute 
7G.  4,  c.  64,  which  repeals  the  two  earlier  statutes.  The 
second  section  of  the  statute  7  G.  4,  c.  64,  enacts,  that,  "  the 
two  Justices  of  the  Peace,  before  they  shall  commit  to  bail, 
and  Justice  or  Justices,  before  the  committing  to  prison,  shall 
take  the  examination  of  the  person  arrested  for  felony,  or  on 
suspicion  of  felony,  and  the  information  upon  oath  of  those 
who  shall  know  the  facts  and  circumstances  of  the  case,  and 
shall  put  the  same,  or  as  much  thereof  as  shall  be  material,  in- 
to writing  ;  and  such  Justices  and  Justice  respectively  shall 
subscribe  all  such  examinations,  informations,  bailments,  and 
recognizances,  and  deliver,  or  cause  the  same  to  be  delivered, 
to  the  proper  officer  of  the  Court  in  which  the  trial  is  to  be,  be- 
fore or  at  the  opening  of  the  Court." 

want  of  equity.  Moyser  v.  Teacock,  N.  P.  242;  Bac.  Ab.  Ev.  628;  Gilb. 
12  Vin.  Ab.  Ev.  31,  pi.  15.  Smith  v.  Ev.  60;  Vin  Ab.  Ev.  A.  b.  31 ;  1  Hawk 
Veale,  12  Vin.  Ab.  Ev.  A.  b.  31,  pi.  41 ;  c.  42;  Vin.  Ab.  Ev.  A  b.  31 ;  see  2  Hale, 
Ld.  Raytn.  735;  and  see  further  as  to  285;  Welsh's  case,  where  the  objectioa 
the  admi.isibiliiy  of  depositions.  Cope-  appears  to  have  been  against  proceed- 
land  V.  Stanton,  1  P.  Wins.  414. —  ings  by  the  civil  law, and  also  that  the  de- 
Jones  r.  Duntliorpe,  1  Dick.  50.  Mul-  ponent  was  interested.  In  the  time  of  the 
vany  0.  Dillon,  1  Ball.  &  Be.  411. —  earlier  reports,  there  was  a  great  jealousy 
Lord  Chohnondeley  c.  Clinton ,  2  3Ier.  between  the  temporal  and  spiritual 
81;  Ch.  Ca.    175;  3  Ch.  Rep.  72.  Courts,  upon  the  subject   of  their  juris- 

(2)  Chief  Baron  Gilbert  says,  that  "de-  dictions,  which  may  account  for  many 
positions  in  Spiritual  Courts  may  be  read,  observations  of  the  Judges  upon  this  sub- 
when  taken  in  a  cause    in    which    those  ject. 

Courts  have  authority,  as  far  as  relates  to         (4)  Depositions   in   Chancery  are  not 

the  cause,  inasmuch  as  they   are    lawful  of  record.     In  Breedon  v.    Gill,    1    Ld. 

oaths,  and  a  man   may    be    indicted    for  Raym.  219,  222;  Salk.  555;  Lord  Holt 

the  violation  of  them,    thdugh    they    be  e.\pressed  an  opinion,  that  the  depositions 

not  oaths  in  a   Court   of  Record."     Ev.  before   Commissioners    of  E.xcise    might 

p.  60.     He  further  observes,   that    "  de-  be    read    before    the    Commissioners    of 

positions  taken  in  the  Spiritual  Courts,  in  Appeals.     In  2  Hale,  52,  285,  however, 

d  cause  relating  to  lands,  cannot  be  read,  it  is  slated  as  a  reason  for   receiving    de- 

because  they  are  no  oaths  at  all.  positions  upon    criminal    charges    before 

(3)  Earle  of  Sarum  v.  Sir  B.  Spencer,  magistrates,  that  they  are  Judges  of  Re- 
2  Roll.  Abr.  679,  pi.  5.  Litt.  Rep.  167;  cord 

March,  Rep.  120,  even  by  consent;    B. 
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The  third  section  of  the  same  statute  gives  a  power  of  taking  Pepositions 
informations  in  cases  of  misdemeanor,    which  had  not  before  misdemean- 
been  given.     It  enacts,  that,  "every  Justice  of  the  Peace,  be-  "''• 
fore  whom  any  person  shall  be  taken  on  a  charge  of  misde- 
meanor or  suspicion  thereof,  shall  take  the  examination  of  the 
person  charged,  and  the  information  upon  oath  of  those    who 
shall  know  the  facts  and  circumstances  of  the  case,  and  shall 
put  the  same,    or  as  much  thereof  as  shall  be  material,    into 
writing,  before  he  shall  commit  to  prison,  or  require  bail  from 
the  person  so  charged  ;  and  sliall  subscribe    all  examinations 
and  informations,  and  deliver  or  cause  the  same  to  be  deliver- 
ed to  the  proper  officer  of  the  Court,  in  which  the  trial  is  to  be, 
before  or  at  the  opening  of  the  Court,   in  like  manner  as  in  ca- 
ses of  felony." 

Depositions  in  the  case  of  criminal  charges  before  magistrates 
become  evidence  upon  the  general  principles  before  stated  ;  the 
effect  of  the  statutes,  in  rendering  the  evidence  admissible,  be- 
ing that  of  giving  it  the  stamp  of  being  taken  in  the  course  of 
a  judicial  proceeding.  The  objects  of  the  legislature  in  the 
statutes  referred  to  appear  to  have  been,  to  enable  the  Judges 
to  see,  whether  a  prisoner  had  been  properly  admitted  to  bail, 
or  is  entitled  to  be  bailed;  and  whether  the  witnesses  *were  [  *565  ] 
consistent  in  their  story.  Nothing  is  said  in  the  acts  as  to  any 
alteration  in  the  law  of  evidence.  Some  inconvenience  arises 
from  the  state  of  the  law  upon  this  subject;  because,  upon  a 
preliminary  investigation,  a  principal  object  of  which  is  the 
discovery  of  evidence,  not  only  against  the  person  charged, 
but  against  all  who  may  be  implicated  in  an  offence,  it  may 
be  expedient  to  admit  testimony  of  a  kind  which  would  be 
very  improper  upon  a  fuial  inquiry  concerning  tlie  guilt  or  in- 
nocence of  a  prisoner.  Besides,' tiie  evidence  of  the  witnesses 
is  seldom  properly  sifted  by  cross-examination  before  the  mag- 
istrate, who  has  even  the  power  of  excluding  professional  ad- 
visers from  the  preliminary  inquiry,  in  consequence  of  it's  pe- 
culiar nature  and  objects. (1)  (a) 

(I)  'rii.it  an   attoinny  is    only  permit-  Rex   v.  StafTordshirn    .Tiistices,    1    Chet; 

li(i  lo  111!  present  as  a  matter   of  courte-  2l^<.     Collier  j.    liicks,    2    li.    &    Ad. 

py,  Kex  I'.    I'.orion,  3    B.    .^  A.    432.—  663. 
Cox  V.  Coleridge,  I  B,    ^  C.    37.     Csee 


(«)  Tn  New  York,  the  incipient  proccedinnfs  bcforo  a  ma^i.^trate  arc,  by 
tlio  revised  statiii.es,  Uio  same,  wliatcver  may  be  tlic  oirencc  ciiarfjed.  Per- 
sons arrested  by  virtue  ol  any  warrant  lur  any  oll'enco,  where  no  special  pro- 
vision is  in:ide,  shall  be  broii;rlit  before  the  nKi;ristrate  who  issued  the  war- 
rant, who  shall  proceed  to  examine  the  complainant  and  Iiis  witnesses  on 
oath.  Ho  shall  next  examine  the  defundani,  but  nut  on  oath;  the  defendant 
may  produce  witnesses,  who  shall  be  sworn  and  examined.  Before  tliis  re- 
vision of  the  statute,  an  ex  uiiination  was  necessary  only  upon  a  charge  of 
treason  or  felony,  or  suspicion  thereof.  Formerly,  also,  this  proceedin;^  was 
ex  parte,  an  inquiry  on  the  part  of  the  people  only  ;  but  now  it  partakes,  in 
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Coroner.  With  iGspect  to  depositions  taken  before  a  coroner,  the  fourth 
section  of  the  7  G.  4,  c.  64,  enacts,  that  "every  coroner,  up- 
on any  inipiisition  before  him  taken,  whereby  any  person 
shall  be  indicted  for  manslaughter  or  murder,  or  as  an  accessa- 
ry to  murder  before  the  act,  shall  put  in  writing  the  evidence 
given  to  the  jury  before  him,  or  as  much  thereof  as  shall  be 
material ;  and  shall  certify  and  subscribe  the  same  evidence, 
and  also  the  inquisition  before  him  taken,  and  deliver  the  same 
to  the  proper  officer  of  the  Court,  in  which  the  trial  is  to  be, 
before  or  at  the  opening  of  the  Court."  Depositions  before 
coroners  are  admissible  in  evidence  upon  the  same  principle 
as  depositions  before  magistrates.  (2)  They  derive  an  addi- 
tional sanction  also  from  the  circumstance,  that  they  must 
have  been  taken  in  a  Court  to  which  the  public  have  ac- 
cess.(3)(a) 
Informal  *in  Order  to  render  a  deposition  taken  before   a  magistrate 

r'^^^'^'-g" Tj"  admissible  in  evidence  as  a  judicial  proceeding,  it  is  necessary 
that  the  forms  of  the  statute  should  have  been  complied  with. 
This  subject  is  particularly  illustrated  by  the  decisions  in 
which  it  has  been  held,  that  the  examinations  of  prisoners  in- 
formally taken  cannot  be  read  in  evidence,  but  that  in  such 
cases  parol  evidence  may  be  given  of  the  examination,  and 
the  informal  examination  may  be  used  for  the  purpose  of  re- 
freshing memory.  (1) 

(2)  Depositions  before  the  coroner  tices,  and  that  this  was  a  reason  for  ad- 
held  to  be  admissible  by  all  the  Judges,  mitting  depositions  taken  before  him, 
in  Lord  Morley's  case,  Kel.  55;  6  How-  which  would  not  be  admissible  if  taken 
ell's  St.  Tr.  770.  776;  Harrison's  case,  before  justices,  Thatcher  v.  Waller,  2 
12  Howell's  St.  Tr.  851;  2  Hale,  284;  Jon.  53.  It  seems,  however,  that  this 
Gilb.  Ev.  120;  Thatcher's  case.  Sir  T.  doctrine  is  not  founded  on  any  legal  prin- 
Jones,    50;    Bromwich's    case,  1    Lev.  ciple. 

180.  (1)    Vide    infra.    Secondary   Evi- 

(3)  By  Lord  Kenyon,  Ch.  J.,  in  Rex  dence  and  Confessions.  Most  of  the 
ti.  Eriswell,  3  T.  R.  707;  4  Comm.  questions  concerning  the  informality  of 
274;  1  Hale,  60;  Rex  v.  Scorey,  examinations  have  turned  on  the  points. 
Leach,  50.  It  has  been  said,  that  the  whether  they  have  been  acknowledged, 
coroner  is  of  greater  authority  than  jus-  and  whether  they  have  been  signed  by 


some  measure,  of  the  nature  of  a  trial.  See  2  R.  S.  708,  709 ;  Son  v.  the 
People,  12  Wend.  344. 

When  the  examination  is  offered  in  evidence,  it  must  be  accompanied  by 
proof:  for  the  statute,  2  R.  S.  709,  s,  19,  directs  the  magistrate  to  reduce  the 
evidence  to  writing,  and  further  directs  that  the  witnesses  shall  sign  such 
examination.  And  all  e.xaminations  and  recognizances  {26th  sec.)  are  to  be 
certified  by  the  magistrate,  to  the  court  at  which  the  witnesses  are  bound  to 
appear.  In  order  to  entitle  the  examinations  of  witnesses  to  he  read,  it  must 
be  proved  by  competent  testimony  that  they  are  the  same,  without  alteration, 
as  those  sworn  before  the  magistrate.  See  the  case  of  Bellinger  v.  the  Peo- 
ple, 8  Wend.  595. 

(a)  See  the  observations  of  Mr.  Justice  Johnson,  2  Hill  R.  G07 ;  2  Bail. 
17. 

See  2  R.  S.  743,  s.  8,  as  to  the  duty  of  the  coroner  in  taking  and  returning; 
depositions  in  New  York. 


positions. 
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The  statute  7  G.  4,  c.  64,  requires,  that  the  depositions  of 
witnesses  examined  before  a  magistrate  shall  be  taicen  in  writ- 
ing. The  presumption  is  always,  that  the  magistrate  has 
done  his  duty,  and  lias  reduced  the  deposition  into  writing. 
Supposing  it  proved  that  he  has  not  done  so,  or  that  he  has 
not  reduced  the  whole  deposition  into  writing,  still  it  is  con- 
ceived, that  parol  evidence  would  be  inadmissible  on  the  part  of 
the  prosecution.  It  is  unlike  the  case  of  a  prisoner's  examin- 
ation, which,  if  it  loses  it's  judicial  character,  is  nevertheless 
the  subject  of  oral  testimony.  A  deposition,  on  the  other  hand, 
if  it  be  not  admissible  as  a  judicial  proceeding,  seems  to  pos- 
sess no  other  character,  in  which  it  can  be  received.  (2) 

*It  is  not  essential  to  the  validity  of  depositions,   that  they  Signature, 
should  have  been  signed  by  a  deceased  witness.(l)     But  the  l    *'"'  J 
new  act  requires  the  Justices  or  Justice  to  subscribe    the  ex- 
aminations and  informations,  and  the  Coroner  to  subscribe  the 
evidence  given  before  him. 

When  several  depositions  had  been  taken  before  a  magis-  s«»er»l  de- 
trate,  but  only  one  was  produced  at  the  trial,  Hullock,  B.,  re- 
fused to  receive  it,  although  it  was  the  only  one  which  was 
taken  in  writing,  on  the  ground  that  those  which  were  not 
produced  might  be  in  favour  of  the  prisoner.  (2)  The  correct- 
ness of  this  decision  may,  however,  be  doubted,  as  the  only 
deposition  taken  agreeably  to  the  statute  had  been  duly  re- 
turned. It  is  the  duty  of  a  magistrate  to  return  all  the  depo- 
sitions duly  taken  against  a  prisoner,  and  not  merely  the  dep- 

tlie  prisoner.     Thero  is  some   confusion  allowed   to  refresh    memory.     Perhaps 

in  Lambe's  case  and   the    early    authori-  this  iriay  be  considered    an    authority   of 

ties,  in  speaking  of  tlie  clfect  of  the  ex-  some  practical  importance,  that  a  depo- 

aminatioMs  as  recorded  in  a  judicial  doc-  si'ion  would,  under  similar  circumstances, 

ument,  and  when  considered  as  a  confes-  he  altogether  rejected.     In  iiex  t'.  Reed, 

sion    at   coninjon    law.     The    principle  Mo.  4-  M.  403,  in  the  case  of  an  irregii- 

Buthoritics  are  Lambe's  case,    2    Leuch,  lar  examination  taken  by  a   coroner,    he 

.'552;  Layer's,    Howell,    215;    Jones's,  was  allowed    to    state   the    examination 

2  Russ.  on  Crimes.  6.'58,  n,;  Dewhirst's,  from  loemory. 

Lewin,  47;  Thomas's,  2  Leach,  ()3";  (2)  See  I'earshire's  case,  1  Leach, 
Bennel's,  2  Leach,  5.53;  Telicoie's,  2  St.  202;  Harris's  case,  1  .Mo.  Cr.  Ca.  33S; 
Ca.  48  4.  It  seeins,  that  according  to  the  Rex  v.  'I'hornton,  \Varw.  8pr.  Ass. 
more  recent  practice,  it  is  usual,  where  the  1817,  by  llolroyd,  J.  'J'hat  parol  evi- 
examination  has  not  been  signed  by  the  donee  is  admissible  to  add  to  the  exami- 
prisoner,  not  to  receive  it  in  evidence,  but  nation  of  a  prisoner.  Rex  v.  Harris,  1 
to  allow  it  to  be  used  for  the  purpose  of  re-  Mo.  Cr.  Ca.  338.  Interlocutory  remark 
freshing  memory,  Pressley's  case,  G  C  St  of  prisoner.  Rex  v.  Spilsbury,  7  V.  9,- 
P.  183.  Where  the  prisoner  has  merely  P.  187.  Where  an  examination  pur- 
put  his  mark, it  must  be  proved  that  the  ex-  ported  to  have  been  taken  on  oath,  pa- 
aminatiiin  was  correctly  read  over  to  him.  rol  evidence  was  not  allowed  to  be  giv- 
The  practical  ell'ect  of  the  examination  en  that,  in  point  of  fact,  it  was  not  lak- 
in  either  case  is  very  much  tin;  same.  In  en  on  oath.  Rex  r.  Rivers,  7  C.  &.  P. 
Farrant's  case,  6  C.  iV  !'•  •*'-.  where  177.  It  did  not  appear  that  the  magis- 
no  charge  of  felony  was  specilied,  and  trate  waa  called  to  disprove  his  own  mis- 
it  was    not    stated    that    the    magistrates  representation. 

who  signed  the  examination  were  acting         (1)   Flemming's  case,  2  Leach,    834, 

as  magistrates,  the   examination  was    re-  prosecution  for  rape, 
ected  as  a  judicial   document,    but    was         (2)  Pearson's  case,  Lewin,  97. 
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sioners of 
eicise. 


ositions  of  those  whom  he  thinks  proper  to  bind  over  as  wit- 
nesses, (3) 

A  magistrate  is  not  bound  to  return  all  that  is  stated  by  the 
witnesses  on  a  charge  of  felony,  but  only  so  much  of  it  as  is 
material  to  the  case.  But  it  is  incumbent  on  magistrates  to 
be  very  careful  in  exercising  any  discretion  upon  this  subject, 
as  circumstances,  apparently  minute  and  irrelevant,  may  fre- 
quently, in  the  progress  of  a  trial,  become  highly  important, 
especially  as  regards  the  contradiction  of  a  witness's  testimo- 
ny.  (4) 

Lord  Holt  in  Breedon  v.  Gill,  (5)  was  of  opinion  that  de- 
positions before  commissioners  of  excise,  (who,  by  statute  12 
Car.  2,  c.  24,  have  power  to  administer  oaths  on  inquiry  into 
[  *568  1  *forfeitlu'e,)  taken  in  the  presence  of  the  other  party,  and 
signed  by  the  witness,  would  be  admissible  on  an  appeal  from 
the  sentence  of  the  commissioners,  in  case  the  witness  should 
be  dead  at  the  time  of  hearing  the  appeal. 

Depositions  may  be  taken  under  the  authority  of  several 
acts  of  parliament,  enacted  principally  with  a  view  of  provi- 
ding against  the  deficiences  of  evidence  in  civil  suits,  where 
the  witnesses  are  abroad,  or  about  to  leave  the  kingdom,  or 
are  infirm  and  unable  to  attend  at  a  trial.  (1)  Depositions 
are  also  frequently  taken  by  consent  in  civil  suits,  and  occa- 
sionally upon  prosecutions  for  misdemeanors.  (2) 

Secondly,  with  regard  to  the  character  of  depositions  as  af- 
fecting particular  individuals. 

It  is  a  general  rule,  that  evidence  which  a  witness  has  giv- 
en on  a  trial,  between  parties  upon  the  same  subject  matter  is 
admissible  between  the  same  parties  on  a  subsequent  trial,  if 
the  witness  has  died  in  the  interim.  (3)  {a)     But  it  is  in  gen- 


Depositions 

under  stat- 
utes. 


Depositions 

affeeting 

parties. 


(3)  Rex  V.  Fuller,  7  C.  ^  P.  269. 

(4)  Rex  r.  Coveney,  7  C.  &  P.  667, 
Rex  r.  Thomas,  7  C.  S,-  P.  817, 

(5)  1  Ld.  Raytn.  219. 

(1)  See  Stat.  1  Will.  4,  c.  22.  Duck- 
et r.  Williams,  1  Cr.  Sf  J.  510,  witness 
residing  out  of  jurisdiction.  Pond  i'. 
Dimes,  3  M,  <^  Scott,  161,  as  to  deposi- 
tions taken  in  eonsequence  of  illness,  see 
Abraham  v.  Newton,  S  Bing.  274.  The 
statute  does  not  apply  to  indictments, 
Rex  V.  Briscoe,  1  Dow  P.  C.  520.  See 
also   statutes     13  Gbo.    3,  c.  63  ;    42 


Geo.  3.  c.  85. 

(2)  Rex  V.  Jlorphew,  2  M.  &  S.  602, 
information  for  a  misdemeanor,  for  ille- 
gally transacting  the  sale  of  military  com- 
missions. Anon.  2  Chit.  199,  prosecu- 
tion for  perjury. 

(3)  Rex  V.  .lolifTe,  4  T.  R.  290. 
Shult  r.  Bovingdon,  5  Esp.  56.  Mayor 
of  Doncaster  r.  Day,  3  Taunt.  262. — 
Pyke  V.  Crouch,  1  Ld.  Raym.  750  (5th 
resolution),  vide  supra,  p.  353,  where 
this  subject  i?  treated  of  as  regards  parol 
testimony  delivered  on  a  former  trial. 


[a]  And  so  if  living,  but  out  of  the  state.  5  S.  &  K.  162. 

Deposition  brfore  maa;istrate.  It  was  proved  by  the  magistrate's  clerk 
that  the  deposition  of  a  prosecutor  was  taken  before  the  magistrate,  in  the 
presence  of  the  prisoner,  who  had  a  full  opportunity  of  cross-e.xamina- 
tion.  It  was  taken  on  the  same  sheet  of  paper  as  that  of  other  witnesses, 
.and  at  the  end  of  the  last  deposition  were  the  words  "  sworn  before  me," 
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eral,  essential,  that  the  party  to  be  affected  by  the  evidence  of 
depositions,  or  some  person  in  privity    with  him,  should  have 
had  an  opportunity  of  cross-examining  the  witnesses,  with  re- 
ference to  the  same  subject  matter.  (4) 
*It  is  an  established  rule,  that  dei)ositions  made  before  ma"-  Absence  of 

1  •  1   •    1        1  1  1         ■  I         prisoner. 

istrates,  upon  charges  ni  which  they  have  authority  to  take  r  *569  1 
them,  are  not  receivable  in  evidence,  if  it  appear  that  they 
were  taken  in  the  absence  of  the  prisoner.  Where  a  magis- 
trate, at  the  recpiest  of  overseers,  visited  a  person  who  had  re- 
ceived a  mortal  wound,  and,  in  the  absence  of  the  prisoner, 
took  her  examination  upon  oath,  and  reduced  it  into  writing, 
it  was  held  by  Eyre,  Ch.  B.,  that  such  an  examination  was 
not  admissible  as  a  deposition,  inasmuch  as  the  prisoner  had 
no  opportunity  of  contradicting  the  facts  it  contained.  (1)  In 
the  case  of  Rev  v.  Forbes,  (2)  a  constable,  who  produced  a 
deposition,  stated  that  the  prisoner  was  not  present  during  the 
time  that  apart  of  the  deposition,  (standing  before  that  which 
Avas  distinguished  by  across,)  was  being  taken  down;  but 
that  he  was  afterwards  introduced,  and  was  present  during 
the  time  when  the  remaining  part  of  the  deposition  was  taken 
down,  and  the  whole  was  then  read  over  to  him :  Chambre, 
J.,  refused  to  receive  that  part  of  the  deposition  which  stood 
before  the  mark. 

But  a  deposition  was  held   to  be  admissible,   though  the  ^^''"'^ss  re- 

,,    .  ,  ,    .  .    .  ,       .  ,  .  sworn. 

greater  part  ol  it  was  reduced  into  writing  during  the  prison- 
er's absence  ;  it  appearing,  that  the  witness  was  afterwards  re- 
sworn in  the  prisoner's  presence,  and  that  the  deposition  was 


(4)  "  The  rule  of  the  common  law 
is,  that  no  evidence  shall  be  admitted, 
but  what  is,  or  niiglit  be,  under  the 
examination  of  both  parties  ;  and  it  is 
agreeable  also  to  common  sense,  that 
what  is  imperfect,  and,  if  I  may  so  say, 
but  hulf  an  examination,  shall  not  be  used 
in  the  sanie  w;iy  as  if  it  were  complete." 
By  Lord  Llletiborough,  in  Carenove  v. 
Vaughan,  I  M.  <^  S.  6.  Per  De  Grey, 
Ch.  .1.,  Dulchess  of  Kingston's  case,  20 
Howell,  53S.  I'er  Ilullock,  15.,  Attor- 
ney General  v.  Davison,  M'Cl.  4*  V. 
16!);  Ilardr.  215,  172;  2  Jones,  1G4; 
^Vil«.  211,  215;  Mob.  155;  2  Roll.  Ab. 
679;  1  Vern.  11:5;  H.  i\.  P.  242,  De- 
positions taken  before  Commissioners  of 
l^ankrupts,  being  ej  parte,  were  not  ev- 
idence before  the  statutes,  5  G.  2,  c.  30, 
s.  41  ;  49  G  3,  c  121,9.  10;  6  G.  4, 
c.  16;  B.  N.  P.  242;  1    Lev.    ISO;  Ld. 


Raym.  220;  2  Jones,  53.  Janson  v. 
Wilson,     Doug.     244.  Bowles,      v. 

Langworthy,  1  T.  II.  366;  2  Koll.  Ab. 
679;  B.  \.  P.  242.  Ex  parte  depo- 
sitions taken  before  Barrack  Commis- 
sioners, under  47  (t.  3,  c.  1,  held  inad- 
missible, in  Alty.  General  v.  Davison,  1 
M.  ^  Y.  160.  Ex  parte  depositions 
before  Commissioners  of  Inquiry  not  al- 
lowed as  evidence  to  expunge  a  creditor's 
proof,  ex  parte  Coles,  Buck.  242; 
Cook's  15.  L.  552,  Sili  ed.  Ex  parte 
Campbell,  2  IMoore,   51. 

(1)  Woodcock's  case,  1  I.eacli,  500. 
On  the  authority  of  which  decision, 
Douglas's  CMse,  2  Leach,  561,  was  de- 
termined. The  examination  was  admit- 
ted as  a  dying  derlaration,  piV/e  supra^ 
Callaghairs  case,  .M'.N'ully,   3S5. 

(2;   Holt's  C,  59S. 


and  the  magistrate's  sijjnatu re.     Tlie  prosecutor  had  died  before  the  trial : 
Held,  that  the  deposition  was  receivable  in  evidence.     Re.v  r.  Osborne,  8    ^ 
C.  (SiP.  113. 
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prisoner. 
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then  read  over,  and  stated  by  the  witness  to  be  correct,  and 
that  the  prisoner  was  then  asked,  if  he  liad  any  questions  to 
put.  (3) 

*With  respect  to  the  admissibility  of  depositions,  taken  be- 
fore a  Coroner  in  the  absence  of  a  prisoner,  the  authorities  ap- 

f  *570  1  pear  to  be  in  favour  of  such  evidence  being  admitted  ;  they  are. 
however,  not  very  satisfactory.  (1)  It  may  be  thought  that 
the  hearsay  evidence  of  persons  who  have  not  been  subject  to 
cross-examination,  may,  in  the  generahty  of  instances,  be 
more  calculated  to  mislead  juries  than  to  guide  them  to  the 
truth.  But,  on  the  other  hand,  the  presence  of  the  public, 
may  be  considered  as  a  considerable  check  upon  witnesses  in 
the  absence  of  cross-examination.  As  far  as  the  judicial  na- 
ture of  the  inquiry  is  important,  it  appears  to  be  as  regular  for 
the  Coroner  to  take  the  depositions  in  the  absence  of  the  pris- 
oner, as  it  is  for  a  Justice  to  take  the   evidence   in  his  pres- 

[  *571  ]  ence.  (2)     But  *althoughan  inquiry  by  the  Coroner  in  the  ab- 


(3)  Rex  V.  Smith,  R.  Sf  R.  Cr.  Ca. 
3.S9;  2  Stark.  Ca.  -08.  It  was  objec- 
ted, that  tlie  prisoner  had  not  the  oppor- 
tunity of  seeing  the  manner  in  which  the 
whole  evidence  was  delivered.  And  the 
language  of  Chambre,  J.,  in  Rex  v. 
Forbes,  bupra,  countenances  this  objec- 
tion. Indeed,  it  is  difficult  to  reconcile 
the  two  decisions.  It  may  be  thought, 
that  the  observation  of  the  demeanor  of 
the  witness  must  be  less  important  to  a 
prisoner  than  to  a  Judge  or  jury;  for  he 
does  not  require  such  means  of  ascertain- 
ing, whether  the  witness  is  speaking 
truth  or  falsehood. 

(1)  B.  N.  P.  242.  It  is  to  be  observ- 
ed, that  in  this  book,  though  it  is  of 
considerable  authority,  numerous  princi- 
ples, particularly  upon  the  subject  of  ev- 
dence,  are  laid  down,  which  are  cleaiiy 
not  law  at  the  present  day.  Judge  Dul- 
ler slates,  as  the  reason  for  not  admitting 
the  evidence,  that  •'  the  coroner  is  ap- 
pointed on  behalf  of  the  public;"  a  rea- 
son which  applies  equally  to  justices.  In 
Rex  V.  Eriswell,  3  T.  R.  713,  it  seems 
that  several  of  the  observations  of  Lord 
Kenyon  and  Mr.  Justice  Duller,  in  favour 
of  admitting  depositions  taken  in  the  ab- 
sence of  a  prisoner,  were  intended  by 
them  to  apply  equally  to  those  taken  be- 
fore justices  as  those  taken  before  coro- 
ners. In  Rex  V.  Eriswell,  Lord  Kenyon 
refers  to  the  reason  given  for  the  decis- 
ion, in  Paine's  case,  as  reported,  5  Mod. 
163,  that  the  defendant  had  lost  the  ben- 
efit of  a  cross-examination;  and  he  calls 
it  a  weighty  reason.  In  Harrison's  case, 
a  deposition  was  admitted,  which  ap- 
pears to  have  been  taken  in  the  absence 
of  the  prisoner.    Two  depositions  were 


read  in  this  case,  and  it  would  seem,  that 
it  may  be  inferred  from  them,  that  the 
prisoner  was  not  present  when  the  first 
was  taken,  12  St.  Tr.  853.  The  prison- 
er was  not  defended  by  counsel.  In  the 
case  of  Rex  v.  Purefoy,  a  deposition  tak- 
en in  the  absence  of  the  prisoner  was 
admitted,  after  an  objection  taken  by 
the  prisoner's  counsel.  Before  Hotham, 
B.,  ^laidstone  Sum.  A.es.  Peake's  Ev. 
68,  n.  cases  cited  by  Duller,  J.,  in  Rex 
?•.  Eriswell,  and  his  work  on  the  law  of 
JVisi  Prius,  do  not  appear  to  be  strictly 
applicable,  viz.  Bromvvich's  case,  1  Lev. 
180.  Thatcher  v.  Waller,  T.  Jones, 
53,  and  Kelyng,  55;  and  he  cites  Rad- 
burne's  case  as  an  authority,  that  depo- 
sitions upon  criminal  charges  are  evi- 
dence, though  the  prisoner  were  absent. 
But  it  appears  from  the  report  of  Rad- 
burne's  case,  in  Leach,  that  the  prisoner 
was  present,  1  Leach,  459,  It  may  be 
observed,  that  the  early  authorities  in 
Crown  law,  which  bear  against  the  pris- 
oner, especially  where  the  points  have 
been  decided,  in  political  trials,  ought  to 
be  regarded  with  much  suspicion. 

(2)  Dy  the  statute  of  Philip  and  Ma- 
ry, the  justices  are  required  to  take  the 
examination  of  the  prisoner,  and  the 
information  of  those  that  bring  him; 
but  the  injunction  upon  the  coroner,  is 
to  put  in  writing  the  evidence  given 
to  the  jury  before  him.  And  although 
the  inference  from  the  different  wording 
of  these  repealed  enactments  may  not  be 
very  cogent,  yet  it  is  to  be  observed, 
that,  as  the  coroner's  inquisition  must  be 
super  visum  corporis,  it  commonly  hap- 
pens that  the  person  who  did  the  act  is 
unknown,  or  if  known,  that  he  contrives 
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sence  of  the  prisoner  be  a  judicial  proceeding,  and  required  by 
the  duty  of  his  office,  yet  there  seems  no  satisfactory  reason, 
why  it  should  not  be  confined  to  it's  proper  objects,  or  why 
the  depositions  should  be  received  under  circumstances  which 
render  every  other  kind  of  depositions  taken  judicially  inad- 
missible, except  by  express  statutory  provision. 

A.  being  seised  of  two  closes,  which  he  claimed  as  heir  at  ^)-'^."' "'^ 
law,  conveyed  one  to  B.,  and  both  A.  and  B.  were  afterwards 
ousted  by  (J.;  they  afterwards  brought  actions  of  ejectment 
against  him  for  the  premises  respectively,  which  they  recover- 
ed. B.  was  again  dispossessed  by  C,  and  again  brought  eject- 
ment against  him,  claiming  the  same  premises  as  in  the  form- 
er action,  and  by  the  same  title.  On  the  trial  B.  offered  to 
prove  the  deposition  made  by  a  witness  since  deceased,  upon 
the  trial  of  the  former  ejectment  between  A.  and  C;  it  was 
held,  that  the  evidence  was  inadmissible.(l)  It  appears  to 
have  been  held,  on  an  issue  from  Chancery  between  A.  and 
B.,  that  depositions  produced  by  B.  in  Chancery,  in  a  suit  of 
C.  against  B.,  were  inadmissible  ;  but  the  principle  of  this  de- 
cision may,  perhaps,  be  questioned. (2) 

Depositions  of  deceased  witnesses,  taken  before  commis- 
sioners of  bankrupt  on  the  opening  of  a  commission,  and  sub- 
sequently enrolled  by  the  assignees  afterwards  appointed,  have 
been  held  not  to  be  admissible  evidence  in  an  action  brought 
by  the  *bankrupt  against  the  assignees  acting  under  the  com-  [  *572  ] 
mission.  It  was  observed,  that  the  assignees  had  no  opportu- 
nity to  cross-examine  the  witnesses  at  a  meeting  which  is 
strictly  private,  and  that  the  witnesses  are  supposed  to  be  pro- 
duced by  the  petitioning  creditor,  who  has  often  an  interest 
adverse  to  that  of  the  assignees.(l) 

Although  it  has  been  seen  that  verdicts  are  not  admissible  Mutuality 
as  evidence  of  a  res  judicata,  unless  there  be  a  complete  mu-  °  ^ 
tuality  of  parties,  for  the  reason,  principally,  that  other  evi- 
dence might  have  been  admissible,  if  the  parties  had  been  in 
any  way  changed,  yet  this  reason  does  not  apply  to  the  depo- 
sition of  a  witness  against  a  person  who  had  full  power  of 

to  avoid  npprehension  berore  the  inquisi-         (2)  Atkins  «.  TTumphreys,  1  M.  Sf  Ro. 

tion  is    held.     It  seems  expedient,  thai  it  623,  Chief  .lusiice    'I'indul    said,   "  that 

nhould    he    a    principal  object,  with  such  he  was  inclined    tn  think    that  he  could 

preliminary  inquiiien,  to  collect  evidence,  not  receive  the  evidence,    on  the  groniid 

(1)   Doe  d.  Foster  r.  Karl  of  Derby,  1  of  want  of  reciprocity,  and  rejected  it." 

Ad.  ^    K.  790.      It   was  said,   that   the  The  question  appeared  to  be  the  sanje  ia 

Earl  of  Bath  v.    Halhersea,    5    Mod.   9,  the  two  suits,  and  it  may  be   questioned, 

was  not  reported  clearly    enough    to    be  whellier  the    doctrine  of  reciprocity   was 

ncted  on.     It  was  also  ol>serve<l,  that  al-  .Tpplicahle  to  this    case,  which  rslnted  to 

though  it  had  been  laid  down,  that  a  vcr-  tiie  admissibility  of  a  depotsilion,  and  not 

diet  was  evidence,  where  it  was  for    one  of  a  verdict.     The  party  iiad  not  only  a 

under  whom  any  of  the   present    parties  power  of  cross-examining,    but    actuutljr 

claim,  that  must  mean    a  claim    acquired  used  the  deposition, 
through  guch  party  subsequently  to  the         (1)  Chambers  o.  Bernasconi,  1  Cr.  M. 

verdict.  &  R.  352. 
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cross-examination.  In  tho  case  of  Wright  v.  Doe  d.  Tath- 
am,  (2)  where,  in  a  suit  in  Chancery  an  issue  of  clevisavit  vel 
non  was  ordered,  in  which  the  defendants  in  Chancery  were 
plaintitfs,  and  the  phiintilf  in  Chancery  was  defendant,  respect- 
ing tlie  execution  of  a  will,  the  issue  was  found  in  the  affirm- 
ative :  at  the  trial  of  the  issue  one  of  the  three  attesting  wit- 
nesses to  ttie  will  swore  to  it's  execution:  the  plaintiff  in 
Chancery  afterwards  brought  an  action  of  ejectment  on  his 
own  demise,  as  heir  at  law  of  the  testator,  against  one  of  the 
defendants  as  devisee  under  the  will ;  it  was  held,  that  the 
evidence  of  the  witness  given  on  the  former  occasion  was, 
after  his  death,  admissible  at  the  second  trial.  It  was  noticed 
by  the  Court,  that  the  defendant  at  the  second  trial  was  on 
the  first  occasion  joined  with  other  plaintiffs,  and  that  the  de^ 
fendant  on  the  first  occasion,  was,  on  the  second,  only  lessor 
of  the  plaintiff.  But  it  was  said,  that  the  lessor  of  the  plain- 
tiff was  the  real  party  in  an  action  of  ejectment,  and  that  in 
the  former  action  the  present  lessor  of  the  plaintiff  had  pre- 
cisely the  same  power  of  objecting  to  the  competency  of  the 
witness,  the  same  right  of  cross-examination,  and  of  calling 
witnesses  to  discredit  or  contradict  his  testimony  on  both  occa- 
sions. (3) 
Same  mat-  *And  although  the  parties  are  the  same,  yet  if  the  same 
I  *573  1  ^'itters  were  not  in  issue  in  the  former  cause,  the  depositions 
are  not  evidence.  (1)  This  rule  holds,  at  least,  where  the 
depositions  are  not  offered  as  evidence  of  reputation ;  for  in 
that  case  the  very  circumstance,  that  the  same  matter  was  lit- 
igated, is  an  objection  to  the  evidence. 
Same  trans-  Where  the  previous  inquiry  concerned  the  sarhe  transaction 
with  that  under  investigation,  it  does  not  appear  to  be  essen- 
tial, that  the  object  of  it  should  have  been  identical.  This,  at 
least,  has  been  held  with  respect  to  depositions  before  magis- 
trates. Thus,  a  deposition  has  been  held  admissible  upon  a 
charge  of  murder,  although  it  was  taken  Uf)on  the  occasion  of 
the  prisoner  being  charged  before  the  magistrate  with  an  as- 
sault on  the  deceased,  and  a  robbery  of  the  manufactory  which 
he  was  employed  to  guard  ;  (2)  the  two  charges  in  fact  rela- 
ting to  the  same  transaction.     This  case  was  decided   princi- 

(2)  1  Ad.  &  E.  3.  ty  to  the  suit;  "  for  as  he  cannot  be  pre- 

(3)  It  perhaps  may  be  questioned,  judiced  by  the  deposition,  he  shall  never 
wiiether  he  could  have  called  all  the  receive  any  advantage  by  it."  The  true 
same  witnesses  for  the  purpose  of  contra-  question  however,  seems  to  be,  whether 
diction.  See  the  rule  laid  down  in  Vin.  there  is  a  probability  that  the  cross-exam- 
Ah.  Evidence,  A.  b.  31,  pi.  47,  "  depo-  inatioti  would, have  varied,  if  the  parties 
«tions  in  a  former  cause,  where  either  had  been  the  same  as  iii  the  subsequent 
plaintitf  or  defendant  were  parties,    may  suit. 

be  read  against  such    plaintiti"  or  defend-         (1)  AUibone  t).  the  Attorney   General, 

ant.*'     But  in   Rushworth  v.  Lady  Pern-  Vin.  Ah.  Ev.  A.  b.  31,  pi.  45. 
brok«.  Hardr.  472.     B.   N.  P.  239,  it  is         (2)   Rex  t).  Smith,  R.  &  R.,  C.  C.  340. 

said,  that  a  persoti  shall    not  lake  advan-  2  Stark.  C.  208. 
tage  of  a  deposition,  who  was  not  a  par- 


actioii. 
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pally  on  the  authority  of  R  ad  burners  case,  (3)  where  the  de- 
position of  a  deceased  person  was  read  in  evidence  upon  a  trial 
for  murdering  her.  Indeed,  if  it  were  necessary  that  the  charg- 
es sliould  be  identical,  it  would  exclude  the  depositions  of  the 
deceased  in  all  cases  of  homicide.  In  such  cases,  it  is,  per- 
liaps,  not  to  be  presumed,  that  the  witness's  deposition  would 
have  been  varied  by  the  cross-examination  of  the  prisoner,  if 
he  had  been  charged  before  the  magistrate  with  the  precise  of- 
fence for  which  he  was  afterwards  tried. 

Upon  the  ground  of  the  absence  of  an  opportunity  for  cross-  ^pp^rfum- 

-i  1  -.>  lyforcross- 

exammation,  it  has  been  held,  with  respect  to  Chancery  De-  examiua- 
positions,  that  if  a  witness,  after  being  examined  dc  bene  esse,  ''""' 
dies  before  the  defendant  puts  in  his  answer,  the  deposition 
cannot  *be  read  ;  for  the  opposite  party  would  not,  in  that  [  *574  ] 
case,  have  an  opportunity  of  cross-examination.  (I)  And  al- 
though an  answer  be  put  in,  yet  if  the  witness,  examined  de 
bene  esse,  die  before,  he  can  be  examined  again,  having  been 
sick  from  the  time  of  putting  in  his  answer  until  his  death, 
which  prevented  his  going  to  be  examined,  the  witness's  dep- 
osition will  not  be  admissible.  (2)  But  where,  upon  a  bill  to 
perpetuate  testimony,  ihe  defendant  stood  in  contempt,  and 
would  not  answer,  and  thereupon  the  plaintiff  had  a  commis- 
sion and  examined  witnesses  de  bene  esse,  and  the  defendant 
joined  in  the  commission,  and  cross-examined  some  of  the 
witnesses  produced  for  the  plaintiff,  and,  before  the  answer 
came  in,  the  witnesses  died,  their  depositions  were  held  re- 
ceivable upon  the  trial  of  an  ejectment. (3) 

Where  a  party  has  had  an  opportunity  of  cross-examining  a 
witness,  and  has  neglected  to  do  so,  the  case  is  the  same  in  ef- 
fect as  if  he  had  cross-examined.  For,  as  it  has  been  observ- 
ed by  Lord  EUenborough,  "otherwise  the  admissibility  of  the 
evidence  would  be  made  to  depend  upon  his  pleasure,  whether 
he  will  cross-examine  or  not ;  which  would  be  a  most  uncer- 
tain and  unjust  rule. "(4)     Upon  this  principle,  where  a  person 

(3)   1  Leach,  457.  Jones,  164.  B.  N.  P.  240.  Gilb.  Ev.  57. 

(1)   Duiton    i>.    Colt,    Sir   T.    Raym.         (2)   Brown's    case,     Ilardr.    313;  the 

335,  n       Foitt  V.  Guy,  cited  in    Ilowiud  case  of  Arundel  v.  Aiund«l,  Ch.    R.  90. 

V.  Treniaine,  1  Show.    363.     Fiercy  i'.  12  Vin.  Abr.  .\.  b.  31,    pi.    8,    whicli   i« 

.  2  Jones,   165.     B.   N.  P.  240. —  contrary,  does  not    appear  to  be  tenable. 

Vin.  Ab.  A.  b.  31,  pi.  12,  22,  "The  (3)  Howard  w.  Trt-rnaine,  1  Shower, 
rule  is,  that  depositions  are  not  allowed  363.  Gregory  J.,  expres.'xes  hiinsfll"  as 
to  be  read  before  answer  put  in,  or  bi^fore  deciding  (hi  the  ground  <>i  ibe  cro*)-pjs. 
the  parly  is  in  contctnpi,  unless  he  has  aniinalion.  Carlb.  265.  1  Snik.  278. 
had  an  opporluniiy  I'm- cross-examining. "  (4)  In  Carenove  ».  Vaiighun,  I  M.  A- 
By  I,e  liianc,  J.,  in  Carenove  y. Vaiiglian,  S.  6.  'I'lic  abstaining  fnun  eioss-exam- 
1  M.  4'  S.  S.  Willi  resp(!cl  to  the  prac-  iiiiiij^  ajl'ords  also  a  presumption  of  iha 
tice  of  Courts  of  T-quity,  in  allowing  acquiesci'iice  in  the  st.iiemeiit  of  the  wit- 
such  depositions  to  be  rend  in  certain  ca-  ncss.  .And  bills  to  pei[>uluale  Insiimnny 
«es,  Gilb.  Ev.  57,  5S.  2  Jones,  164. —  would  Ik;  altogether  frustrated,  if  the  ad- 
it is  said  'hat  an  order  in  Chancery,  re-  verse  party  refused  to  answer  till  all  tha 
(juiring  such  evidence  to  be  admitted,  witnesses  were  dead;  see  Howard  u. 
does  not  bind  the  eotnmon  law  courts.   2  Tremuine,  Curtii.  265. 
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filed  a  bill  in  Chancery  for   the   examination  of  a  witness  de 
bene  esse,  to  which  the  defendant  did  not  put  in  an  answer, 
[  *575  ]  *and  an  order  of  the  Court  of  Chancery  was  afterwards  ob- 
tained for  the  examination  of  the   witness,  and  notice  of  the 
order  and  interrogatories  which   it  was  intended   to  put,    was 
given  to  the  defendant,  and  an  order  for  the  publication  of  the 
evidence  was  afterwards  obtained,  it  was  held,  that  the  depo- 
sition was  admissible   evidence  upon  a  trial  at  nisi  prius.  (1) 
It  was  said  by  Chief  Baron  Gilbert,  that  if  the   adverse  party 
is  in  contempt,  then  tlie  depositions  of  the  witnesses  shall  be 
admitted,  for  then  it  is  the  fault  of  the  objector,    that   he   did 
not  cross-examine  the  witnesses,   since  he  would   not  join  in 
the  examination.  (2) 
Privity  not        Jn  cases  wliere  hearsay  evidence  is  admissible,  it  is  obvious 
required,      t^at  there  cau  be  uo  reasou  why    depositions,   regarding  mat- 
ters of  general  reputation,  should  have  been  taken,   in  suits  in 
which  the  party  to  be  affected  by  them,  or  any  one  whom  he 
represents,  were  concerned.  (3)     The   principal    questions  as 
to  the  admissibility  of  depositions  in  such  matters,  are.  wheth- 
[  *576  ]  er  they  *have  been  made  post  litem  motam,  and  whether  the 
character  of  the  parties,    whose    depositions  are  tendered,  is 
proved  to  have  been   such  as  is  purported  on  the  face  of  the 
depositions.     This  subject  has  been  considered  in  treating  of 
hearsay  evidence.     A  deposition   taken  in  a   cause  between 
other  parties  will  be   admitted  to  contradict  what  the  same 
witness  swears  at  a  trial.  (1) 
Exceptions       In  some  particular  cases  a  peculiar  effect  is  given  to  deposi- 
by  statute.    ^-Qj^g  by  Statute.     Thus,  under  the  Statute  of  Bankruptcy,  6 
G.  4,  c.  16,  s.  90  &  92,   depositions  in   bankruptcy   are  made 

(1)  Carenove  v.  Vaughan,  1  M.  &  missible  against  the  adverse  party  who  is 
S.  0.  The  witness  iuid  left  town  the  in  contempt,  and  see  dictum  in  Brown's 
next  day  after  his  examination  for  a  for-  case,  Hardr.  315.  12  Yin.  Abr.  109, 
eign  country;  but  it  was  said  by  the  pi.  23.  B.  N.  P.  240.  In  a  case, 
Court,  that  if  the  defendant  had  wished  where, upon  a  bill  to  perpetuate  testimony, 
to  cross-examine,  he  might  have  prayed  ihe  defendant  was  in  contempt  and  would 
time  of  the  Court  of  Chancery.  And  not  answer,  and  the  plaintitf  had  a  corn- 
Lord  Ellenborough  observed,  that  as  an  mission,  and  examined  witnesses  c?e  Jerae 
order  for  the  publication  of  the  deposi-  esse,  and  the  defendant  joined  in  the 
tions  had  afterwards  been  obtained,  commission,  and  cross-examined  some  of 
against  whicii  the  defendant  had  unsuc-  the  witnesses  produced  for  the  plaintiff, 
cessfully  attempted  to  shew  cause,  it  the  depositions  were  held  to  be  adrnissi- 
must  be  presumed  that  the  Judge,  before  ble  upon  a  trial  at  law;  but  it  does  not 
he  issued  the  order  for  publication,  must  clearly  appear,  what  weight  was  given  in 
have  been  satisfied  that  the  adverse  par-  the  case  to  the  circumstance  of  the  wit- 
ty had  all  the  liberty  to  cross-examine,  nesses  having  been  cross-examined. — 
which  the  practice  of  the  Court  requires.  Howard  v.  Treniaine,  Show.  363,  364. 
Depositions  of  witnesses  examined  with-  Carth.  2(55.     4  Mod.    147.    Saik.    278. 

out  service  of  the  order  for  liberty  to  do  12  Vin.  Ab.  110.     In  Hamond  v.  , 

.sso,  cannot  be  read;  Muivany   v.    Dillon,  1  Dick.  50,  the  deposition    of  a    witness 

1  Ball  &  Be.   413.  examined  after  publication  was   received 

(2)  Gilb.  Ev.  56,    62,   64.     4    Mod.  under  the  circumstances,    one   of  which 
146.     Com.    Dig.  Ev.  C.  4.     And  see  was  that  he  had  been  cross-examined, 
by  Le Blanc,  J.,in  Carenove  r.  Vaughan,         (3)  B.  N.  P.   260. 

1  M.  &.  S.  8,  that  depositions  are  ad-        (1)  Sparin  r.  Dan,  B.  N.  P.  240. 
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conclusive  in  certain  cases.  And  by  the  statute  2  &  3  W.  4, 
c.  114,  s.  7,  depositions  in  bankruptcy  are  made  evidence  in 
certain  cases,  where  the  witnesses  are  dead.  By  the  mutiny 
acts  the  ci' ^ar/e  examination  of  a  soldier  as  to  his  parochial 
settlement  is  made  evidence  in  the  cause  of  his  death  or  ab- 
sence from  the  kingdom.  By  the  statute  59  G.  3,  c.  12,  a 
similar  provision  is  made  in  regard  to  the  examinations  of 
prisoners  as  to  their  settlements.  The  decisions  with  regard 
to  these  statutes  are  not  here  minutely  adverted  to,  as  they 
are  not  grounded  on  the  general  rules  of  evidence,  but  relate 
to  the  construction  of  clauses  of  acts  of  parliament,  limited  in 
their  application  to  particular  subjects. 

Lastly,  several  questions  have  arisen  as  to  depositions  being  e^j"",^ ""^^ 
primary  or  secondary  evidence,  and  as  to  the  circumstances 
under  which,    upon  the  jirinciples  regarding    secondary  evi- 
dence, depositions  are  allowed  to  be  produced. 

A  deposition  taken  before  a  magistrate  upon  a  charge  of  fel-  ^^3^°" 
ony,  or,  as  it  should  seem,  since  the  stat.  of  7  G.  4,  c.  64,  up- 
on a  charge  of  misdemeanor,  may  be  given  in  evidence  upon 
the  trial  of  an  indictment,  if  it  be  prov^cd  to  the  satisfaction  of 
the  Court  that  the  informant  is  dead,  (2)  or  kept  away  by  the 
practices  of  the  prisoner.  (3)     There  appears  also  to  be  author-  Kept  away, 
ity  for  reading  *the  depositions  of  persons  who  are    unable  to  [  *577  ] 
attend  a  trial  on  account  of  sickness  or  other  cause,  (l)or  who  ^''^'^'e  10 

'   ^     '  travel. 

cannot  be  found  after  diligent  inquiry.  (2)  But  it  seems  that  Not  found, 
the  Courts  will  not  receive  the  evidence  of  depositions,  whilst 
there  remains  any  reasonable  probability  of  the  witness  being 
forth-coming  on  a  future  occasion,  in  which  case  the  proper 
course  is  to  move  the  Court  for  a  postponement  of  the  trial 
previous  to  the  jury  being  charged.  (3) 

(2)  1  Hale,   P.   C     305.     B.   N.   P.  sent,  proof  tii-it  every  nnJeavor  li.is  been 

242.     Thougli  the  deceased  were  an  ac-  made  to  Hnd  liiiii,  will  not  autlioiize  the 

complice;  VVeslbeer's   case,    1    Leach,  reading    of  his  exaniinalion,  l>ord    !\Ior- 

12.  ley's  case,  Kel.  55.     This    decision    ap- 

(3)  TIanson'a  case,  4  St.  Tr.    492. —  pears  to  have    been    thought,    by    Sej. 

Lord  Morley'a  case,  Kel.  55.     6  Howell,  Hawkins,   to    iiave    proceeded,    on    the 

St  'I'r.  776,  (examination  before  the  cor-  ground  tiiat  proper  search    had  not    been 

oner).      In  Thatcher  r.  Waller, 'T.  Jonos,  made;  Hawk.  P.  C.   b.  2,  c.    4(),  s.  17, 

.53,  a  distinction  was   considered  to   e.xist  LS.     And  Gilbert,  (^h.    15.,   states,    thai 

in  this  respect  between  depositions  before  the  examination  may  be  read,  because,  as 

Justices    and     those     before    a    coroner,  lie  supposes,  it   is    to    be    presumed    that 

which  does  not  appear  to  be  founded    on  the  witness  is  dead,    when  he  cannot    bo 

any  satisfactory  principle.  found    after   the   strictest   inquiry;  Gilb. 

(1)  In  l{ex  1).  Lriswell,  3  T.  R.  721,  Ev.   138. 

it  was  considered    that  for   this   purpose  (3)   Rex  c.  Savage,   5    C.   iS'    P.  143. 

a  person  being  insane,  w;is  equivalent   to  The    deponent     was    unable   to    attend 

liis  being  dead ;   1  Hale's  1'.  C.  305,    in-  the    assizes,    in    consequence    of    being 

ability  to  travel.  near  her  confinement.     On    the  authori- 

(2)  H.N.  I'.  2.39.  Hawk  P.C.  b.  2,0.  ties  from  Lord  Hale  and  Kelyng  being 
46,  a.  18,  that  the  witness  has  been  cited,  .Mr.  Justice  Pnttesoti  said,  that  the 
sought  for  and  cannot  be  found.  I:  has  point  had  been  doubted,  and  rejected  the 
lieen  held  with  regard  to  a  witness  exam-  evidence.  In  Rex  t'.  Hogg,  6  C  &  P. 
jned  before  a  coroner,   that  if  he    is   ab-  176,  the  deposition  of  an  old  woman  bed- 
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iiineis.  jj  j^j^g   j^g^j^  j^gj^l  ^Yi^^  ^  deposition  taken  in  Chancery  can- 

not,   without  a  special  order,  be  read  on  the  ground  that  the 
deponent  is  unable  to  attend  by  reason  of  sickness.  (4)  (a) 
Absence,  Depositions  taken  on  the  ground  of  a  witness  going  abroad 

[  578  J  #cannot  be  read,  if  the  witness  be  in  this  country  at  the  time 
of  the  trial.  Some  evidence  of  the  witness  having  actually 
gone  abroad  should  be  given,  (1)  Where,  however,  a  witness 
had  actually  sailed  from  this  country,  but  the  vessel  was  in 
port,  having  been  driven  back  by  contrary  winds,  it  was  held 
that  his  deposition  might  be  received.  (2)  (6) 


ridden  was  allowed  to  be  read,  on  the 
ground  of  there  being  no  liUelihood  of 
her  being  able  to  attend  at  another  assiz- 
es. See  Doe  «.  Evans,  3  C.  4-  P.  221, 
as  to  depositions  in  Chancery  of  a  wit- 
ness unable  to  attend  fronn  illness.  And 
the  Cises  tn/ra,  as  to  the  proof  of  instru- 
ments, where  the  attesting  witness  is  ill. 
(4)  Doe  r.  Evans,  3  C.  S,-  P.  221.— 
There  are  authorities  of  a  contrary  ten- 
dency. Luiterei  v.  Reynel,  1  Mod.  283. 
Kinsman  c.  Crooke,  2  Lord  Raym.  1166. 
1  Atk.  445;  Gilb.  Ev  54;  B.  N.  P.  239; 
1  Ves.  Sf  Bea.  22.  Jones  v.  Jones,  I 
Cox,  184.  As  to  reading  Chancery  de- 
positions, where  the  witness  is  kept 
away  by  contrivance,  B.  N.  P.  243; 
where  he  cannot  be  found,  Benson  v. 
Olive,  2  Str..920 ;  where  he  is  not  amena- 


ble to  process,  1  Atk.  445.  Lord  Af- 
tham,  V.  Lord  Anglesea,  Rep.  temp. 
Holt,  736.  It  will  be  observed,  that 
there  is  a  want  of  modern  decisions  in 
Courts  of  Common  Law  upon  these 
points. 

(1)  Proctor  t>.  Lainson,  7  <,C.  8f  P. 
629.  See  Anon.  1  Chit  89."  Ward  v. 
Wells,  1  Taunt.  461.  Fonsick  v.  Agar, 
6  Esp.  92.  Falconer  v.  Hanson,  1 
Campb.  171.  The  subject  of  this  para- 
graph, and  of  those  immediately  preced- 
ino,  derives  considerable  illustration  from 
the  authorities  respecting  the  dispensing 
with  the  attendance  of  subscribing  wit- 
nesses. 

(2)  Highfield  v.  Peake,  M.  &  M. 
110. 


(a)  Depositions  regularly  taken  upon  a  bill  and  answer  in  chan- 
cery, may  be  used  in  evidence  in  a  trial  at  law  between  the  same  parties, 
provided  it  be  proved  that  the  witnesses  are  dead,  or  by  reason  of  sickness 
are  unable  to  attend,  or  that  they  cannot  be  found,  or  are  absent  from  the 
country,  or  are  otherwise  not  amenable  to  the  process  uf  the  court;  Com. 
Digf.  tit.    Testmoigne,  C.  4,  Depositions ;  2  Leigh's  R.  474. 

(b)  See  2  Hall,  502;  ante  p.  561,' n. 

In  New  York,  the  statutes  for  perpetuating  testimony  declare,  L  That  it 
shall  be  taken  before  any  officer  authorized  to  perform  the  duties  of  a  justice 
of  the  supreme  court  at  chambers,  the  first  judge  of  any  county,  or  a  master 
in  chancery.  It  shall  betaken  within  the  county  where  the  witness  resides. 
2  R.  S.  298,  9.  Every  jud^e  of  a  county  court,  being  a  commissioner  in  the 
supreme  court,  is  a  supreme  court  commissioner,  and  may  perform  the  duties 
of  a  justice  of  the  supreme  court  at  chambers.  2  R.  S.  281,  s.  32.  Supreme 
Court  commissioners  are  local  officers,  and  are  confined,  in  the  execution  of 
their  duties,  to  the  district  or  county  for  which  they  are  appointed,  1  R.  S. 
lOL  s.  9,  10,  11.  See  also  Jackson  v.  Leek,  12  Wend.  109.  The  witness 
shall  not  be  compelled  to  go  out  of  the  county  where  he  resides,  but  if  found 
in  another  county,  the  officer  of  such  county  has  jurisdiction  to  administer 
an  oath.  id. 

Presumption  from  great  age  will  not  authorize  the  admission  of  a  deposi- 
tion taken  in  perpetuam ;  it  is  the  duty  of  the  party  to  prove  his  inability  to 
attend  court.    3  Wend.  180. 

The  deposition  of  a  woman  who  is  ensient  and  so  advanced  as  to  make  it 
improper  for  her  to  attend  in  person  to  give  evidence,  may  be  admitted.  16 
Wend.  601. 
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111  one  instance  depositions  are  not  used  for  the  purposes  of  ^''\"^^^y 

r  J  ,    ■       evidence. 

secondary  evidence,  and  tliat  is,  where  they  are  produced  in 
order  to  contradict  a  witness  examined  upon  a  trial.  In  crim- 
inal trials,  the  depositions  may  be  used  for  this  purpose,  eith- 
er on  the  part  of  the  prosecution  or  of  the  defence.  (3)  (a) 


Section  VIII. 
On  Inquisitions. 

The  last  species  of  judicial  writings,  upon  the  admissibility  fi"1,"'"na- 
and  effect  of  which  it  is  necessary  to  advert  with  any  particu-  ture  of. 
larity.  are  inquisitions.  These  contain  the  result  of  inquiries 
made  under  competent  public  authority,  concerning  matters 
in  which  the  public  are  concerned.  In  some  cases,  indeed, 
such  inquisitions  relate  to  private  affairs,  as,  for  example,  the 
particulars  of  the  estate  of  a  deceased  individual,  or  of  his  ped- 
igree ;  still,  if  the  inquiry  has  been  made  with  a  view  to  as- 
certain the  rights  of  the  crown  in  regard  to  such  private  mat- 
ters, the  inquisition  will  be  of  a  public  nature  for  the  purposes 
of  evidence. 

*It  has  been  before  observed,  (1)  that  there  is  an  exception  J'j'|"[^J',o„'''' 
to  the  rule  which  excludes  hearsay  evidence,  where  particu-  [  *579  ] 
lar  facts  have  been  inquired  into  or  stated  by  public  authority. 
Whether  such  an  inquiry  be  founded  upon  oath,  or  not  upon 
oath,  the  principle,  upon  which  the  evidence  is  admitted,  ap- 
pears to  be  the  same.  The  evidence  may  be  liable  to  objec- 
tion, as  being  of  hearsay  character,  or  matter  of  opinion  ;  and 
it  has  not  the  advantage  of  having  been  sifted  by  the  party 
who  is  to  be  affected  by  it.  Nevertheless  it  is  distinguished 
from  other  hearsay  evidence,  by  having  peculiar  guarantees 
for  it's  accuracy  and  fidelity.  And  it  may  be  observed,  that, 
in  practice,  it  is  chiefly  applicable  to  subjects  beyond  the  reach 
of  human  memory. 

(3)  Olroyd'a    case,  R.    &  R.    8S,  on  and  see  flie  rulo  Inid  down  by  the  Judg- 

the    part    of  the    prosecution.     Lninbe's  es  as  to  the  production  of  deposiiions  on 

case,  2  Leach,   588.     StafTord's    case,  3  the  pMrt  of  a  prisoner,    since  the  net  giv- 

St.  Tr.  131.     Hawk.   P.  C.  b.  2,  c.  46,  ing  prisoners  full  defence  by  counsel. 
8.  22.     Bodle's  case,  6   C.   4"   P.    186,         (1)  Supra,  p.  352. 

The  fleposition  taken  out  of  the  state  by  dedimus,  may  be  read,  allhough 
the  witness  be  within  the  jurisdiction  of  tlic  court.   14  id.  fi2. 

Depositions  of  witnesses  residing  in  another  state  provinjj  the  sicfnatures 
of  the  maker  of  the  deed  and  the  stibscribinjj  witnesses,  were  admitted  to 
prove  the  deed  ;  the  latter  havinfj  been  absent  from  the  country  when  the 
depositions  wore  taken.  7  N.  II.  47."k 

[a]  If  the  magistrate  is  introduced  to  contradict  what  a  deponent  has  tes- 
tified, defendant  may  then  produce  the  deposition  to  support  the  witness.  15 
Wond.  4ia  See  also  12  id.  78;  4  Pick.  430;  8  Greenl.  55. 
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Wliollior 
Judic'iul. 


Domesday 
l»iii)k,  na- 
ture of. 


U:ps  of. 

[  *580  ] 


Tho  iiKiuisitioiis  here  treated  of  are,  in  general,  clearly  of  a 
judicial  character,  and  are  in  many  instances  the  conclusions 
of  jiui(!S  upon  their  oaths,  or  the  conclusions  drawn  by  com- 
missioners from  evidence  taken  upon  oath.  For  the  sake  of 
uniformity,  other  j)ul)lic  inquiries,  not  so  clearly  of  a  judicial 
character,  are  treated  of  in  the  present  section.  The  princi- 
l)le  of  their  admissibility  appears  to  be  the  same. 

The  most  ancient  inquisition  among  the  records  of  the  coun- 
try is  that  of  Domesday-book.  It  contains  a  general  survey 
of  all  the  counties  in  England,  excepting  the  four  northern, 
and  was  compiled  soon  after  the  Conquest,  for  the  purpose  of 
ascertaining  the  ancient  demesne  lands,  which  were  the  so- 
cage tenures,  first  in  the  hands  of  Edward  the  Confessor,  and 
afterwards  of  William  the  Conqueror  ;  it  has  been  said  to  have 
been  made  with  a  view  to  the  establishment  of  tenures.  The 
inquiry  was  made  upon  oath  before  the  king's  Justices  appoint- 
ed to  conduct  it. (2) 

*Domesday-book  is  the  ultimate  criterion  for  determining, 
what  lands  are  ancient  demesne  of  the  crown  ;  a  question  of 
practical  importance  in  the  present  day,  especially  in  regard 
to  the  validity  of  fines,  which  have  been  levied  of  those 
lands.  (1)  Owing  to  the  changes  of  names  since  the  time 
when  Domesday-book  was  compiled,  such  an  inquiry  is  often 
attended  with  much  difficulty.(2)  This  inquisition  is  also 
occasionally  of  importance  in  determining  the  parcels  of  man- 
ors; (3)  the  pedigrees  of  families;  (4)  the  sites  of  ancient 
mills  ;  (5)  the  abbey  lands  belonging  to  religious    houses,  and 


(2)  First  Report  of  the  House  of  Com- 
mons on  Public  Records,  Apo.  Sir  H  El- 
lis's prefane  to  Domesday-ljook  furnishes 
a  most  interesting  guide  to  it's  contents 
and  their  legal  use.  See  also  Spelman's 
Gloss,  vnce  Domesday;  Reeve's  History 
of  English  Law,  vol.  1,  p.  219;  Kel- 
ham's  Domesday;  Grinaldi's  Origines 
Genealogicac.  Connected  with  Domes- 
day-book, are  four  record?  called  the  Ex- 
on  Domesday,  the  Inquisitio  Eiiensis,  the 
Winton  Domesday,  and  the  Bolden- 
book.  See  Cooper  on  the  Public  Re- 
cords, Ch.    7. 

(1)  Hob.  1S8.  Gilb.  Ev.  69,  76. 
The  trial  is  said  to  be  by  the  inspection 
of  Doiriesday.  But  it  is  usual  to  produce 
an  examined  copy  from  Dome.>day  in 
evidence,  except  in  proceedings  before 
the  House  of  Lords,  where  originals  are 
required,  if  they  be  in  England. 

(2)  In  a  trinl  before  Holroyd,  J.,  upon 
the  point,  whether  the  Manor  of  great 
Bowden,  in  Leicestershire,  was  ancient 
demense,  it  was  successfully  identified, 
by  means  of  old  deeds,   with  a  manor 


called  in  Domesday  Bugedine,  and  which 
was  in  a  dirterent  hundred.  See  Sir  H. 
Ellis's  preface,  as  to  changes  in  the  coun- 
ties and  in  the  hundreds  of  Domesday. 

(3)  III  Alcock  V.  Cook,  tried  before 
Tindal,  C.  J.,  in  London,  the  question 
depended  on  the  point,  whether  Sutton, 
in  Lincolnshire,  was  part  of  the  manor 
of  Greetham,  Domesday-book  was  pro- 
duced, and  the  effect  of  the  evidence 
turned  on  what,  according  to  the  cor- 
rect mode  of  reading  Domesday,  was 
parcel  of  manor  of  Greetham  and  wheth- 
er the  effect  of  a  red  line,  made  through 
the  word  Hythe  Wapentake,  denoted 
an  error,  or  was  for  the  purpose  of  draw- 
ing attention. 

(4)  See  Grinaldi  on  the  Genealogical 
Uses  of  Domesday,  Origines,  p.  6. 

(5)  As  to  the  exemption  of  ancient 
mills  from  tilhes,  see  stat.  9  Edw.  2,  c. 
5.  2  Inst.  62 L  Sir  H.  Ellis's  preface 
as  to  the  iMills  of  Domesday.  As  to  the 
Churches  of  Domesday,  see  Seldon  on 
Tithes,  ch.  6,  p.  72.  Second  report  on 
Public  Records  App.  sec,   7,  p.  456. 
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a  variety  of  other  circumstances  incident  to  the  proof  of  imme- 
morial rights  and  obligations.  (6) 

Inquisitions  vost   mortem  form  an    extensive  and  valuable  i"q"isiiions 
source  of  evidence  of  the  early  pedigree  of  all  the  great  ancient  <f/n,  naiuie 
families  in  the  kingdom.     They  also  furnish  a  variety  of  par-  "'^• 
ticulars,  frequently  material  in  the  proof  of  immemorial  rights 
and   of  titles  to   estates.     These  inquisitions  appear  to  have 
been  first  taken  by   the  Justices  in  Eyre,  but  the  duty  of  ta- 
king them  was  afterwards    transferred  to  the  escheators.     By 
the  statute  1  Hen.  8,  c.  8,  it  is  enacted,  that  they  are  to  be  ta- 
ken on  the  oaths  of  twelve  men,  and  in  open  places.     They 
*afterwards  fell   within  the  jurisdiction  of  the  Court  of  Wards  [  *5S1  J 
and  Liveries,  which  was  erected  in  the   32d  &  33d   years  of 
Henry  8.     This  Court  was  abolished,  together  with  the  mili- 
tary tenures  to  which  it  owed  it's  origin,  soon  after  the  Resto- 
ration ;  at  which  time  the  practice  of  taking   inquisitions  post 
mortem  ceased.    It  seems  that  they  were  taken  only  upon  the 
deaths  of  tenants  in  cajntc.  ( 1 ) 

In  treating  of  the  exception  to  hearsay  evidence,  which  has 
been  established  in  matters  of  pedigree,  particular  mention 
has  not  been  made  of  inquisitions  post  mortem,  because  their 
admissibility  and  effect  does  not  depend  on  their  relation  to 
questions  of  pedigree.  But  such  is  the  use  of  them  in  proving 
ancient  pedigrees,  it  has  been  observed,  that  it  is  easier  to  es- 
tablish a  pedigree  for  five  hundred  years  before  the  time  of 
Charles  2,  than  for  one  hundred  years  since  his  reign.  (2) 

Where  there  appears  to  have   been  any  irregularity  in   the  f"pgu'ar 
proceedings,  the  evidence  of  inquisitions  post  inortcm  will  be 

(6)  Extracts  were    read   from  Domes-  inquisitions  post  mortem.     The  inquisi- 

day  in  Kovve  v    Burton,  8  15.  Sf  C.  73S,  tioiis  hetween  tlie  reign  of  Henry,  3,  and 

and  on  various  other  recent  occasions.  that  of  Car.  1,  are  preseived  in  the  Tow- 

(I)  2  HI.  Com.  ()S.  St.  29  Ed.  1,  de  er  and  the  Roll's  Chapel;  those  in  the 
esclieatorihus.  '1  he  statute  1  Henry  8,  chapel  begin  with  the  1st  of  H.  8,  and 
passed  in  consequence  of  the  accusa-  are  continued  down  to  the  2()th  Car.  1. 
lions  against  Enipson  and  L'udley.  See  There  is  a  series  of  transcripts  kept  in  the 
their  eloquent  delence  in  Lord  Herbert's  Ivitig's  Kenienibrancer's  Olfice,  friiui 
History.  'J'he  statutes  14  Edw.  3,  st.  1,  Edw.  1,  to  Car.  I,  and  other  series  in 
c.  13,  and  18  Henry  6,  ch.  7,  relate  to  the  CiiaplL-r  Hou<e  at  Westminister, 
Escheators  :  Slat.  32  Henry  8,  c.  46,  from  the  erection  of  the  Court  of  W  ards, 
and  33  Hen.  8,  c.  22,  to  wards  and  liv-  32  Henry  8,  to  the  aboliiion  of  that 
eries:  Slat.  12  Car.  2,  c.  24,  to  the  abo-  Court  at  the  Kestoraiion.  Transcripts  <if 
lilion  of  feudal  tenures.  See  Catalog.  Inquisitions  are  admissible  when  (he 
Harl.  MSS.  vol.  2,  p.  457,  us  to  five  originals  are  (kfaccd  or  destroyed,  Di.xon 
ditferent  sorts  of  inquisitions,  -post  tnur-  v.  .\tkifis,  ,'\pp.  first  Report  of  Record 
tern.  Of  llie  nature  and  obji.'ci  of  t.'iese  Commission,  lit.  "  Truiisrripti*  of  lii- 
inquisitions  ihe  best  account  is  given  by  quisitiotis."  As  in(iui>iliiins  po.<it  mor- 
Thomas  .Xslle,  Esq.,  Kee;ier  of  the  Re-  tun  relate  to  tenures  in  capile,  liie  no- 
cords  in  the  Tower,  printed  in  the  Ap-  mina  vUlurutii,  tern.  Edw.  2,  sujiplies 
pendix  to  the  tirst  report  of  the  record  the  best  evidence  as  to  socage  iciiuieii. 
conimissioners.  Cruise  on  Higniiies,  c.  (2)  I'er  Lord  Mansfield,  in  Dirt  v. 
6.8.58.  Inquisitions  upon  allitinders  of  FJarlow,  Doug.  171;  and  see  per  Lord 
treason,  or  on  purchase  of  lands  by  ali-  Er:«Kinc,  13  Vcs.  143. 
ens  arc  sometimes  confounded  with  these 
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rejected.  Thus,  iu  tlic  case  of  the  Barony  of  Powis,  A.  D. 
1731,  three  iiiqiiisitioiis  post  mortem  were  produced,   but  as 

[  *532  ]  the  finding  *of  the  jiny  in  two  of  them  had  exceeded  the  au- 
thority conferred  by  the  writ,  and  a  supersedeas  had  issued 
and  vacated  a  third,  and  it  appeared  that  the  Court  of  Wards 
had  declared  thern  insuflicient,  they  were  rejected.  (1) 

.Srvprai  in-       Thcrc  are  several  instancesof  a  number  of  inquisitions  hav- 

•luisuioii!,.  .^^^  ^^^^^  taken  at  intervals  after  the  death  of  the  same  tenant, 
in  consecpience  of  the  issuing  of  writs  de  melius  inquirendo, 
so  that  sometimes,  especially  iu  cases  of  disputed  legitimacy, 
they  are  found  alternately  establishing  or  controverting  the 
same  fact.  In  the  case  of  the  Bambury  Peerage^  an  inquisi- 
tion had  been  taken  after  the  death  of  the  Earl  of  Bambury, 
A.  D.  1632,  and  it  was  thereby  found,  that  he  died  without 
heirs  male  of  his  body  ;  but  by  another  inquisition  taken  sev- 
en years  afterwards,  it  was  found  that  Edward,  then  Earl  of 
Bambnry,  was  his  son  and  next  heir,  and  that  he  left  another 
son  named  Nicholas.  The  House  of  Lords  admitted  both 
these  inquisitions  iu  evidence,  but  do  not  appear  to  have  at- 
tached much  weight  to  either  of  them.  (2) 

Eflect  of.  Inquisitions  post  onortem  are  not  conclusive  of  the  facts  which 
they  state.  Thus,  in  the  case  of  the  Earl  of  Tlianetv.  Pors- 
ter,  fS)  an  inquisition,  or  as  it  was  there  called,  an  office, 
taken  after  the  death  of  George  Earl  of  Cumberland  in  the 
time  of  King  James  1,  which  recited  a  grant  of  lands  from 
King  Henry  7,  to  the  ancestor  of  the  plaintiff,  and  the  subse- 
quent seisin  of  his  descendant,  was  held  not  to  be  conclu- 
sive of  such  seisin,  but  was  considered  to  be  repelled  by  the 
operation  of  an  act  of  resumption  of  the  33  Hen.  2,  vesting 
the  reversion  in  the  crown.  Lord  Hardwicke  notices  that 
such  inquisitions  are  not  conclusive  evidence.  (4)  And  in 
Bree  v.  Beck,  (5)  Bayley,  B.,  speaking  with  reference  to  the 
inquisitions  post  mor/em  which  were  produced  in  evidence  in 
that  case,    observes,    that  they  put  the  value  of  the  property 

r  *583  1  ^o  ^o^^5  he  was  not  *surprised  that  a  jury  should  consider  them 
as  not  furnishing  safe  and  solid  grounds  on  which  they  could 
act. 

Herald's  The  visitatiou  books  in  the  Herald's  Office  contain  likewise 

visiiaiioii.  ^i^g  result  of  inquiries  upon  public  matters  under  public  au- 
thority. They  contain  the  pedigrees  and  arms  of  the  nobility 
and  gentry  of  the  kingdom  from  the  21  Hen.  8,  to  the  2 
James  1.     The  inquiries  were  made  by  the  heralds  by  virtue 

(1)  Cruise    on    Dignities,  ch.    6,   s.     In  the  Leisle   cuse,   two  inquisitions  ex- 
60.  pressly  contradicted  each    other.     Leisle 

(2)  Pee  App.  to  Le  Merchants'  Gardi-     case,  p.  123. 

ner  Peerage,  and  note  to  report   of  Gar-         (3)  .Tones,  224. 

diner  Peerage  case,  p.    409,   were  cases         (4)   Sergeson  tj.  Scaley,    2  Atk.    412. 

of  conflicting   inquisitions   are  collected.         (5)   1  Cr.  &  J.  367. 
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of  a  commission  under  the  great  seal.  (1)  Entries  of  the  vis- 
itations were  made  in  books  kept  at  the  Herald's  College, 
which  have  frequently  been  received  in  evidence.  (2) 

An  inquisition  of  lunacy  is  evidence  on  the  trial  of  an  in-  inqu'siiioa 

T  111-  11  o(  lunacy. 

dictment,  to  shew  that  the  prisoner  was  nisane,  when  he  com- 
mitted the  offence.  (3)  Such  inquisitions  are  evidence  even 
against  third  persons  who  were  strangers  to  the  proceeding. 
Thus,  in  a  case,  where  an  inquisition  of  lunacy  was  offered  as 
*evidence  to  affect  the  rights  of  third  persons,  and  objected  to  [  *584  ] 
as  res  inter  alios  acta,  Lord  Hardwicke  overruled  the  objec- 
tion, and  said,  that  inquisitions  of  lunacy,  and  likewise  other 
inquisitions,  as  post  mortem^  ifcc,  are  always  admitted  to  be 
read,  but  are  not  conclusive.  (1)  (a)     And,  in  an  action  upon 


(1)  See  an  account  of  these  booI<s  in 
the  App.  to  the  First  Report  of  tiie  Coin- 
ihissioners  of  Pulilic  Records,  cli.  8,  p. 
82.  In  the  Catal.  Harl.  MSS.  vol.  1,  p. 
18,  No.  69,  mention  is  made  of  a  pre- 
cept to  the  Bailiti'  of  the  wapentalie  to 
b'nnimon  "  nil  esquires  and  gentlemen 
to  appeal'  at  the  herald's  visitation;"  and 
of  "  the  citation  of  a  gentleman  to  ap- 
pear before  the  Earl  Marshal,  and  to  an- 
swer for  default  of  appearance  at  the 
herald's  visitation." 

(2)  See  Matthews  t).  Port,  Comb.  63. 
Petton  V.  Walter,  1  Sir.  162.  Yin.  Ab. 
Ev.  A.  b.  39.  In  the  Huntingdon  Peer- 
age case,  two  visitation  books  were  giv- 
en in  evidence;  Belt's  Huntingdon  Peer- 
age, p.  350.  Chief  Justice  Pratt  admit- 
ted the  minute  book  of  a  Tisiialion,  sign- 
ed by  the  Heads  of  several  lainilies,  Pel- 
ton  V.  Walter,  1  Str.  162.  At  the  Her- 
ald's college  are  also  to  be  found  books 
of  entries  of  pedigrees,  concerning  the 
ndmissibility  of  which  some  doubt  ex- 
ists. In  an  action  of  ejectment  before 
Portescue  Aland,  .T.,  cited  12  Yin.  Ab. 
119,  they  were  rejected;  but  they  have 
been  admitted  in  some  older  casein,   Earl 


of  Thanct  r,  Foster,  Jones,  224.  2 
Plovvd.  425.  Pedigrees  of  persons  claim- 
ing dignities,  lormeriy  made  out  by  thd 
heralds,  have  been  admitted,  on  their 
authority,  by  the  House  of  Lords,  as  ia 
liie  claim  of  the  barony  of  Ciitibrd,  A. 
D.  1691,  Journ.  vol.  xiv.,  p.  613;  vol. 
XV.,  p.  208.  And  see  u  standing  order 
of  the  House  of  Lords  upon  tlie  subject, 
Journ.  vol.  xvxi  ,  p.  583.  The  books 
of  entries  of  funeral  certificates  are  des- 
cribed in  App.  to  the  ^  irst  Report  of  Re- 
cord Commissioners,  ch.  8,  p.  82.  This 
species  of  evidence  was  tendered  in  the 
Bambury  Peerage  case,  see  Le  Mer- 
chant's Gardiner  Peerage,  p.  415,  and 
in  the  Huntingdon  Peerage  case,  in  or- 
der to  prove  who  was  the  chief  mourner 
at  a  particular  funeral.  In  the  same  case 
evidence  was  given  of  a  funeral  achiev- 
ment.  And  see  minutes  of  the  De  Lisle 
case,  p.  12,  as  to  the  I'.arl  Marshall's 
book;  and  further,  as  to  Herald's  book, 
supra,  p.  235,  236. 

(3)  Rex  I'.  Bowler,  O.B.June,  1312, 
before  Le  Blanc,  J.,  and  Lord  Chief 
Justice  Gibbs. 

(1)  Sergeson  v.  Sealey,  2  Alk.  412. 


[a]  See  12  Mass.  488;  J4  id.  207;  5  Pick.  217;  4  Rawle,  S:3-l  ;  5  Paipe'a 
Ch.  R.  242,  as  to  the  eftect  of  inquisitions  of  lunacy.  In  Den  r.  Clark,  5 
Hals.  R.  217,  Mr.  Ch.  J.  Ewing  deduces  the  following  conclusions  from  tlie 
cases:' — 1.  An  inquisition  of  lunacy  is  not  conclusive  afjainst  any  person  not 
a  party  to  it.  2.  When  an  inquisition  is  admitted  in  evidence,  the  party 
against  whom  it  is  used,  may  introduce  proof  that  the  allejred  lunatic  was  of 
sound  mind,  at  any  period  of  the  time,  covered  hy  the  inquisition.  .'].  'i'lie 
party,  against  whom  the  inquisition  is  received,  tuny  impuirn  the  finding  by 
contrary  evidence,  witiiout  first  jjursuing  the  procedure  tcchttically  called  a 
"traverse  of  the  intiiiisition."  In  Ilart  v.  Deamer,  0  Wend.  4i)7,  an  inquisi- 
tion taken  under  the  chaticellor's  order  was  held  to  he  aduiissihle  to  prove 
the  lunacy,  but  not  conclusive.  But  see  1 1  Pick.  3(58,  and  ante  p.  543, 
n.  (a). 

An  inquisition  taken  in  another  jurisdiction  is  sufficient  to  warrant  the' 
isBuing  a  commission  here;  and  there  is  no  doubt  that  a  commission  of  }«-' 
70 
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a  bond  against  ihc  executors  of  the  obligor,  an  inquisition  of 
lunacy  lias  been  admitted,  under  the  plea  of  non  est  factum, 
for  tlic  jjurpose  of  shewing,  that  the  obligor  had  been  a  luna- 
tic from  a  certain  time,  as  fomid  by  the  inquisition.  (2)  (a) 
Ry  warrant      Au  inquisition  taken  by  virtue  of  a  commission  which  issu- 
LSequt"'^  cd  in  tlie  reign  of  Queen    EHzabeth,    under  the  seal  of  the 
Court  of  Exchequer,  to  commissioners    to  inquire,   whether  a 
prior    was   seised   of  certain    lands    as  parcel  of  a  manor,    or 
whether  the  crown  was  seised  of  them  after  the  dissolution  of 
the    priory,    was  adjudged    to   be   good   evidence  of    those 
Bvordorof  f'^cts.  (3)  (6)     And   an    inquisition,    taken  under  an  order  of 
House  of    the  House  of  Commons,  is  evidence  respecting  the  fees  of  cer- 

tani  oinccs.  (4) 
iiiqiiisiiion        Inquisitions,  which  arc  extrajudicial,  are  not    admissible  in 
to  properly!  evidcuce.     Thus  an  inquisition  made  by  a  sheriff's  jury,  for 
the  purpose  of  ascertaining,  who  was  entitled  to  the  property 
of  goods  taken  under  an  execution,  seems  not  to  be  admissible 
evidence  against  ihe  sheriff,  in  an  action  of  trover  brought  by 
the  party,  in  whose  favor  the  inquisition  was  found.  (5)    This 
evidence  was  received  at  the  trial  of  a  cause  by   Mr.  Justice 
Noiconciu-  BuUer,  v/ho  admitted  it,  but  held  it  not  to  be  conclusive  ;  and 
*"'^*  a  verdict  having  been  found  for  the  defendants,  a  motion  was 

afterwards  made  for  a  new  trial,  on  the  ground,  that  the  inqui- 
sition was  conclusive  evidence  in  favor  of  the  plaintiff,  as 
against  the  person  who  contested  the  property  with  the  plain- 
tiff, and  who  was  present  at  the  time  of  taking  the  inquisi- 
tion. But  the  Court  refused  the  application.  Chief  Justice 
Eyre  said,  he  doubted  whether  a  sheriff  can,  strictly  speaking, 
[  *585  ]  hold*any  inquisition  as  to  property,  except  under  a  writ  de 
proprictate  probanda  in  replevin.  And  Mr.  Justice  Buller 
Not  evi-     said,  he  thought  he  ought  not  to  have  admitted  the   evidence 

deuce.  '-'  ° 

(2)  Faulder  r.  Silk  and  another,  exe-         (4)  Green  v.  Hewit,  Peake,  N.  P.  C. 
cutors  of  Jervoice,  3  Campb.    12(),    be-     184. 

fore  Lord  EUenborough,  C.  J  (5)  Latkow   v.    Earner  and   Burnett, 

(3)  Toker  v.    Duke    of    Beaufort.  1     Sheriff  of  Middlesex,  2  H.  Black.    437. 
Burr.  146.     Sayer,  297,  S.  C.  Glossop  v.  Poole,  3  ftlaule  Sf  Selvv.  175. 


nacy  may  issue  against  a  person  resident  abroad.  By  Kent  Ch.  2  J.  Ch.  124. 
But  the  inquisition  abroad  is  not  sufficient  to  authorize  a  sale  of  leil  es- 
tate,    id. 

[a]  See  Hart  v.  Deamer,  6  Wend.  497 ;  Mitchell  v.  Kinsman,  5  Pick.  431 ; 
Wait  V.  Maxwell,  id.  2J7  ;  Seaver  v.  Phelps,  11  id.  304;  2  Hall,  49.5.  The 
principle  that  a  man  shall  not  be  heard  to  stutify  himself,  is  exploded.  The 
mere  existence  of  lunacy,  like  death,  does  not  operate  to  revoke  a  power; 
the  fact  must  be  judicially  established.  2  Hall,  495.  As  to  the  form  of  pro- 
ceedings against  a  lunatic  to  obtain  satisfaction  of  a  debt,  see  2  J.  Ch.  242; 
2  N.  H.  R.  435  ;  14  Mass.  207;  18  J.  R.  134 ;  3  Day,  90. 

(6)  An  inquest  of  office  for  lands  which  the  state  claim  as  having  escheat- 
ed by  reason  of  alienage,  is  evidence  of  a  very  high  nature ;  but  it  is  not 
conclusive  evidence,  unless  it  be  shown  that  the  tenant  was  a  party  or  privy 
to  it.    Stokes  v.  Dawes,  4  Mason,  268.  See  3  J.  R.  1. 
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at  the  trial,  as  the  inquisition  was  not  under  the  king's  writ, 
but  merely  a  proceeding  by  the  sheriff  on  his  own  authority. 
Such  an  inquisition  is  not  evidence  for  the  sheriif,  unless,  per- 
haps, if  the  question  were,  whether  the  sheriif  has  acted  mali- 
ciously. (1) (a) 

An  inquisition  of/eZo  de  se,  taken  before  the  coroner  super  inquisition 
visum  corpojns^  is  considered  by  Lord  Coke  to  be  conclusive  ^ 
evidence  of  the  fact  against  the  executors  or  administrators 
of  the  deceased,  (2)  But  Lord  Hale,  in  his  Pleas  of  the 
Crown,  (3)  is  of  a  different  opniion,  justly  conceiving  it  un- 
reasonable that  they  should  be  concluded,  and  lose  the  goods 
of  the  deceased  without  an  answer,  by  an  inquisition  which 
may  be  taken  by  the  coroner  behind  their  backs.  And  it  is 
now  settled  that  such  an  inquisition  may  be  removed  into  the 
King's  Bench,  and  traversed  by  the  executors  and  administra- 
tors of  the  deceased.  (4) 

A  variety  of  other  inquisitions,  some  upon  oath  and  others 
not  on  oath,  might  be  added  to  those  already  enumerated. 
In  order  to  exhaust  the  subject,  it  would  be  necessary  to  pur- 
sue inquiries,  concerning  the  records  of  the  country,  which 
would  extend  to  a  most  inconvenient  length.  (5)  It  appears 

(1)  Glossop  V.  Poole,  3  M.  ^  S.  175.  viZ/ recently  used  on  a  trial  respecting 
Per  Lord  Elleiiborough,  ib.  177.  the  parochiality  of  the  lands  helonjing  to 

(2)  3  Inat.  55.  IS'evvsiead  Abbey.     An  extent  taken  pur- 

(3)  1  PI.  Cr.  416.  1  East's  P.  C.  suant  to  a  stat.  of  4  Edvv.  1.,  l{owe  v. 
389.  Brenlon,  8  B.    &    C.    717,    though    the 

(4)  See  1  Sdund.  362,  no'e  1,  by  the  commission  could  not  be  found.  !?urvey 
Editor,  who  has  there  collected  the  cases  of  a  Nunnery,  from  the  First-l>uits  Of- 
on  this  subject.  As  to  the  duty  of  the  fice,Kel!inglon  u  Trin.  Col.  1  Wills.  170. 
coroner  in  taking  an  inquest,  see  slat.  1  Underbill  v.  Durham,  2  Gwill.  542, 
H.  8,  c.  8.  Survey    of  the    Honor    of  BoliiigbroUe 

(5)  As,  for  example.  Inquisitions  ad  taken  tetnp.  Jac.  1,  and  the  map  annexed 
quoid  damnum.  Inquisitions,  which  thereto,  in  which  the  towns  spotted  with 
are  the  subject  of  the  Hundred  Rolls. —  gold  were  parcel  of  the  Honor.  Admil- 
The  placila  de  quo  warranto  recently  ted  by  Tindal,  Ch.  J. ,  in  Alcock  v.  Cook, 
used  on  a  trial  respecting  the  right  to  re-  tiied  in  Londoti. 

pair  Kelhaiii  bridge.     The  testa  de  J^e-• 


{a)  The  practice  in  Now  York  is  for  the  officer  havinjr  dottbt  as  to  tlie 
property,  to  call  a  jury,  and  inquire  as  to  the  title.  If  the  jury  liiul  the  prop- 
erty not  to  he  the  property  of  the  debtor,  the  otHcer  need  not  proceed,  unless 
the  creditor  tender  iui  indemnity.  8  J.  11.  18(i;  8  Cowen,  (io.  If  the  otficer 
should  refuse  an  adcipiate  indemnity,  the  court  would  hold  liim  bound  to  pro- 
ceed and  sell.  15  J.  K.  147. 

An  otficer  finding  poods  in  the  possession  of  tiic  e.xoctition  debtor  is  bound 
to  levy  upon  theiTi  without  any  indctnnity  ;  the  <jooda  heing  shown  to  be  the 
debtor's.  If  a  claim  is  allerwards  interposed,  then  a  jury  shotild  be  called 
to  determine  the  right  of  property.  1  Hall  T)/!*.  If  the  property  is  found  in 
the  claimant,  then  the  return  should  bo  nulla  hornt ;  and  although  such  a 
finding  is  not  conclusive  upon  the  question  of  property,  yet  it  \yill  justify 
such  a  return.  And  he  cannot  be  compelled  to  proceed  without  full  indctn- 
nity is  tendered,  id,  Th(!  sheriif  acts  at  his  peril  in  returning  ui/Z/a  fco/ia 
under  any  other  circumstances.  5  Wend.  30'.).  In  doubtful  cases,  the  court 
upon  application,  may  compel  conflicting  claimants  to  litigate  their  claims, 
id. 
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[  *086  3  *sufliciont  to  refer,  in  conclusion,  to  the  different  ecclesiastical 

inquisitions  or  surveys. 
Surveyor  'j'|,y  Yalor  Bciirfi,  ionwi,  or  Pope  Nicholas's  Taxation,  is 
cai  bS-"  another  document  of  a  public  nature.  In  the  year  12SS,  Pope 
p '"e  Nico  Nicholas  the  Fourth,  to  whose  predecessors  in  the  see  of 
las!'*  "^°"  Rome  the  first-fruits  and  tenths  of  all  ecclesiastical  benefices 
A.  D.  1291.  jijjj  j-^j.  ^  JQj^g  jIj-j^p   Ijgei^  pai(]^  granted  the  tenths  to  King 

Edward  the  First  for  six  years,  towards  defraying  the  expense 
of  an  expedition  to  the  Holy  Land  ;  and,  that  they  might  be 
collected  to  their  full  value,  a  taxation  by  the  king's  precept 
was  begun  in  that  year,  and  finished  for  the  province  of  Can- 
terbury in  the  year  1291,  or  the  20th  year  of  the  reign  of  Ed- 
ward the  First;  and  for  that  of  York  in  the  following  year; 
the  whole  being  under  the  direction  of  the  Bishops  of  Winton 
and  Lincohi.  ( 1)  This  taxation  of  Pope  Nicholas  is  an  inpor- 
tant  document,  because  all  the  taxes,  as  well  those  paid  to  our 
kings  as  those  to  the  Pope,  were  regulated  by  it,  till  the  sur- 
vey made  in  the  twenty-sixth  year  of  Henry  the  Eighth  ;  and 
because  the  statutes  of  colleges,  which  were  founded  before 
jthe  Reformation,  are  also  interpreted  by  this  criterion,  accord- 
ing to  which  their  benefices  under  a  certain  value  are  exempt- 
ed from  the  restriction  in  the  statute  of  the  twenty-first  of 
Henry  the  Eighth  concerning  pluralities.  (2)  The  taxation  is 
evidence  of  the  rate  and  value,  at  which  the  persons,  employ- 
ed in  that  taxation,  thought  fit  at  that  time  to  estimate  the  liv- 
ing, (3)  The  original  is  kept  in  the  office  of  the  king's  remem- 
brancer in  the  Exchequer. 
2fiH.8  X  new   Valor  Beneiiciornm  was  instituted  in  the  twenty- 

jiciorum.  Sixth  year  of  Henry  the  Eighth,  when  the  first  fruits  and 
A.  D.  J315.  tenths  of  every  ecclesiastical  promotion  were  annexed  to  the 
revenue  of  the  crown.  (4)  To  ascertain  their  value,  ecclesias- 
tical surveys  were  taken,  by  virtue  of  commissions  in  the 
[  *5S7  3  king's  name  ^issuing  under  the  great  seal.  (1)  It  is  to  be  ob- 
served, that  the  Valor  Beneficiorum  of  the  rtign  of  Henry 
the  Eighth  in  no  instance  mentions  the  existence  of  a  modus. 
The  commissioners  appear  not  to  have  taken  notice  of  any 
existing  modus,  or  immemorial  agreement  between  the  par- 
son and  the  occupiers ;  but  to  have  calculated  the  value  of 
the  first-fruits  and  tenths,  without  considering  the  question  of 
modus,  or  any  other  legal  exemption. 
Pariiamen-  Surveys  of  the  church  and  crown  lands  were  taken  by 
commissioners  in  the  time  of  the  Commonwealth,  under  the 
authority  of  acts  or  ordinances  of  the  parliament ;  and  copies 

(1)  See   first    Report   of   Honsc    of  {Z)  By  Lord  Redesdale,  BuUen  ».  Mi- 
Commons  on  Public  Records,  p.    15.  chel,  2  Price,  477. 

(2)  Humphrey   v.   Knight,  Cro.  Car.  (4)  St.  26  H.  8,  c.  3. 
45.5.     2Lutvvl305.     Stump   t'.   Aylifr,  (1)  Sect.  3  &   10. 
3  Gwill.  536. 
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of  these  surveys  were  deposited  in  many  of  the  cathedrals. 
The  originals  would  have  been  good  evidence  of  the  particu- 
lars of  the  surveyed  estates,  upon  the  same  principle  as  the 
other  public  surveys  which  have  been  before  mentioned  ;  but 
as  they  were  destroyed  at  the  time  of  the  great  fire  in  Lon- 
don, the  copies  have  been  admitted,  as  evidence,  in  the  place 
of  the  original  surveys,  provided  they  have  been  kept  in  un- 
suspected repositories.  (2) 

The  history  of  the  Innuisitioncs  Nonarum  is  thus  given  in  ^"i"""'"^- 
the  Report  of  the  Commissioners  of   Public  Records,  before  rum. 
referred  to.  (3)    A  grant  having  been  made  by  parliament  to  ^"  ^"  ^^*' 
Edward  the  Third,  in  the  fourteenth  year  of  his  reign,  of  the 
ninth  lamb,   ninth  fleece,  and  ninth  sheaf,  assessors  and  ven- 
ditors were  thereupon  appointed,  and  directed,  by  three  com- 
missions under   the  great  seal,  for  every  county  in  England, 
to  assess  and  sell  these  ninths.     The   Inqidsitiones  Nonar- 
um were    taken    under    the  third   commission,  whereby  the 
commissioners  were  directed  to  levy  the  ninth  of  corn,  wool, 
and  lambs,  in  every  parish,  according  to  the  value  upon  which 
churches  were  taxed,  (this  means  Pope  Nicholas's  taxation,) 
if  *the  value  of  the  ninth  amounted  to  as  much  as  the  tax  ;  [  *5SS  ] 
bat  should  the  value  of  the  ninth  be  less  than  the  tax,  they 
were  directed  to  lay  only  the  true  value  of   the  ninth,  and  to 
disregard  the  tax  ;  and  in  order  to  gain  correct  information  of 
these  facts,  they  were  directed  to  take  inquisitions,  upon  the 
oath  of  the  parishioners,  in  every  parish.     These  inquisitions 
form  the  records  called  the  Inquisitionc?  Nonarum. 

The   Ecclesiastical  inquisitions  are    used,  generally,  as  af-  EfiVci  of 
fording  an  inference,  and  not  for  the  simple   purpose  of  prov-  ef<iesias. 
ing  a  lact ;  as,    lor  example,  whether,   consistently  with  the  siiious. 
vahie  of  a  benefice,  as    stated  in   such  surveys,  it  is  probable 
that  a  modus  of  a  particular  amount  should    have  existed  in 
the  parish  from  time  immemorial.     Conseqnently  it  can  rare- 
ly happen,  that   these  surveys  are  conclusive  for  the  purpose 
for  wliich  they  are  produced.  (1)     Great  dilference  of  opinion 

(2)  Underhill  v.  Durham,  2  Gwill.  Drake  ?•.  Smith,  5  Price,  377,  CliiofBa- 
hAl.  Green  v.  IVoude,  I  Mod.  117.  ron  Kicliards  siiyj^,  th;it  he  liad  sullicient 
liullen  ».  Michel,  4  Dow.  325.  2  Price,  experience  in  lliese  .suhjecls  to  say,  that 
399,  S.  C.  these  documents   could    not  be  iiiipliciily 

(3)  Appendix  (L.  2),  p.  146.  The  relied  on.  In  .lee  v.  llocUley,  4  Price 
Commissioners  do  not  appear  to  have  88,  where  lliere  was  merely  evidence  of 
been  rfc(|uired  to  examine  into  the  value  the  payment  of  the  nmdus  on  the  one 
of  tJie  f^lehe.  side,  niid  the  amount  of  ilie    modus  was 

(I)  See  IJree    J'.    HecK',    1    Cr.    &   .T.  inconsistent    wiih  all    the  ancient    docu- 

265.     Jee  r.  Hockley,  4  Pr.  37.     Rob-  rnenls,  the  Chief  IJaron    said,    that    the 

inson  «.  VVillinmson,  9  Pr.  136.       Arm-  docuinenls  were    never    conclusive,    and 

strong  V.  llewit,  4  Pr.    221.     OTonner  did  not  maUe  the  case  so  clear  as  to  pre- 

V.  Cook,  6  Ves.    665.     8    Ves.    535. —  vent    him    from    directing   nn   issue.     In 

Fermor  ».    Loraine,    cited    1    O.    Sf   J.  Armslrorii^  r.   llewit,    4    I'rice,    221,    it 

268,  and  tlie  cases   collected  in  Short  v.  was  said  by  the  Court,  that  the    Kcclegi- 

Lee,  2  Jac.  ^  W.  464.     Ashby  v.  Pow-  nstical  .survey,  or  any  other  ancient   doc- 

er,  3  E.    &   Y.  lithe    cases,    1311.     In  ument,  was  not   equivalent,  in   point   of 
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as  to  thoir  clTect  for  such  purposes,  and  as  to  their  actual  and 
comparative  credit  has  been  expressed  by  Judges  on  various 
occasions.  (2) 


Principle  of 
Jidinisbion. 


[  *589  ]  *CHAPTER  II. 

ON    PUBLIC    WRITINGS    NOT    JUDICIAL. 

The  ordinary  purpose  for  which  pubHc  writings,  not  judi- 
cial, are  ))roduced  iu  evidence,  is  to  prove  facts  by  means  of 
an  official  statement.  Tlie  cases  upon  the  subject  constitute 
important  exceptions  to  the  rule  discussed  in  the  first  part  of 
this  Work;  which  excludes  hearsay  and  secondary  evidence. 
Writings  of  the  nature  in  question  will  be  found  defective,  in 
regard  to  those  securities  which  are  required  for  the  admission 
of  evidence  in  ordinary  cases.  But  they  are  recommended  by 
other  securities  which  are  not  found  in  ordinary  cases,  arising 
from  the  public  station  of  the  authors  of  such  writings,  and 
from  the  course  of  public  duty,  under  which  they  have  been 
collected  or  delivered. 

In  some  instances,  this  kind  of  evidence  is  supposed  to  de- 
rive superior  weight  from  the  circumstance  of  it's  being  a  rec- 
ord. The  evidence,  however,  is  not  on  that  account  incon- 
trovertible. A  record  is  conclusive  as  to  all  matters  passing 
under  the  inspection  of  the  proper  officers,  whose  duty  it  is  to 
draw  up  the  record,  but  it  is  not  conclusive,  except  upon  the 
principle  of  res  judicata,  as  to  other  matters  recited  or  alleged 
in  the  record  to  be  true. 

The  most  authoritative  species  of  evidence  of  the  nature 


Statements 
iu  records. 


Statute}. 


.evidence,  to  usage.  To  the  same  effect, 
see  Tamberlain  v,  Humphreys,  Gvvill. 
134.5. 

(2)  See  Bree  v,  Beck,  1  Cr.  Sr  J. 
267.  In  a  case  of  Weston  v.  Vaughton, 
tried  at  Warwick,  Lord  Tenterden  said, 
that  it  had  been  generally  supposed,  that 
Pope  Nicholas's  valuation  was  too  low, 
but  as  the  value  of  the  living  for  the  pur- 
pose of  the  inquiry  was  to  be  taken  100 
years  previous  to  the  survey,  it  might  be 
adopted  as  a  safe  guide.  In  Ciiapman  «. 
Smith,  2  Ves.  sen.  506,  the  Chancellor 
treated  the  survey  of  Henry  8,  as  too 
low.  See  also  6  Price,  483;  2  E.  &  Y. 
tithe  cases,  141;3E,  &Y.  951.  See 
further,  as  to  the  Ecclesiastical  survey, 
and  its  effect  in  proving  endowments 
and  parcels  of  an  abbey,  and  I  he  circum- 
Btances  of  a  religious  house  being  a  great- 
er or  smaller  monastery,  2  Price,  329;  4 
Pr.  216;  3  E.  ^  Y.  743,  837,  1367, 
1022;  2  Jac.  &  W.  464;  9  Pr.  136.— 
Lord  EUenborough,  ia  Rowe  v.  Treland, 


11  East,  2S3,  speaks  of  the  extreme  ac- 
curacy of  the  parliamentary  survey,  and 
in  Blundell  v.  Howard,  1  M.  &  S.  294, 
Lord  EUenborough  says,  that  this  docu- 
ment being  silent  as  to  a  modus,  affords 
strong  evidence  against  it's  existence. 
But  in  Driffield  v.  Oriel,  6  Price,  934, 
the  Chief  Baron  says,  "  as  to  the  fact  of 
the  parliamentary  survey  not  referring  to 
the  moduses,  there  is  nothing  in  that, 
when  opposed  to  the  proof  of  actual 
payment."  He  continued,  "  had  that 
document  even  stated  that  there  was  no 
modus,  though  it  is  entitled  to  great  res- 
pect on  some  questions,  yet,  as  being,  on 
that  subject,  res  inter  alios  acta,  it 
would  not  bestrong  enough  to  overpow- 
er the  positive  evidence  of  actual  pay- 
ment. See  further,  as  to  this  survey. 
Doe  u.  Harcourt,  Peake's  Ev.  App.  23; 
1  E.  &  Y.  5S1;  Atkins  v.  Drake,  1 
M'Cl.  4-  Y.  221,  223,  231.  Travis  «. 
Oxter,  3  E.  4-  Y.  1252. 
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under  consideration,  is  that  of  Acts  of  Parliament ;  though  it  [  *590  ] 
may  be  *doubted,  whether  the  facts  recited  in  them  are  al- 
ways inquired  into  with  the  same  care  that  has  been  used  in 
several  other  species  of  public  investigations.  It  has  been 
held,  that  the  preamble  of  an  Act  of  Parliament,  reciting  that 
certain  outrages  had  been  committed  in  parts  of  the  kingdom, 
was  admissible  evidence  for  the  purpose  of  proving  an  intro- 
ductory averment  in  an  information  for  a  libel,  that  outrages 
of  that  description  had  existed.  (1)  Public  Acts  of  Parlia- 
ment, it  was  said,  are  binding  upon  every  subject,  the  Judges 
are  bound  to  take  judicial  notice  of  tiieir  contents  ;  every  sub- 
ject is,  in  judgment  of  law,  privy  to  the  making  of  them,  and 
supposed  to  know  them;  the  passing  of  an  Act  of  Parliament 
is  a  public  proceeding  in  all  it's  stages,  and  when  the  act  is 
passed,  it  is,  in  the  contemjilation  of  law,  the  act  of  the  whole 
body  of  the  kingdom.  The  Court  of  King's  Bench,  for  these 
reasons,  were  of  opinion,  that  the  preamble  in  question  had 
been  properly  admitted  in  evidence. 

A  resolution  of  either  House  of  Parliament  has  been  consid-  Pariiamcn- 
ered  not  to  be  evidence  of  the  truth  of  the  facts  there  affirmed,  {fj^,  ^"o'"- 
In  the  case  of  Titus  Gates,   who  was  charged   with   having 
committed  perjury  on  the  trial  of  persons  suspected  of  the  Po- 
pish Plot,  a  resolution  in  the  journals   of  the    House    of  Com- 
mons, asserting  the  existence  of  the  plot,   was  not  allowed  to 
be  evidence  of  that  fact.  (2)     But  an  address  of  the  Lords  to 
the  king,  and  the  king's  answer,  have  been    admitted  as  evi- 
dence of  *an  averment  in  an  information,  that   certain   difler-  [  *501  ] 
ences  had  existed  between  the  King  of  England  and  King  of 
Spain.  (1) 

The  proceedings  of  the  Lords  and  Commons,  which  are  not  Journals  of 
Acts  of  Parliament,  arc  properly  evidenced  by  their  journals.     '*''"'"*'"'• 
These  are  the  documents  peculiarly  appropriated  to  the  pur- 
pose of  preserving  the  memory  of  such  proceedings,  which  do 
not  appear  capable    of  other   authentic  or    satisfactory  proof. 
The  journals  of  the  House  of  Lords,  indeed,  are  sometimes  in 

(I)  Rex  V.  Sutton,  4  M.  &  S.  532. —  card.  Recitals  in  private  acU  have  not 
Lord  Coke,  Litt. ,  lib.  l,ch.  2.  s.  13,  tiie  same  elVect,  see  per  Aiderson,  B.  1 
says,  it  cannot  l><!  thought  that  a  statute  Cr.  M.  &  R.  47,  in  explanation  of  the 
will  recite  a  tiling  ag'iinst  the  truth.  See  decision  in  Mrelt  r.  Be:iles. 
Rex  u.  De  15erren<;er,  3  M.  &,  S.  67,  (2)  4  St.  Tr  39;  10  Howell,  1165, 
recital  of  the  existence  of  a  war.  Bra-  1167.  I'erh.-ips  the  circumstances  at- 
zenose  Coll.  v.  I'p.  of  Sali<burj',  4  tending  iho  tri.il  may  lie  thought  to  dero- 
Taunt.  831 ,  annexation  of  prebend.  Bris-  gate  from  this  authority;  however,  «  res- 
co  V  Lord  I'.gerinnnt,  3  M.  &  S.  88,  a  oluiion  of  either  II'  use  stands  upon  a 
persoti  called  an  I'.arl,  I{p.  of  Meath  v.  dill'erent  ground  from  a  iegisluiive  act, 
Rlarq.  of  Winchester,  3  I'ing  N.  C.  20!),  or  a  proclamation  by  the  crown.  See 
recital  of  4  lien.  7,  c  1-1:  see  as  to  re-  Knolly's  case,  2  Salk.  50!),  as  to  a  re- 
markable recitals,  Stat.  31  Henry  8;  vol-  plication  of  a  peerage  being  disallowed 
nntary  surrender  of  abbots,  41    Geo.  3;  l)y  the   Lords. 

posse.ssion  of  Malta,  7  Anne,  c.    12;  af-  (1)  See  Franklin's  case,    17    Howell, 

front  of  the  Russian  Amba.ssador,  9  An-  637;  9  St.  Tr.    259,  cited  by  Duller,  J., 

ne,  16;  the  slabbing  of  Harley,  by  Guis-  \a  Rex  ».  Holt,  5  T.  R.  445. 
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Proclama 
tioa. 


the  naliiro  of  a  record  of  judicial  proceedings,  Thns,  an  entry 
in  the  journals  of  the  House  of  Lords,  stating  that  a  judgment 
below  had  been  reversed,  is  the  proper  record  of  the  fact  of 
reversal.  (2)  But  the  journals  of  the  House  of  Lords,  with- 
out reference  to  tiicir  judicial  character,  as  well  as  those  of  the 
House  of  Commons,  are  evidence  of  public  transactions  which 
have  taken  place  in  either  house,  and  of  which  it  is  the  duty 
of  the  oiJlcers  of  the  house  to  preserve  a  faithful  memorial. 
Thus  the  journals  have  been  admitted  to  prove  an  address 
from  the  House  of  Lords  to  the  king,  and  the  answer  of  the 
king.  (3)  {a) 

Statements  of  facts  in  acts  of  state,  emanating  from  the 
crown,  have  credit  attached  to  them  in  Courts  of  Justice. 
Thus,  in  the  case  of  the  King  v.  Sutton^  (4)  before  cited,  the 
Court  of  King's  Bench  determined,  that  the  king's  proclama- 
tion (which  recited  that  it  had  been  represented,  that  certain 
outrages  had  been  committed  in  ditferent  parts  of  certain  coun- 
ties, and  offered  a  reward  for  the  discovery  and  apprehension 
of  offenders)  wag  admissible  in  evidence,  as  proof  of  an  intro- 
ductory averment  in  an  information  for  a  libel,  that  acts  of 
outrages  of  that  particular  description  had  been  committed  in 
those  parts  of  the  country. 

The  public  acts  of  government,  and  acts  by  the  king  in  his 
political  capacity^  are  commonly  announced  in  the  gazette 
published  by  the  authority  of  the  crown^  Of  such  acts  an- 
nounced to  the  public  in  the  Gazette,  the  Gazette  is  admitted 
[  *592  ]  *in  Courts  of  Justice,  to  be  good  evidence.  It  has  been  held, 
that  proclamations  for  reprisals,  for  a  public  peace,  or  for  the 
performance  of  quarantine,  may  be  proved  by  the  Gazette. (l) 
A  Gazette  in  which  it  was  stated,  that  certain  addresses  had 
been  presented  to  the  king,  has  been  judged  to  be  proper  evi- 
dence to  prove  an  averment  of  that  fact  in  an  information  for 
a  libel;  (2)  "for  they  are  addresses,"  said  Lord  Kenyon,  "of 


Gazet^ei. 


(2)  Jones  v.  Randall,  Cowp.  17. 

(3)  Rex  V.  Franklin,  17  Howe!!, 
637. 

(4)  4  M.  ^  S.  532- 

( I)  Rex  V.  Holt,  5  T.  R.  443.  Atty. 
Gen.  V.  Theakestone,  8  Price,  89. — 
Queich's  case,  8  8i.  Tr.  212.  Dup;iys 
V.  Shepherd,  Rep  temp.  Holt,  296. 
Gen  Pieton's  case,  30  Howell,  493,  inl 
which  case  the  articles^  o("  capitul;ition 
for  the  surrender  of  an  island  were  prov- 
ed by  the  Gazette.  To  ascertain  the 
dale  of  a  declaration  of  war,   the  decla- 


ration from  the  .Ambassador  of  the  Court 
abroad  transmitted  by  him  to  the  Secre- 
tary of  State's  office,  is  evidence.  Pub- 
lic notoriety  has  been  held  sufficient  evi- 
dence of  a  war,  Foster's  Disc.  ch.  2, 
sect.  12.  11  Ves.  292.  Thelluson,  v. 
Gosling,  4  Esp.  266.  Case  of  Eliza 
Ann.  1  Dodd's  Ad.  Rep.  244.  Similar 
questions  have  occurred  as  to  foreign 
loans,  whether  they  have  been  made  la 
frietidly  or  recognised  governments. 
(2)  Rex  V.  Holt,  5  T.  R.  443. 


(a)  Printed  documents  of  Congress,  printed  by  authority,  are  admissible' 
in  state  courts;  7  J.  R.  ;58.  So,  the  journals  of  the  state  legislature  taken 
from  the  tables  of  members  have  been  admitted.  7  Cowen,  61)3.  They  were' 
proved  by  the  clerk. 
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differcnl  bodies  of  the  king's    subjects,    received  by  the  king 
in  his  pnbhc  capacity,  and  they  thus  become  acts  of  state." 

In  some  instances  in  which  Gazettes  are  evidence  of  pub- 
lic transactions,  it  may  be  thought  that  the  announcement  in 
the  Gazette  was  the  tact  itself  to  be  proved  ;  and  generally 
the  proof  by  primary  evidence  of  the  facts  announced  in  the 
Gazette  would  be  attended  with  much  inconvenience,  whilst 
the  danger  arising  from  accidental  errors  in  the  Gazette  is  not 
very  considerable,  and  it  is  to  be  remembered,  that  intention- 
ally to  publish,  especially  in  the  royal  Gazette,  any  thing  as 
emanating  from  royal  authority,  with  knowledge  that  it  did 
not  so  emanate,  would  be  a  misdemeanor. 

But  Gazettes  are  not  evidence  of  private  titles  or  private 
interests,  which  have  no  reference  to  the  affairs  of  govern- 
ment, as  a  presentation,  or  the  grant  by  the  king  to  an  individ- 
ual, (o)  nor  is  a  Gazette  evidence  to  prove  an  appointment  to 
a  commission  in  the  army.  (4) 

Notices  relating  to   bankruptcies  are  frequently  inserted  in 
*the  Gazette,  but  it  seems,  that,  unless  the  party,  who  is  to  be  [  *593  ] 
affected  by  tlie  notice,  be  proved  to  be  in  the  habit  of  reading 
the  Gazette,  such  evidence  will  be  of  little  avail,  though  it  is 
admissible.  (1)  (a) 

Upon  the  same  principle  on  which  Gazettes  are  receivable 
in   evidence,  copies  of  written  acts  of  state,  purporting  to  be 
printed  by  the  king's  printer,  are  evidence  of  those  acts.  Thus 
articles  of  war,  purporting  to  be  printed  by  the  king's  printer,  Articles  of 
are  allowed  to  be  evidence  of  such  Articles.  (2) 

All   public  acts  done  by  the  crown,  affecting  the  revenues  ^i""^" 

A  J  /  •^  convey- 

ance. 

(3)  See  Rex  v-  Holt,  5  T.  R.  443.         notice.     As  to  the  point  of  notice,  it  hns 

(4)  Kerwiin  v.  Conkl>urn,  5  I'.sp.  233.  heeii  lielii,  that  knowleflge  of  the  hlock- 
Rex  V.  (inrdiiier,   2  Cainp.  513.  .idi;  of  a  port   is    not    to    be    necessarily 

(I)  See  (jrahatn  ».  Hope,  Peake,  1  54.  presumed  from    the    notification    of  such 

(Godfrey  J).  Macauley,   ib.  155.      1    Esp.  l)lockade  in  the  Gazette,hM\.  \n   a  ques- 

371,  S.  (^.  Newsoine  v.  (Joles,  2   Camp,  tion  of  fact  for  the  jury,  llarratt  »•.  Wise, 

617.     (iorliani    v.    'I'hompson,     I'eake,  9  15   8f  C.  712.     8ee  ib.    various    points 

42.     Leeson    v.    Holt,     1    Stark.    186.  us  fo  notice  of  l)lockade. 

Mann  I'.  IJakcr,  2  Stark.  255.     The  use  (2)  Ke.v  r.   Withers,    cited    5   T.    R. 

ol   the  ^j'fiz* //f ,  on  such  ocf^asioiis,  is  not  446.      As   to    the    Court  taking   judicial 

for  I  Ik;  jiurpose  of  proving    facts    hy    the  notice  of  articles  of  war,  see    P.rndley  «. 

authority  of  the  Gazelle,  which  is  more  Arlliur,  4  B.  Sc  C.  31)4.     .As  to  the  certi- 

particulariy    the   suhji.'ct    of  the    present  ficale  of  the  Secretary  at  War,  see  Lloyd 

heciion,  but  for  the  purpose    of    proving  t).  Woodall,  1  W^  DK  29. 


(a)  Public  notice  in  a  newspaper  is  conchisive  on  tho.so  who  have  had  no 
(loaliii<,rs  with  a  particular  partDCrship  ;  (2  J.  R.  ."504 ;  7  Con.  701,)  it  isdilVi^r- 
ent  in  rospcct  to  the  ciistomrr.s  of  the  tinn.  Uiit  wiicre  it  appears  that  the 
latter  took  tiio  paper,  iti  wjiicli  notice  was  (riven,  the  jury  will  be  warranted 
ill  tindin^  that  the  party  knew  of  the  di.s.sohition.  1  iM'Cord,  Iti;  id.  ,^88. 
'I'he  rule,  however,  is,  tliat  actual  notice  niiist  be  proved  tis  to  those  witli 
wlioni  the  firm  has  dealt.  (!  Cowen,  7(JI  ;  ft  .1.  R.  144. 

Dormant  partners  are  not  bound  to  give  any  notice  of  the  dissolution.  VZ 
S.  &.  R.  yi5. 
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King's  sign 
inaniinl. 

r  *594  ] 

Pope's  li- 
cense. 


Dull. 


Official 
registers. 


Parish  reg 
isiers. 


ntid  possessions  of  tlic  crown,  are  considered  as  public  evidence. 
The  same  rule  apjjlies  to  the  acts  of  the  king,  when  there  is 
no  J)uke  of  Cornwall,  or  of  the  Duke  of  Cornwall,  when  there 
is  one,  affecting  the  revenues  or  possessions  of  the  duchy  ;  as, 
for  example,  an  ancient  caption  of  seisin  to  the  use  of  the  Duke 
of  Cornwall,  or  the  oiirohnent  of  the  counterpart  of  a  lease 
granted  by  the  Duke.  (3)  In  like  manner,  an  enrolment  of  a 
lease  of  lands  belonging  to  the  crown,  in  right  of  the  Duchy 
of  Lancaster,  is  admissible,  on  account  of  the  interest  of  the 
crowii  in  the  duchy.  (4) 

The  King's  sign  manual,  authorizing  the  release  of  a  pris- 
oner, *is  evidence  to  prove  the  legality  of  his  being  at  large.(  1) 
A  license  from  the  Pope,  granted  in  the  reign  of  Edward  2, 
has  been  adjudged  to  be  evidence  of  an  impropriation,  the 
Pope  being  formerly  the  supreme  head  of  the  church,  and 
having  the  disposition  of  all  spiritual  benefices.  (2)  For  the 
same  reason,  a  Pope's  Bull  was  formerly  admitted  in  evidence 
to  shew  that  monastery  lands  had  a  special  exemption  from 
the  payment  of  tithes.  (3) 

The  next  species  of  public  writings,  to  be  considered,  are 
those  in  which  official  persons  are  required  to  make  a  memo- 
randum of  particular  transactions  occurring  in  their  presence. 
The  obligation  to  make  such  a  memorandum  is  sometimes  im- 
posed by  statute,  and  sometimes  is  incident  to  the  course  of 
public  business. 

Parish  Registers  began  to  be  kept  in  the  thirtieth  year  of 
Henry  8.  The  practice  is  said  to  have  been  adopted  at  the 
instigation  of  Lord  Cromwell,  who  was  at  that  time  Vicar  Gen- 
eral, and  in  whose  Court  all  wills  of  property,  exceeding  the 
amount  of  200/.,  were  required  to  be  proved.  It  served  his 
purpose,  therefore,  to  set  on  foot  a  registry.  The  keeping  of 
parish  registers  was  enforced  by  injunctions  of  Edward  6,  and 
Queen  Elizabeth,  and  also  by  one  of  the  ecclesiastical  canons, 
A.  D.,  1603.  The  practice  first  received  the  sanction  of  an 
act  of  parliament,  by  the  statute  6  &  7  W.  3,  c.  6.  Particu- 
lar provisions  were  afterwards  made  respecting  parish  regis- 
ters, by  the  marriage  act  and  other  statutes.  (4) 

Parochial  registers  are  considered  evidence,  that  the  trans- 
actions, required  to  be  recorded  in  them,  occurred  on  the  days 


(3)  Rowe  c.  Brenton,  8  B.  ^  C. 
765. 

(4)  Kinnersly  r.  Pope,  Doug.  56. 
In  the  case  of  Alcock  r.  Cool<,  tried  be- 
fore Tindat  Ch.  J.,  in  London,  a  varie- 
ty of  docutnents,  chiefly  relating  to  the 
Honor  of  Bolinbroke,  were  proved  by 
examined  copies,  taken  from  the  origi- 
nals, in  the  office  of  the  Duchy  of  Lan- 
caster. 

(1)  Miller's  case,  Leach,  69. 


(2)  Cope  V.  Bedford,  Palm.  427. 

(3)  Lord  Clanricard's  case,  Palm. 
37.  See  Brett  v.  W  ard,  Winch.  70, 
as  to  copy  of  a   Bull. 

(4)  See  the  Attorney  General's  Re- 
port, Bell's  Huntingdon  Peerage,  332. 
Burn's  Ecc.  Law,  390.  The  Marriage 
Act,  26  Geo.  2,  c.  33;  stat.  52  Geo. 
3,  c.  146;  and  the  recent  statute,  6  &  7 
Will.  4,  c.  86. 
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specified  in  the  register.     Thus  a  register  has  been   received 
as  evidence  between  strangers,  of  the  time  of  marriage.  (5) 

*Such  registers  are  not,  in  general,  evidence  of  any  fact  [  *595  ] 
not  required  to  be  recorded  in  them,  and  which  did  not  occur 
in  the  presence  of  the  registering  officer.     Thus,  an  entry  in 
a  register  of  christenings,  stating  the  year  of  the  birth,  is  not 
evidence  in  support  of  a  plea  of  infancy.  (1) 

The  register,  used  for  it's  proper  purpose,  may  constitute 
part  of  a  chain  of  evidence,  to  prove  another  fact,  as  birth 
within  a  particular  parish,  where,  for  example,  it  is  shewn  by 
evidence  deltors^  that  the  child  was  extremely  youug  when 
baptized  ;  but  the  register,  of  itself,  does  not  prove  the  fact  of 
birth  in  the  parish.  (2)  It  is  obvious  that  evidence  dehors  the 
register  must  in  every  case  be  necessary,  in  order  to  indentify 
the  parties.  (3) 

Various  questions  have  arisen  as  to  what  can  be  properly  Leg^aireg- 
read  as  a  register,  so  as  to  afford  evidence  of  the  truth  of  facts 
therein  stated.  It  seems  the  better  opinion,  that  the  books  of 
Fleet  marriages  cannot  be  read  as  registers,  not  having  been 
compiled  under  public  authority.  (4)  A  copy  of  a  register  of 
baptism,  kept  in  the  island  of  Guernsey,  is  not  admissible  in 
*our  Courts  of  law  :( 1 )  nor  is  the  copy  of  a  register  of  a  foreign  [  *^90  ] 
chapel  admitted  here  as  proof  of  a  marriage  abroad.  (2)  The 
copy  of  a  register  of  a  Dissenting  chapel  is  not  admissible  for 
such  a  purpose  ;  (3)  it  seems  also  that  the  originals  of  such 
registers  would  not  be  receivable  in  evidence,  (a) 

(5)  Doe  d.    VVolaston  v.   Barnes,    1  eJ.     Draycolt  r.  Draycott,  12  Viu.  Ab. 

Ml).  .^  R.  386.     An  entry  by  a  minister  89,  pi.    11.     Coventry's    Conv.    Ev.    p. 

of  a  baptism,  which    took    place    before  278;  Martin's  Introduction   to    Convey- 

he  became  iriinister,  and  of  which  he  re-  ancing,  p.  192.     Jiain    v.  Mason,    1    C. 

ceived  information  from  the  parish  clerk,  &  I'.  202. 

is  not  admissible,  nor  is  the  private  mem-  (4)   Read  v.  Passer,  1  Esp.  213.  Lloyd 

orandum  made   by  the    clerk,    who    was  v.     Passingham,    16    Ve3.    59.     Peake, 

present  ai  the  baptism,  Doe  o.    Bray,    8  533;   1    Esp.     136,    197.     Most   of  the 

B.  ^  C.  813.  Fleet  books  were   purchased  by  Govern- 

(1)  Wiheii  V.  Eaw,  3  Stark.  63. —  ment  in  1821,  and  deposited  in  the  Con- 
Burglmrt  p.  Angersteui,  6  C  &  P.  690.  sistory  Court  of  London;  they  contain 
Re.\  V.  Clapliam,  4  C.  Sf  P.  29.  Rex  v.  original  entries  of  marriages  solemnized 
North  Pelherton,  5  B.  4*  C.  508.  Bur-  in  the  Fleet  prison  from  1686  to  1754. 
gharl  i».  Angerstein,  6  C.  4- P.  690.  Du-  See  many  curious  particulars  respecting 
ins  V.  Donovan,  3  llagg.  301.  It.«eems,  Fleet  marringes  and  (Guernsey  marriages, 
however,  that  a  statement  in  a  register,  in  Burn's  Fleet  Reg.  The  books  havo 
that  a  child  was  base-born,  ha.a  been  re-  occasionally  i)een  received  in  evidence, 
ceived.  Cope  r.  ("ope,  1  Mo.  4"  Bo.  269.  Lawrence  i*.  Deacon,  Peake,  136;  and 
It  was  said,  that  the  sarne  evidence  had  see  Doe  i>.  Lloyd,  1  Esp.  215;  Peake, 
been  received,  in  Morris  v.  Davis.  231. 

(2)  Rex  u.  North  Petherlon,  5  B.  .J-         (1)  Iluet  r.  Le  .Mesurier,  1  Cox,  Ca. 

C.  508.  275. 

(3)  Best  V.  Barlow,  Doug.  170,  a.s  to         (2)  Lender  t'.  Barry,  1  Esp.  353. 

the  various  ways    in  which    the    identity  (3)  Newborn  t>.  Raithby,  1  Phillimore, 

or  the  parties  to  the  register  may  be  prov-     315.     Ex  parte  Taylor,    1  J.    V   VV. 

(a)  The  entries  on  the  register  of  burials,  and  the  entries  of  the  members 
of  the  family  in  a  Bible,  are  evidence  to  i)rove  the  period  of  the  decease  of 
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iiiformni  With  rcspoct  to  imperfect  or  informal  registers, — wliere   it 

rcg.siers.  j^pp^j^j.gj  ^,,^^j  ^■^^^  practice  was  to  make  entries  in  tlie  general 
parish  register  once  in  three  months,  out  of  a  day-book,  in 
which  the  entries  were  made  immediately  after  the  christen- 
ing, or  on  the  same  morning  ;  and  in  the  day-book,  after  a 
particular  entry,  the  letters  11  B.  (signifying  base-born)  were 
inserted,  which  were  omitted  in  the  register  ;  it  was  held, 
that  evidence  of  the  day-book  could  not  be  received,  as  there 
could  not  regularly  be  two  parish  registers.  (4) 
Effect  of  ii  fj^.jy  be  observed,  that  the  entry  in  the  register  is  not  es- 

regiser.  ggj^^jj^i  jq  the  validity  of  a  marriage,  so  that  if  it  has  not  been 
expressed  in  the  regular  form,  the  only  consequence  will  be, 
that  it  cannot  be  admitted  as  evidence  of  the  marriage,  which 
must,  therefore,  be  established  by  some  other  medium  of 
proof.  Even  upon  an  indictment  for  bigamy,  where  it  is 
necessary  to  give  evidence  of  actual  marriage,  it  is  sufficient 
to  prove  the  fact  by  a  person  present  at  the  time,  without  giv- 
ing any  evidence  of  the  registiaition.  (5)  In  order  to  prove 
that  the  parties  described  in  the  register  are  the  same  parties 
whose  marriage  is  in  question,  it  is  unnecessary  to  call  either 
of  the  subscribing  witnesses  to  the  register.  (6) 
[  *597  1  *The  acknowledged  insufficiency  of  parochial  registers  for 
the  purpose  of  proving  pedigrees  and  other  national  objects  of 
importance,  combined  with  the  fact  they  had  been  often  falsi- 
fied,  stolen,    burnt,    inaccurately    transcribed,    or    carelessly 

483.     Whettuck  v.  Waters,  4   C.  &  P.  registers,  and  their  birth  notes  and  burial 

375.     An    arrangement    was   made    by  notes,  see  Paroch.  Reg.  Rep  p.  72.     As 

Lord  Stowell  and  the  Bishop  of  I-.ondon,  to  .Jewish  registers,  see  ib.  p.  23,  24. 

that  persons  residing  abroad  might  trans-         (4)   May  w.  May,   2    Str.    1073,    and 

mit  to  this  country  c«itificatfis  of  baptisms,  see  Lee  «.  Meecock,  5  Esp.  177.     VVal- 

marriages  and  burials,  for  the  purpose  of  Uer  v.  Wingfield,  18  Ves.  443. 

being  deposited  in  the  registry  of  the  dio-         (5)  Rex  v.  Allison,  R.  &  R.  Cr.  Ca. 

cese  of  l^ondon,  see  Paroch.  Reg.   Rep.  103. 

p.  46,   Mr.    Shephard's   Evidence.     On         (6)  B.  N.   P.    27,     Birt  r.    Barlow, 

the  registers  of  Dissenters,   see    Paroch.  Dou".  172. 

Reg.  Rep.  p.  79,  112.     x\s  to   Quakers' 


the  person  naimed  therein.  5  Pet.  Pl.  470.  A  sworn  copy  of  the  church  reg- 
ister of  burials  was  admitted  to  show  when  a  person  deceased,  id. 

Where  a  registry  in  a  religious  society  is  made  evidence  for  certain  pur- 
poses; held,  that  proof  must  be  made  of  its  authenticity;  and  the  common 
law  mode  is  by  producing  the  original  registry,  or  a  copy  proved  by  the  oath 
of  a  witness  who  has  compared  it  with  the  original.  6  Binn.  416;  and  it  is 
not  different  although  it  comes  from  a  body  corporate,  id.  And  the  same 
evidence  is  admissible  when  coming  from  beyond  sea.  10  S.  &  R.  383.  And 
where  a  register  exists  abroad,  a  copy  may  always  be  regularly  proved  by 
sending  a  commission,  id.  See  also  .5  Cowen,  237.  A  book  found  in  the 
town  clerk's  office  and  produced  by  him  purporting  to  contain  a  record  of 
births  and  marriages,  but  was  not  attested,  was  admitted.     3  Greenl.  223. 

In  an  indictment  for  adultery,  a  copy  of  the  record  of  marriage  was  ad- 
mitted ;  but  it  is  not  sufficient  evidence ;  proof  of  identity  of  person,  and 
not  of  name  merely  must  be  produced  in  such  cases,  8  Greenl.  75 ;  9  Mass. 
492;  11  id.  92. 
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preserved,  rendered  it  highly  expedient  that  a  national  regis- 
tration of  births,  marriages,  and  deaths,  should  be  cstabhsh- 
ed;  and  accordingly,  the  statute  of  6th  &  7th  W.  4,  c.  86, 
was  passed  for  this  purpose.  ( 1 ) 

With  respect  to  the  registers  of  ships,  their  effect  is  of  a  dif-  si.ip 
ferent  nature  from  that  of  parish  registers.  To  give  them  the  ""S'^'crs- 
efiect  of  proving  the  facts  stated  in  them,  would  enable  par- 
ties to  make  evidence  for  themselves ;  the  entry  not  being  of 
any  transaction,  of  which  the  public  officer,  who  makes  the 
entry,  is  conusant.  The  entry,  therefore,  or  the  absence  of  it, 
is  a  fact  to  be  proved,  and  does  not  furnish  evidence  of  any 
other  fact.  Thus  the  register  or  certificate  is  not  prima  facie 
evidence  of  title  in  favor  of  the  owner  ;  nor  against  him,  un- 
less proved  to  have  been  made  with  his  consent,  or  to  have 
been  recognised  by  him.  But  the  register  and  certificate  of 
register,  are  conclusive  evidence  of  want  of  title  against  those 
who  are  not  named  in  the  register.  (2)  (a) 

Another  species  of  public  documentary  evidence  consists  of  PuMIc 
books,  kept  under  the  authority  of  particular  statutes,  or  in  ""  "*' 
public  offices,  in  the  course  of  official  duty.  It  has  been 
held,  that  the  register  of  the  navy-office,  with  proof  of  the 
usage  to  return  all  deaths  happening  at  sea,  is  evidence  of  the 
death  of  a  sailor,  (3)  The  bank-books  are  admissible,  to 
prove  the  ^transfer  of  stock.  (1)  (6)    The  copy  of  an  official  [  *59S  ] 

(1)  SeeParoch.  Reg.  Rep.  p.  9.  Nu-  p.  27.  Upon  the  same  principle,  an  en- 
merous  anecdotes  are  to  be  found  in  va-  try  in  books  kept  in  the  otiice  for  licensing 
rious  works  respecting  the  n)ode  in  which  stiige-coachesisnot  prooflhiit  persons  na- 
parish  registers  have  been  preserved,  and  med  in  a  license  are  owners  of  a  coach, 
which  are  of  a  very  ludicrous  descrip-  yirother «.  W  illiani,4  Catnp.24,  See  also 
tion.  Ellis  v.  Watson,  2  Stark.  453,    47S.     A 

(2)  Price  v.  Anderson,  4  Taunt.  6.52;  British  register,  describing  a  vessel  to  be 
and  see  Tinkler  v.  Wulpole,  14  East,  British  built,  is  not  evidence  of  that  fact. 
226.     Flower  v.  Voung,  3  Camp.    240.  Reusse  v.  Myers,  3  Camp.  475. 

Teed  t>.  Martin,  4  Camp.    90.     Robert-         (3)  Wallace    v.    Cook,    5   Esp.  117, 

son  V.  French,  4  East,    136.  Ifubbard  v.  from  the  Sick    and    Hurt    Olfjce    to  the 

Johnstone,    3   Taunt.    77.     Thomas    v.  mustor-booU  of  the  Navy  Olhce.   Re.\  r. 

Foyle,  5  Esp.  83.     Camden  u.  Anderson,  Fitzgerald,  1  Leach,  20.     2  East,    P.  C. 

5  T.    R.  709.     Marsh    v.    Robinson,    4  933.     Re.\  v.  Rhodes,    1   Leach,  24. — 

Esp.  98.     On  the  subject    of  ship    regis-  On    plea    of  coverture,    see    Barber    v. 

ters,    the    reader    is    referred     to    Lord  Holmes,  b  Esp.  190. 
Tenterden's  Treatise  on  Shipping,  ch.  2,         (1)  Breton  v.  Cope,  Peako,  30. 


(a)  In  an  action  by  a  ship's  husband  for  supplios  furnished  to  the  vessel, 
parol  evidence  was  adinitttid  to  prove  that  all  tlic  dofondaiits  were  jointly 
interested  in  the  vessel,  although  she  was  registered  in  the  name  of  one 
only.  10  Pick.  401. 

The  registry  dons  not  determine  the  ownership  of  n  vessel;  2  Ilall,  1  ;  14 
J.  R.  201 ;  l.")'id.;{02;  1  Mason,  'S\S  ;  and  is  open  to  explanation,  S  Pick.  86. 
Where  the  question  of  ownership  incidentally  arises,  'he  re;.nsler  may 
amount  to  prima  facie  evidence  of  ownership.  G  (ireenl.  474  ;  8  S.  &-  R. 
13:?. 

{!>)  See  3  Pick.  OG,  where  it  was  held,  that  the  books  of  the  bank  were 
admissible  for  the  bank  to  show  the  true  state  of  an  account  between  the 
bank  and  a  customer. 
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paper,  containing  the  mnnbcr  of  passengers  on  board  a  vessel, 
made  by  the  captain,  in  ])nr.snance  of  an  act  of  parharnent, 
and  deposited  at  the  India  House,  has  been  admitted  to  prove 
the  nnmber  and  description  of  persons,  as  stated.  (2)  The 
book  at  liloyd's  is  evidence  of  the  capture  of  a  ship.  (3)  The 
book  from  the  Master's  oUice  is  evidence  to  prove  a  person 
an  attorney  of  the  Court,  with  the  production  of  the  roll.  (4) 
The  books  of  the  King's  Bench  and  Fleet  prisons  are  admis- 
sible to  prove  the  dates  of  the  commitment  and  discharge  of 
prisoners.  (5)  Entries  in  the  books  of  a  clerk  of  the  peace  of 
deputations,  many  years  since  granted  to  gamekeepers  by  the 
lord  of  a  manor,  are  evidence,  without  the  production  of  the 
deputations  themselves,  to  shew  that  the  party  mentioned  ex- 
ercised the  right  of  appointing  gamekeepers,  by  applying  to 
the  clerk  of  the  peace  to  get  certificates.  (6)  A  copy  from  the 
custom-house  of  the  searchers'  report  of  a  cargo  kept  there  is 
evidence.  (7)  The  poll-books  at  an  election  for  members  of 
parliament,  are  evidence  in  a  penal  action  for  bribery.  (8) 
Parish  Parish  books  are  directed  to  be  duly  kept  by  the  statute  *17 

f"*599  1  ^^^'  2?  ^-  ^^)  ^-  ^'^5  enacting  that  true  copies  of  all  rates  and 
assessments,  made  for  the  relief  of  the  poor,  shall  be  entered 
in  a  book,  and  attested  by  the  churchwardens  and  overseers, 
and  carefully  preserved.  The  two  following  statutes  provide 
for  the   keeping  of  certain  books  by   the  parish  officers,  con- 

(2)  Richardson  ».  Mellish,  2  Bing.229,  Y.  417,  'as  to  the  effect  of  deputations, 
and  fee  Lacon  u.  Hooper,  1  Esp. 246,  as  (7)  Johnson  v.  Ward,  6  Esp.  48, 
to  entries  required  in  the  whale  fisheries,     and  see  as  to  Custotn-liouse  books,  Tom- 

(3)  Abel  V.  Potts,  3  Esp.  242.  It  is  kins  r.  Atty.  Gen.  1  Dow.  404.  The 
not  notice  of  a  loss  to  any  person  in  par-  Custom-house  and  Excise  books  are  fre- 
ticular,  but  coupled  with  other  evidence,  quenlly  used  as  atibrding  prima  facie 
may  go  to  the  jury.  Lloyds  Register  is  evidence  against  parlies  by  way  of  ad- 
not  admissible  to  prove  a  ship  copper  mission,  Ellis  u.  VVatson,  2  Stark.  453. 
fastened.  Freeman  v.    Baker,    5  C.  ^  P.  Rex  v.  Grimwood,  1  Price,  369. 

475,  as  to  this  book,  see  Ker   v.  Shed-  (8)  Mead  v.  Robinson,   VVilles,    422. 

den,  4  C.  4*  P.  531,  n.  a.     Furiher  as  to  Rex  v.  Hughes,  cited  ib.     Rex  v.  Duins, 

Lloyd's  List,  see  Bain  v.  Case,  3  C.  &  2  Str.  1048.     For  other  books,  see  Hen- 

P,  496,  ry  v.  Leigh,  3  Camp  499.     Bankruptcy 

(4)  See  Jones  c.  Stevens,  11  Price,  books,  D'lsraeli  v.  Towel,  1  Esp.  427. 
235.     Rex  v.  Crossley,  2  Esp.  526.  VVaison    v.      King,      4    Camp.     272, 

(5)  Salte  V.  Thomas,  3  B.  ^  P.  188.  log-book  of  mm-of-war  and  otiicial  let- 
Rex  V.  Acckles,  1  Leach,  391.  They  ter,  to  prove  the  parting  of  a  vessel  from 
are  not  admissible  to  prove  the  cause  of  convoy,  and  see  Rundell  v.  Beaumont, 
commitment,  ib.  Some  doubts  exist  as  4  Bing.  537.  Burrough  i'.  Martin,  2 
to  the  principle  on  which  these  books  Camp.  112,  log-book  to  refresh  men>ory. 
are  received,  for  it  has  been  intimated  Entries  by  Commissioners  of  paving  ia 
that  a  copy  would  not  be  evidence.  book,  directed  to  be  kept  by  act  of  par- 

(6)  Hunt  V.  Andrews,  3  B.  &  A.  liament.  Trustees  of  British  Museum  v. 
341.     Rushworth  v.   Craven,    M'Cl.  ^  Furnis,  5  C.  &  P.  460. 


Where  a  corporation  is  established  for  public  purposes,  its  books  are  evi- 
dence of  its  own  acts  and  proceedings.     3  S.  &  R.  29 ;  5  Wheat.  420. 

The  officers  of  a  bank  are  considered  the  agents  of  the  customers  of  the 
bank  as  well  as  of  the  bank ;  consequently  are  bound  to  produce  the  books 
for  inspection.    3  Pick.  96. 
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taining  some  particulars  respecting  the  descent  of  paupers, 
which  may  be  genealogically  useful.  By  the  2  Geo.  3,  c.  22,  <^f  pauper 
a  register  was  required  to  be  kept  in  every  parish  within  the 
bills  of  mortality,  in  which  were  to  be  registered  all  infants 
under  the  age  of  four  years,  which  should  be  hi  the  work- 
house, hospital,  or  other  place  provided  for  the  maintenance 
of  the  poor,  or  under  the  care  of  the  churchwardens  or  over- 
seers of  the  poor,  with  the  times  when  they  were  received, 
their  names,  age,  and  whatever  description  related  to  them  as 
far  as  could  be  traced. 

In  case  any  infant  were  received  into  the  workhouse  be- 
fore it  was  baptized,  or  known  to  be  baptized,  due  care  should 
be  taken  to  baptize  the  same  within  fourteen  days  after  it's 
reception,  so  that  the  Christian  and  the  true  surname,  if  known, 
and  if  not  known,  a  surname  to  be  given  by  the  churchwar- 
dens and  overseers  of  the  poor  or  any  one  of  them,  might  be 
regularly  entered  in  the  said  book  ;  and  the  name  and  surname 
of  such  infant  should  also  be  registered  in  the  parish  register 
of  such  parish.  Copies  of  the  registers  were  to  be  laid  month- 
ly before  the  vestry,  and  at  the  end  of  every  year  a  copy  was 
to  be  deposited  in  the  vestry  room  ;  the  originals  remaining 
with  the  parish  books,  in  the  custody  of  the  parish  oilicers. 
And  lastly,  copies  signed  by  five  of  the  vestry,  churchwar- 
dens, overseers,  vestry  clerk,  and  masters  of  the  workhouse, 
are  to  be  delivered  yearly  to  the  clerk  of  the  company  of  par- 
ish clerks,  who  was  to  cause  them  to  be  bound  up  in  alphabet- 
ical order,  and  make  an  annual  abstract  thereof;  and  the  reg- 
ister and  abstract  should  remain  in  the  custody  of  the  mas- 
ters, wardens,  and  court  of  assistants  of  the  company  of  par- 
ish clerks. 

By  the  42  Geo.  3,  c.  46,  overseers  of  the  poor  in  every  or  parish 
*parish  are  required  to  keep  a  book  containing  the  name,  sex,  1",^!.'^!'"" 
and  age  of  every  parish  apprentice,  the  names  and  residence  [  *600  ] 
of  their  parents,  and  other  particulars.     The  registers  so  kept 
are  to  be  open  to  public  inspection,  and  are  declared  to  be 
sufficient  evidence  of  the  existence  of  such  indentures,  and  of 
the  several  particulars  respecting  them  specified  in  the  regis- 
ters, in  case  it  shall  be  satisfactorily  proved  that  the  indent- 
ures are  lost  or  destroyed. 

An  entry  in  a  vestry-book,  stating  that  a  certain  individual  Vesiry 
was  duly  elected  treasurer  of  a  parish,  at  a  vestry  duly  held  in  '""'''• 
pursuance  of  notice,  is  evidence  of  such  election.  (1)    In  an 
action  for  disturbing  the  plaintiff  in  the  enjoyment  of  a  pew 
claimed  in  right  of  his  messuage,  an  old  entry  in    a  vestry- 
book  signed  by  the  churchwardens,  stating  repairs  of  the  pew 

(1)  Rex  V.  Martin,  2   Camp.    100. —     be  considered,  in  some   measure,   as  the 
Such  entries  are  often   the  only   written     very  thing  to  be  proved, 
memorial  of  elections;  indeed,  they  may 


;go 
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by  a  ronnrr  oWncr  ol'  the  messuage  under  whom  the  plaintiff 
claimed,  is  evidence  to  prove  the  plaintiffs  title,  as  being 
made  by  the  chinchwardens  within  the  scope  of  their  official 
authority.  (2j  in  a  late  cascj  old  entries  in  the  vestry-books 
of  a  parish  were  held  not  to  be  evidence  for  the  purpose  of 
shewing  the  right  of  election  to  a  parish  office  to  be  in  the 
])arishioners  concurrently  with  the  rector,  and  not  in  the  rec- 
tor alone,  on  the  ground,  that  it  did  not  appear  that  the  incum- 
bent was  j)rescnt  at  the  meeting  they  related  tO;  But  extracts 
from  the  register  of  the  bishop  of  the  diocese,  were  received 
in  evidence  to  prove  the  same  appointments,  as  were  also 
several  entries  of  vestry  meetings  at  which  the  rector  was 
present.  (3) 
Rate  hooks.  Books  of  parisli  rates  have  occasionally  been  used  in  evi- 
[  *601  ]  donee*  for  the  jjurpose  of  proving  the  existence  and  residence 
of  parishioners  at  particular  ])criods.  Thus,  in  the  case  of  the 
y^ourh  Peerage,  the  book  of  rates  and  loans  of  the  parish  of 
Ilanbury  was  produced,  in  order  to  prove  the  existence  of  a 
person,  a  widow,  and  her  residence  there  in  the  year  1649, 
which  was  done  by  the  entry  of  the  payment  of  her  subscrip- 
tion to  a  parish  loan  in  that  year.  (1)  (a) 

It  seems  that  land-tax  assessments  are  evidence  to  prove 
seisin,  on  the  ground  that  it  is  the  duty  of  a  public  officer  to 
ascertain  the  occupier,  and  to  charge  him.  Connected  with 
other  evidence,  (as  receipts  in  a  steward's  book,)  such  assess- 
ments have   been  considered  to   be   entitled   to  weight.  (2) 


Land  Inx 
asseasiiieiits 


(2)  Price  v,  T/ittlevvood,  3  Camp.  2S8. 
Entries  made  by  a  cliuicli- warden  in  a 
Look  ill  vviiicli  he  did  notcharfte  hiiiiseif, 
apparently  not  part  of  liis  official  duty, 
were  rejected.  CooU  v.  Banl<s,  2  C.  & 
P.  478.  An  entry  in  a  l)Ook  kept  in  a 
parish  chest  is  not  evidence  for  the  par- 
ish ofa  certificate, Rev  V.  T)elienhatTi,2  B. 
Sf  A.  185.  .^s  to  parish  books,  see  fur- 
ther Goss  1).  VVatlington,  3  li.  &.  B.  132, 
and  supra,  p. '327. 

(3)  Hartley  v.  Cook,  5  C.  cV  P.  441. 
Papers  lianded  over  to  the  present  in- 
cumbent by  the  representative  of  the  de- 
ceased incumbent  were  received  as  parish 
papers  in  Earl  /'.  Lewis,  4  Esp.  1. 

(1)  Printed  Evidence,  lf>2.  Such 
books  are  more  clearly  admissible  where 
they  contain  an  entry  in  which  a  person 
charges  himself  with  a  receipt   of  a  rate 


or  other  money,  as  in  the  Candos  Peer- 
age case,  p.  97,  where  the  churchward- 
en's account  books  contained  an  entry  of 
money  received  at  a  burial  by  the  parish 
clerk,  to  be  accounted  for  to  the  church- 
wardens. The  date  of  Caxton's  burial 
has  been  fixed  by  a  charge  of  twenty 
pence  for  two  torches  and  four  tapers 
used  at  his  funeral,  to  be  found  in  the 
parish  books  of  St.  Margaret's  Westmin- 
ister. 

(2)  Poe  d.  Strode  v.  Seafon,  2  Ad. 
Sf  E.  1S2.  Where  the  receiver  charges 
hiinself  with  the  receipt,  the  land-lax 
assessment  is  evidence,  upon  a  principle 
before  considered,  in  treating  of  hearsay 
evidence.  Doe  d.  Smith  v.  Cartwright, 
R.  &  I\L  62.  See  Rex  v.  Commissioners 
of  Land  Tax,  2T.R.  234. 


(a)  The  official  tax  books  of  the  corporation  of  Washinorton,  made  up  by 
the  register  from  the  original  returns  or  lists  of  the  assessors  laid  before  the 
court  of  appeals,  he  being  empowered  by  the  ordinances  of  the  corporation 
to  correct  the  valuations  made  by  the  assessors,  are  evidence  ;  and  it  is  not 
required  that  the  original  lists  shall  be  produced,  to  prove  the  aasessment  of 
tfjc  taxes.    4  Pet.  R.  35y. 
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But  they  were  held  to  be  no  evidence  of  seisin,  in'  a  case 
where  the  name  of  a  former  occupier  had  been  incorrectly  in-' 
serted,  aud  no  alteration  had  been  made  subsequently,  and 
Avhere  it  was  the  custom  to  continue  the  name  of  an  ancestor 
on  the  assessment  books,  so  long  as  the  property  continued  in 
the  same  fomily.  (3) 

A  bishop's  register  is  evidence  ol  business  transacted  at  a  Bishop*;* 
visitation,  and  where  the  visitation  was  in  the  year  lOOG,  and 
the  entry  was  relative  to  the  admission  of  a  curate  of  a  par- 
ticular church  in  the  year  1591,  according  to  a  particular  cus- 
tom,* the  register  was  held  to  be  evidence  of  such  custom.  (1)  [  *602  J 

On  a  question,  whether  a  particular  district  was  part  of  a 
parish,  it  was  held,  that  a  book  produced  from  the  chapter- 
house of  the  Dean  and  Chapter  of  Sarum,  purporting  to  con- 
tain copies  of  leases  granted  by  the  dean  and  chapter,  and 
which  book  was  open  to  the  tenants  of  manors  within  which 
the  lands  were  situate,  was  evidence  as  a  public  book,  on  the 
question  of  reputation,,  witliout  any  proof  that  possession  ac- 
companied the  particular  leases.  (2) 

Ministers'  accounts  of  monasteries  frequently  furnish  im-  Minisiers' 
portant  evidence  in  suits  for  tithes  and  upon  questions  con-  ^'^<=°""'*' 
cerning  endowments,  as  exhibiting  a  detailed  descriplion, 
made  out  from  year  to  year,  of  the  parcels  and  value  of  prop- 
erty which  had  belonged  to  the  monasteries,  and  had  be- 
come vested  m  the  crown.  These  accounts  have  been  relied 
on,  even  in  preference  to  the'  Ecclesiastical  surveys.  The 
ministers  derived  their  authority  under  the  statitte  27  Hen.  8, 
c.  27.  for  the  creation  of  the  conrt  of  augmentations.  A  com- 
mission and  instructions  were  prepared  in  obedience  to  this 
statute  ;  but  no  official  report  of  the  commissioners  appears  to 
be  extant.  The  accounts  for  ditl'erent  years  are  frequently 
mere  transcripts  of  each  other,  and  occasionally  they  will  bo 
found  to  make  returns  of  property  belonging  to  the  monaster- 
ies, long  after  it  has  been  parted  with  by  the  crown.  (3) 

(3)  Drre  d.  Stansbury  c.  Arkwrijht.  2  oflS.  Thti  same  kind  of  eviiPpncc  wn» 
Ad.  &  K.  182.  See  this  cnse  expliiined  received  frotu  ihe  office  of  the  Mi^liop  of 
by  Piiitesnn,  ,1.,  in  Doed.  Strode  «  Seii-  IlurlMiii,  in  Uuiiil>le  v.  Itiint,  Holt'ti  ^. 
Inn,  2  M.  &  E.  178.  The  Uvo  firHt  en-  1*.  ('.  (iOI.  A  bi-iliop's  rndownient  un- 
tried were  in  tlie  nrtme  of  T.  S.,  who'  der  liis  seal  is  evidence.  Polls  r.  Duriiiir, 
was  dead  lit  the  time  of  their  dates,  suh-  4  fiwill.  14.')3.  AkIo  Bi).  Wetls's  book, 
seqnently  they  were  in  the  name  of  Mr.  see  Tucker  i/.  WilUim,  4  ^im.  2ti2.  Kur- 
S.  The  seisin  of  S.  S.  devisee  of  T.  S.  iher,  hs  to  Iii<ho|i's  bonk^,  Leonard  n. 
\\r\<t  in  qnestion.  The  nsse-;smenls  were  1  rinkhn,  4  Pr.  2fi4.  llul-e  r.  Ey«lon, 
received  but  were  thouf;ht  to  be  no  evi-  4  I'r.  417.  Hebden  c.  Jreeman,  4  I'r. 
donee  of  the    title.     '1  ho    Chief  Juiilice  420. 

observed,  that  it  would  be  indilVerent   to  (3)   In    n  ca.so  of  Pnllins    r.    Gresley, 

the  collectors  from    whom    they  got    the  tried  at  l>erby,  and  which   was    an    is»iie 

amount  of  the  lax,  so  that   it  was  inised.  from  the  Court  of  i'.xrbeqiier,    upon   the 

(1)  Arnold  v.  Bishop  of  IJnlh  and  equity  side  of  which  ("ouit  v.irinus  ino- 
Wells,  5  Bing  316,  and  see  Bullen  v.  tions  were  made  in  the  c.iuse,  the  sub- 
Mitchell,  2  Price.  399;  Bishop  of  .Meath  joct  of  ministers'  accounts  was  nio»:h  Av- 
V.  Belfied,  1  VVils.  215.  cussed;  there  i«  scarcely  any  rnformation 

(2)  Coombs  V.  Wheeler,    RI.    &,    M.  respecting  them  to  be  found  in  the  books. 
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Terricf.  Another  species  of  public  documentary  evidence  is  that  of 

terriers.     By  the  ecclesiastical  canons  an   inquiry  is  directed 
to  be  made  from  time   to  time   of  the  temporal    rights  of  the 
[  *603  J  clergyman  *in  every  parish  and  to  be  returned  into  the  regis- 
try of  the  bishop.     This  return  is  denominated  a  terrier. 

The  ])riMcij)le,  on  which  terriers  appear  to  be  receivable  in 
evidence,  has  been  considered  not  so  much  with  reference  to 
the  official  character  of  the  statements  which  they  contain,  as 
to  the  fact  that  they  are  admissions  by  persons  who  stood  in  a 
degree  of  privity  with   the  parties,    between  whom  they  aro 
sought  to  be  used.     Accordingly,  a   terrier  is  never  admitted 
for  a  parson,  unless  it  be  signed  by  a  churchwarden,  or,  if  the 
churchwardens  are    nominated  by  him,  by  some    substantial 
inhabitants  of  the  parish.  (1)     This  is  not    altogether  on  the 
ground  of  the  terrier  being  imperfect ;  for  it  is  not  necessary, 
in  order  to  make  a  terrier  admissible  in  evidence    for  the  par- 
son, that  it  should  have  been  made  a  perfectly   formal   instru- 
ment by  the    authentication  of  his   predecessor's  signature ; 
indeed  it  has  been  said,   that  the  absence  of  such   signature 
makes  the  terrier  stronger  evidence  in  favor  of  a  successor.  (2) 
It  seems  that  a  modus  cannot  be    established  by    evidence  of 
terriers  alone,    without    some  evidence  of  payments ;  unless, 
perhaps,  when  the  terriers  have  been  made  in  the  time  of  the 
existing  parson.  (3)    Terriers  have  not  always  been  confined, 
[  *604  ]  as  to  their  effect,  to  ^controversies  affecting  the  landowners  on 
the  one  side  and  the  parson  on  the  other.     They  are   admissi- 
ble in  suits  between  a  vicar  and  impropriator.(  1) 
Postmarks.      Post-office  marks,  in  town  or  country,   proved  to  be  such, 
are  evidence  that  the   letters,  on  which  they   are  impres  ed, 
were  in  the  office  to  which   those  marks  apply   at  the  dates 

(1)  B,  N.  p.  248.  Earl  v.  Lewis,  4  evidence,  of  a  date  shortly  subsequent  to 
Esp.  3.  A  terrier  not  signed  by  the  the  Restoration,  are  open  to  much  obser- 
owner  of  a  particular  farm  is  evidence  valion.  It  will  be  observed,  that  terri- 
against  a  succeeding  owner  on  the  sub-  ers  aro  very  frequently  merely  copies  of 
ject  of  a  modus  claimed  for  the  farm;  each  other,  and  signed  without  much 
Mytton  V.  Harris,  3  Price,   19.  consideration;  and  not  un'requenily  have 

(2)  Illingworth  v.  Leigh,  4  Gwiii.  been  fraudulently  obtained.  In  Weston 
1615;  Potts  u.  Durant,  8  Anslr.  796. —  r.  Vaughien,  tried  by  Lord  Wyn ford  nt 
An  imperfect  terrier  may  sometimes  be  \V'arwick,  his  Lordship  s.nid,  that  there 
used  by  way  of  admission;  Maddison  «.  could  not  possibly  be  better  evidence  of 
Nuttal,  6  Bing.  226.  A«  to  imperfect  the  rights  of  the  parish  than  terriers,  and 
and  irregular  terriers,  see  .Atkins  v.  i)rake,  that  "  if  every  one  of  the  persons  were 
M'Clel.  &  Y.  214;  Dertie  v,  Beaumont,  in  the  witness-box,  by  whom  at  various 
2  Price,  310.  periods,  these  recognitions  of  the  respec- 

(3)  Lake  t).  Skinner,  1  J.  5- W.  9;  live  riglits  of  the  clergymen  and  parish- 
see  further  on  the  efl'ect  of  terriers.  At-  ionershad  taken  place,  it  could  not  be  so 
kins  ».  Drake,  M'Clel.  4"  Y.  214;  Slu-  satisfactory  as  the  terriers  themselves." 
art  t).  Greehall,  8  Price,  113,  where  the  (1)  Illingworth  v.  Leigh,  4  Gwill. 
two  earliest  terriers  negatived  a  modus,  1615;  Potts  r.  Durant,  3  Anst.  796,  the 
which  the  subsequent  terriers  confirmed,  terrier  was  imperfect,  as  not  being  sign- 
Great  weight  was  given  to  the  evidence  ed  by  the  vicar.  It  would  seem  to  have 
of  terriers  in  Drake  v.  Smith,  5  Price,  been  treated  as  evidence  of  repata- 
369.    Terriers,  and  indeed  all  other  tithe  tion. 
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which  the  marks  specify.(2)     An  almanac  has  been  admitted  Almanac, 
good  evidence,  to  prove  that  a  particular  day  was  Sunday. (3) 

The  rolls  of  raanor-cuurts  may  be  considered  as  the  title  ^^^^^ 
deeds  of  copyhold  property,  and,  for  the  purpose  of  proving  ti- 
tle to  copyhold  estates,  are  receivable  against  all  persons  upon 
the  same  principle  as  actual  conveyances.  The  rolls  some- 
times also  afford  evidence  of  copyhold  customs,  either  by  way 
of  general  statement  of  a  custom,  or  as  containing  entries  of 
acts  done  in  the  copyhold  court,  from  which  the  existence  of 
the  custom  may  be  inferred  ;  they  also,  sometimes  afford  evi- 
dence of  the  boundaries  of  the  manor,  and  of  the  boundaries 
of  particular  estates  situate  within  it.  To  prove  facts  of  this 
description,  the  manor  rolls  are  evidence  between  the  lord  and 
his  copyholders,  or  between  different  copyholders.  As  regards 
strangers  to  the  manor,  it  seems  that  entries  in  the  rolls  can 
only  be  received  on  the  footing  of  admissions,  or  as  hearsay  ev- 
idence upon  matters  of  general  right. (4) 

Corporation   books  are  evidence,  by  way  of  admission,  be-  Corpora- 
tween  members  of  the  corporation.     They  are  admissible  also  ^'^"^"oks. 
to  prove  entries  of  a  public  nature.  (5)  [a)      They   sometimes 
^contain   the    only  memorial  of  acts  of   the   corporation,    in  [  *605  ] 
which  case  the  entry  is  the  thing   itself  to  be  proved.     They 
occasionally  contain  hearsay  evidence  relative  to  matters,  con- 
cerning which   evidence  of  reputation  is   admissible.     They 
cannot,  in  general,  be  adduced  by  a  corporation,  in  support  of 
it's  own  rights  or  privileges,  against  strangers.(l)  {h) 

(2)  Plumer's  case,  R.  !f  R.    Cr.    Ca.    pra,  p.  261. 

264.     See  Fletcher  v.  Braddjli,  3  Stark.  (5)  Per  Lord  Tenterden,   Ch.    J.,  in 

64.  Archangelo  I'.  Thompson,  2  Cainpb.  Marriage  v.  Lawrence,  3  H.  &   A.    144, 

623.     Cotton  v.  James,  M.  Sf  M.  276.  case  of  Gibbon  upon  a  quo   warranto, 

(3)  Page  V.  Faucet,  Cro.  Eliz.  227.  17  Howell,  810,  854,  a  right   of  swear- 

(4)  B.  N.  P.  247.     Ancient  writings,  ing  and  ad(nitting  freemen. 

"  assensu  omnium  tene7itium.^'   Denn         (1)    I  H.  HI.  214,  n.     Mayor  of  Lon- 

V.  Spray,  1  T.  R.  466.     Entry  of  mode  don  v.  Mayor  of  Lynn.     Rex  v.  Mather- 

of  descent,  though  there  be  no    instance  sell,  1  Str.  92.     IVIarriage  v.  Lawrence, 

of  taking  accordingly.     Roe    v.    Parker,  3B.  ^-A.  142.     I5rett  v.  Beales,  SL   Sr 

5  T.  R.  26.     Doe   v.  Askew,    10    East,  M.    429.     The    books    of  a  corporation 

520.    See  Chapman  v.  Cowlan,  13  East,  aggregate  are  admissible  on  .i  question  of 

10.     Doe  t).    Askew,    10    East,   520. —  tiihes  in  the  same  ni;inner  as  those    of  a 

Roe  r.  JelVery,  2    M.    &  S.  92.     Rich-  corporation  sole.     Sliort  v.  Lee,  2   J.   4- 

ards  V.  Basset,  10  B.  4-  C.  657.     On  the  W.   470. 
effect  of  manorial  documents,   vide   su- 


[a)  Corporation  books  are  evidence  of  the  procecdinn^s  of  the  corporation 
when  it  appears  that  they  have  been  properly  kept.     10  J.  R.  Lll, 

The  original  minutes  of  a  city  corporation  were  lieid  to  be  competent  to 
prove  the  acts  of  the  corporation  without  further  proof;  and  a  person  in  the 
employ  of  the  corporation  may  avail  himself  of  such  evidence,  (i  Wend. 
65L 

{h)  An  ancient  book  of  records  of  the  town  of  Boston,  entitled  the  book 
of  possessions,  which,  althoui^h  not  rorjularly  autlicnlicated,  had  been  pre- 
served among  the  records  of  the  town,  was  held  to  be  admissible  in  evi- 
dence to  prove  the  ancient  allotments.    Rust  v.  the  Boston  Mill  Corpo.  G 
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Hi«tofie«.  "  j\^  general  history  may  be  admitted,"  says  Mr.  Justice 
Buller,  "to  prove  a  matter  relating  to  the  kingdom  at 
large."  (2)  Thus,  in  the  case  of  St.  Katharine's  Hospital^ 
Lord  Hale  allowed  Speed's  Chronicles  to  be  evidence  of  the 
death  of  Isabel,  Q,ueen  Dowager  of  Edward  the  Second.  (3) 
So,  chronicles  have  been  admitted  to  prove  that,  at  a  certain 
period  King  Philip  had  not  assumed  the  style  given  him  in  a 
particular  deed.  (4)  And  the  same  book  was  admitted  as  ev- 
idence of  the  death  of  Edward  the  Second's  queen,  in  the  case 
Lord  Brouukcrv.  Sir  R.  Atkins,  (5)  wheve  Chief  Justice 
Pemberton  said,  he  knew  not  what  better  proof  they  could 
have.  Histories,  however,  it  is  admitted,  cannot  be  received 
as  proof  of  a  private  rigiit  or  particular  custom. (6)  Camden's 
Britannia  was  therefore  rejected  on  an  issue,  whether,  by  the 
custom  of  Droitwitch,  salt-pits  could  be  sunk  in  any  part  of 
the  town,  or  only  in  a  certain  place.  And  in  another  case, 
where  the  question  was,  whether  a  particular  abbey  was  of  the 
inferior  order,  Dugdale's  Monastieon  was  refused,  because  the 
original  records  might  be  had  in  the  augmentation  office.  (7) 
So,  it  has  been  determined,  that  Dugdale's  Baronage  is  not 
evidence  to  prove  a  descent. (8) 

I  *606  ]  *A  ques-tion  arose,  on  the  impeachment  of  Warren  Hastings, 
as  to  the  competency  of  proving  a  national  custom  by  a  gen- 
eral history.  The  managers  for  the  Commons  wished  to 
prove  the  customs  in  Hindostan,  respecting  the  treatment  of 
women  of  rank  ;  and,  for  thivS  purpose,  proposed  to  read  ex- 
tracts from  the  History  of  the  Growth  and  Decay  of  the  Otto- 
man Enjpire,  by  prince  Demetrius  Cantemir.(l)  The  counsel 
for  the  defendant  objected,  that  it  would  be  ^rst  necessary  to 
lay  some  ground  for  the  production  of  this  evidence  ;  at  least, 

(2)  Bull.  N.  P.  24S.  prove  N.ewstead   a  vill.    Bishop    Wells's 

(3)  1  Vent.  151,  Stainer  r.  Burgess-  liber  de  Ordinationibus  Vicariorum  has 
es,  of  Droilwltcli,  1  Salk.  282.  Skin,  been  received  to  prove  an  endowment. 
623.  S.  C.  Tucker  v.  Wilkin*,  4  Simmons,  262. 

(4)  Ne.ile  r.  Fry,  cited  1  Salk.  2S2.  (1)  Extract  from  a  report  of  the  pro- 
B.  N.  P.  249.  ceedings,  on    the    impeachment,   in    the 

(5)  Skin.   14  possession  of  T.  Jones  Howell,  Esq.,  the 

(6)  Bull.  N.  P.  248.  Cockman  v.  editor  of  the  valuable  new  collection  of 
Mather,  1  Barnardist.   14.  State  Trials.     The  question  occurred    on 

(7)  1  Salk.  282.     Skin.  623.  the  22d  of  April,  1788.     The  point  was* 

(8)  Piercy's  case,  2  Jon.  164.  A  referred  to,  by  Lord  Ellenborough,  on 
year-book  is  evidence  to  prove  the  course  tlie  trial  of  General  Picton.  See  30  How» 
of  the  Court,  1    Salk.    281.     Spelman's  ell's  State  Trials,  p.  492. 

Nomina  Villarum  has  been    received   to 


Pick.  165.  So,  the  book  of  records  of  proprietors  of  common  lands  was  ad- 
mitted in  evidence  ;  it  beinn^  traced  down  from  the  grandfather  of  the  wit- 
ness who  produced  it;  the  presumption  from  lapse  of  time  being  that  he  had 
lawful  custody  of  it,  and  there  being  no  evidence  of  the  present  existence 
of  the  proprietary  with  the  clerk  to  keep  the  books  and  records,  and  there 
being  no  place  appointed  by  law  for  the  deposit  of  such  books  when  a  pro- 
prietary became  fixtincL    4  id.  ISO.    See  4  Pet  349 ;  4  Wheat  524. 
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it  should  be  shewn,  that  the  laws  and  customs  of  Constantino- 
ple were  the  same  as  those  of  Hindostan  ;  and  even  then, 
they  said,  it  might  admit  of  considerable  doubt,  whetlier  such 
a  history  could  be  admitted  in  evidence.  After  argiuuent  ou 
the  part  of  the  managers  of  the  Commons,  the  House  of  Lords 
informed  them,  that  if  the  passage,  which  it  was  proposed  to 
produce  from  Cantemir's  History,  went  to  prove  an  universal 
custom  of  the  Mahommedan  religion,  the  managers  might 
read  it.  Two  extracts  from  the  book  were  accordingly 
read. 

Upon  a  question  as  to  the  boundaries  of  two  parishes,  where 
it  was  admitted,  on  both  sides,  that  the  boundaries  of  the  par- 
ishes and  of  the  counties  of  Brecon  and  Glamorgan  were  con- 
terminous, Nicholls's  History  of  Breconshire  was  rejected.  It 
was  said,  that  the  writer  of  that  history  probably  had  the  same 
interest  in  enlarging  the  boundaries  of  the  county  as  any  oth- 
er inhabitant  of  it,  and  that  it  was  not  like  a  general  history 
of  Wales.(2) 

A  notarial  protest  under  seal  is  not  evidence  that  a  foreign  ^o7pi?i'.'ii"c" 
bill  of  exchange  has  been  presented  for  payment  in  Eng-  [  *G07  1 
land,  (1)  A  ship-protest  is  of  itself  only  evidence  to  contra- 
dict the  captain's  testimony,  and  not  to  shew  a  variance  be- 
tween it  and  the  condemnation,  (2)  (a)  The  mere  produc- 
tion of  a  diploma  of  a  doctor  of  physic,  under  seal  of  one  of 
the  universities,  is  not  sufficient  evidence  to  shew  that  the 
party  named  in  the  diploma  is  entitled  to  that  degree, (3)  The 
sound-list,  containing  the  account  of  the  arrival  of  ships,  is 
not  evidence  of  that  fact.  (4) 

Certificates  arc  made  evidence  by  statute  in   several  cases,  Cciificates. 
as,  for  example,  to  prove  a  previous  conviction  for  felony,    or 

(2)  Evans  v.  Geltingj  6  C.  ^  P,  586.  Documentg  transmitted  by  British  Con- 
See  fnrlher,  on  the  subject  of  histories  cuis,  stnling  the  iirrival  of  vessels  at  par- 
as evidence.  Lord  Ellenborough'n  ol)ser-  ticular  ports,  are  not  evidence,  Uot)erta 
vaiions  in  Gov.  Ficlon's  case,  30  How-  r.  Eddington,  4  Esp.  88,  and  see  Wal- 
ell,  492.  Chief  Justice  Jefleries,  in  La-  dron  v.  Conihe,  3  Taunt.  162.  Entry 
dy  Ivy's  case,  refused  to  admit  a  printed  of  contracts  for  coals,  under  47.  Geo.  3, 
history  to  show  the  date  of  ihe  resigna-  c.  68,  not  evidence  against  buyer,  Urown 
tian  of  the  Emperor  Charles  v.,  10  How-  v.  Capel,  AL  .J-  I\L  374.  As  to  the  ef- 
ell,  625.  (S^ee  7  Tet.  11.  554;  2  Hani,  feet  of  a  shipping  entry  at  the  Cusiom- 
R.  86,  and  ante  p.    n.)  house,  see  Hughes  t).  Watson,    1    Stark. 

(1)  Chesmer  i;.  Noyes,  4  Camp.  179.  Fiooks  of  receiver  of  duties  on 
129.  roais,  \\'eaver  r.  Prentice,  1    Esp.    369. 

(2)  Christian  r.  Coombe,  2  Esp.  Entry  in  othce  for  licensing  stage-coach- 
490.     See  2  Evans's  Poihier,  288.  cs,  Strother  i-.  Wellan,    4  Camp.    24. — 

(3)  Mories  v.  Thornton,  8  T.  R.  Returns  of  sales  of  corn,  under  1  and  2 
307.  CJeo.  4,  c.  87,    not   conclusive.      W'ood- 

(4)  Roberts  V.  Eddington,  4  Esp.  88.     ley  v.  lirown,  2  Ping.  527, 

(a)  It  seeins,  that  the  protest  of  the  captain  and  a  majority  of  the  crew, 
made  before  a  notary  public,  or  for  want  of  one  before  a  inap[istrato,  in  tho 
first  port  recently  after  arriving  there,  is  evidence  in  chief  for  the  insurer.  1 
Ball.  317  ;  2  id,  196.  But  see  the  case  of  Doherty  v.  Fairis,  2  Yerg.  R,  73  ; 
3H,  &J.71, 
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for  uttering  counterfeit  money.  (5)  Certificates,  upon  matters 
of  law  mixed  with  fact,  have  sometimes  been  made  the  appro- 
])riate  medium  of  proof,  and  conclusive  evidence  upon  certain 
(incstious.  ((j)  But,  ill  general,  a  certificate  of  a  mere  matter 
of  fact,  not  coupled  witli  any  matter  of  law,  is  not  receivable 
in  evidence.  (7j  (a) 
By  ihe  A  certificate  of  the  king,  under  his  sign  manual,  has   been 

crown.  admitted,  in  an  old  case,  as  evidence  of  a  fact,  in  a  suit  on  a 
[  *608  ]  *promise  of  marriage  ;  (1)  the  report  states,  that  the  certificate 
was  allowed  for  proof,  without  exception.  But  it  is  laid  down 
in  Rolle's  Abridgment,  (2)  "that  the  king,  as  it  seems,  cannot 
be  witness  in  a  cause,  by  letters  under  his  sign  manual."  And 
Lord  Chief  Justice  Willes,  in  his  judgment  in  the  case  of  Om- 
ichund  v.  Barker^  (3)  says,  referring  to  this  case  in  Hobart, 
"  Even  the  certificate  of  the  king,  under  his  sign  manual,  of 
a  matter  of  fact,  has  been  always  refused,  except  in  one  old 
case  in  Chancery." 
Of  minister.  A  certificate  under  the  seal  of  a  minister  abroad,  as  to  the 
fact  of  a  marriage  having  been  solemnized  before  him,  was 
admitted  in  an  old  case  ;  (4)  but  the  admissibility  of  such  ev- 
idence has  been  questioned  ;  (5)  and  it  cannot  be  doubted, 
but  that  the  evidence  would  now  be  rejected.  (6)     A  certifi- 

(5)  See  1  Rnss.  on  Crimes,  b.  2,  ch.  British  merchants,  Rex  v.  Vyse,  and 
36.  Rex  t).  \\'atson,  R.  &  R.  468. —  Rex  v.  Spearpoint,  Forrest  35.  In  coal 
Also  the  examples  of  copies  of  public  or  trade,  A  Id  red  v.  Hallwell,  1  Stark.  117. 
other  documents,  by  authorized  officers.  Veterinary  College,  Sevvell  v.  Corp,  I  C, 
infra.  Sc  P.  392.     Agent  at  Lloyd's,  Drake   v. 

(6)  As  to   the  certificates    of  bishops.  Marry  at,  1  B.  Sf  C.  473. 

Omichurid  v.  Barker,  Willes,  549.     Per         (1)  Abignye   v.    Clifton,    Hob.   Rep. 

De  Grey,  Duchess    of  Kingston's    case,  213.     See  3  Woodeson,  Lect.  275. 
20  Howell  339.     Com,  Dig.  Certificate,         (2)  2  Roll.  Ab.  686  (H).     Art.  1,  ci- 

and  vide  supra.  ting    the    case   of  Abignye   v.    Clifton, 

(7)  Certificate    of    British      Consul,  contra. 

€X  parte  Cfiurch,  1  D.  &.  R.  324.    Vice  (3)   Willes,  Rep.  550. 

Consul  Waldron    r.    Coombe,    3  Taunt.         (4)   Alsnp  v.  Bowtrell,  Cro.  Jac.  541. 

162.     Roberts  v.  Eddington,    4  Esp.  88.         (5)  Willes,  Rep.  549, 


{a)  Certificate  of  a  fact,  is  not,  in  general,  evidence,  20  J.  R.  285 ;  2 
Cowen,  6G1 ;  14  Pick,  442,  Facts  are  to  be  proved  by  affidavit,  12  Wend. 
212. 

{b)  Certificate  of  marriage,  is  admitted  in  Massachusetts  to  prove  the  mar- 
riage. 15  Mass.  168.  See'll  Mass.  92. 

A  surgeon  of  a  regiment  may  certify  as  to  the  inability  of  a  private  to  do 
military  duty;  but  his  certificate  is  not  conclusive.     7  Pick.  251, 

Any  public  oflicpr  whose  duty  it  is  to  keep  the  original  may  certify  a  copy. 
7  Pet.  53;  1  Wright,  51  ;  3  Watts,  110,  Other  persons  cannot  certify;  3 
Watts,  110;  4  id.  424.  An  attorney  of  record  cannot  certify  as  to  a  judg- 
ment obtained  by  him  in  court;  an  exemplified  copy  is  the  proper  evidence 
of  the  fact.  20  J.  R.  285.  The  clerk  of  a  city  cannot  certify  as  to  the  elec- 
tion of  a  street  inspector  or  surveyor.  1  Pick,  418,  The  city  record  is 
better  evidence, 

A  highway  surveyor  cannot  certify  his  doings  upon  his  warrant  so  as  to 
make  it  evidence,  2  N.  H.  R.  390.  A  secretary  of  a  banking  corporation 
cannot  certify,  unless  it  be  a  copy  under  oath,  14  Mass,  178, 
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cate  from  the  secretary  at  war,  as  to  the  nature  of  the  station  or serreta- 
of  a  sergeant  in  the  army,  is  said  to  have  been  admitted,  ^^  ^^"^'' 
though  opposed,  in  the  case  of  Loyd  v.  Woodall,  (6)  but  for 
what  reason  it  was  admitted,  or  upon  what  principle,  is  not 
stated.  The  general  rule,  is  that  our  law  never  allows  a  cer- 
tificate of  a  mere  matter  of  fact,  not  coupled  with  matter  of 
law.  to  be  admitted  as  evidence. (7)  (a) 

A  certificate  of  justices,  certifying  that  a  highway,  which  is  ^^  •i"^- 
the  subject  of  an  indictment,  is  in  a  state  of  repair,  is  admit- 
ted, in  common  practice,  as  an  adjudication  of  the  state  of  re- 

I    (6)  1  Black.  Rep.  29.  (7)  By  Willis,  Ch,  J.,  Willes's  Rep.  550. 

(a)  A  secretary  of  state  may  certify,  that  a  particular  person  has  been 
recognized  as  a  foreign  minister.  1  Baldw.  R.  iJ38  ;  2  Wash.  C.  C.  R.  205. 
4  id.  531. 

An  account  stated  at  the  treasury  office  may  be  certified  according-  to  the 
provisions  of  a  particular  statute,  but  the  certificate  can  only  be  evidence 
when  it  applies  to  accounts  arising  in  the  usual  mode  of  transacting  business 
iu  the  department.  3  Pet.  29. 

The  certificate  of  an  official  act,  given  at  the  time,  by  the  governor  of  St. 
Thomas  certify 'ng  that  a  captain  of  a  vessel  petitioned  for  leave  to  take 
away  the  cargo  of  a  vessel,  which  the  governor  refused,  was  held  to  be 
admissible — the  court  saying  that  this  was  different  from  a  certificate  of 
matters  not  official.    3  Wash.  C.  R.  95. 

The  certificate  of  referees  that  they  have  made  a  mistake  in  the  adjust- 
ment of  accounts  referred  to  them  is  admissible,  although  it  does  not  state 
the  particulars  of  the  mistake.  1  Hall,  379. 

The  court  admitted  the  certificate  of  the  clerk  to  prove  the  loss  of  a  pa- 
per left  in  his  office.  2  Itawle,  232. 

(//)  Two  justices  have  power  by  statute  to  administer  an  oath  to  a  poor 
debtor  when  confined  in  jail  for  debt:  Held,  that  their  certificate  as  to  their 
proceedings,  was  conclusive.  Haskell  v.  Haven,  3  Pick.  404.  But  if  they 
proceed  without  jurisdiction,  then  it  may  be  avoided  by  plea  or  evidence,  id. 

In  an  action  upon  a  justice's  judgment,  a  certified  transcript  of  the  judg- 
ment is  prima  facie  sufficient.     2  Penn.  405. 

A  judgment  before  a  justice  who  is  dead  may  be  proved  by  the  production 
of  the  original  minutes  of  the  justice,  with  proof  to  verify  the  minutes. 
Baldwin  v.  Prouty,  13.1.  R.  130. 

The  prothonotary  may  certify  that  a  writ,  declaration,  &,c.  cannot  be  found 
in  his  office;  and  it  is  sufficient  to  let  in  secondary  evidence.    2  Rawle,  236. 

Where  a  justice  of  the  peace  has  died  without  drawing  out  his  record  in 
form;  the  minutes  made  by  him  in  his  docket  is  evidence.  6  Verm.  541.  A 
justice's  docket  is  produced,  and  it  appears  that  a  judgment  ot  non-suit  is 
entered  iu  it.  Held,  that  evidence  aliunde  was  not  admissible  to  prove  that 
a  i)earing  was  had  upon  the  merits.     7  Wend.  104;   14  J.  R.  480. 

A  certificate  given  after  a  justice's  commission  has  expired  is  an  official 
certificate.  8  Wend.  393.  And  is  competent  evidence  for  the  justice  as  well 
as  other  persons,  because  the  statute  makes  it  evidence,  id.  7  Cowen,  313. 
A  certificate  of  a  trial,  made  by  a  justice,  canuot  be  contradicted  by  parol 
evidence.  13  J.  R.  184;  7  Wend.  105.  Parol  evidence  of  the  proceedmgs 
before  a  justice  is  not  admissible.  Posson  v.  Brown,  11  J.  R.  ItiG.  The 
justice  may  be  admitted  to  verify  them.     id. 

A  sworn  copy  of  a  justice's  entries  in  his  docket  is  admissible  ;  for  these 
dockets  are  of  a  public  nature.  The  justices  are  required  to  keep  a  docket; 
and  they  fall  within  the  rule  of  public  books,  which  ought  not  to  be  re- 
moved, and  of  which  therei'ore  tlie  law  permits  copies,  proved  by  oalli,  to  be 
evidence.  14  S.  &.  R.  440. 
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pai^,  after  a  plea  of  guilty  pleaded  by  the  parish.  (8)  A  pro- 
test, as  to  the  presentment  and  non-acceptance,  in  a  foreign 
country,  of  a  foreign  bill  of  exchange,  attested  by  a  notary- 
public,  is  evidence  of  ibose  facts,  in  an  action  upon  the  bill : 
lliis  is  a  relaxation  of  the  strict  rule,  from  a  principle  of  gen- 
oral  convenience.  (9)  (a) 


[  *609  ]  '  *CHAPTER  HI. 

ON  THE  PROOF  OF  WRITTEN  EVIDENCE. 

It  is  proposed,  in  the  first  section  of  the  present  chapter,  to 
treat  of  the  proof  of  records  and  judicial  proceedings;  and  in 
the  next  section,  to  treat  of  the  proof  of  other  public  writings. 

Section  I. 

Of  the  Proof  of  Records  and  Judicial  Proceedings. 

The  admissibility  and  effect  of  records  and  judicial  proceed- 
ings having   been  treated  of  in  a  former  chapter,  it  remains  to 
consider  how  they  are  to  be  proved,  so  as  to  render  their  con- 
tents receivable  in  evidence. 
General  The  peculiarity  of  the  principle  which  governs  the  proof  of 

prmcip  e.     j|^^  documcnts  in  question,  is,  that  it  is  a  deviation  from  the 

becnndary  i   •    ■  •  .  i         •  c      ^         ^ 

evidence,  general  rule,  which  requires  the  production  oi  the  best  evi- 
dence. And  the  ground  of  this  deviation  is,  that  documents 
of  great  importance  should  not  be  subject  to  the  loss  that 
might  be  incurred  if  they  were  removable  ;  and  that  the  pub- 

(8)  6  T.  R.  630,  635.  Thornton,  1  Nev.  8,-  P.  339.     See  Ches- 

(9)  Willes,  550.  Anon.  12  Mod.  mer  r.  Noyes,  supra,  606,  as  to  pre- 
345.  See  further,  as  to  tlie  effect  of  a  sentments  in  England,  as  to  proof  of 
notary's  certificate,  Vin.  Ah.  Ev.  p.  123.  protests  made  abroad  or  in  England. — 
As  to  foreign  notarial  copies,    Brown  r.  Chitt.  on  Billsj  405,  7th  edit. 


(a)  As  to  notice  of  tire  protest  of  a  foreien  bill,  a  copy  of  the  protest 
should  be  ofiven  or  offered  to  the  drawer,  or  dun  dilig'ence  used  to  furnish 
him  with  tliis  notice,  before  he  can  be  charged,  if  when  the  bill  was  drawn 
his  connection  with  the  drawee  was  such  as  tjave  him  a  right  to  draw. 
Blakely  v.  Grant,  6  Mass.  386.  But  see  Lenox  v.  Leverett,  10  id.  1;  Wells 
V.  Whitehead,  15  Wend.  530;  Chit,  on  B,  n.  (y)  But  see  Chit,  on  B.  8th 
Am.  ed.  p.  498. 

The  certificate  of  a  foreign  notary,  authenticated  by  his  seal  of  office,  is 
received  in  the  courts  of  the  U.  States  as  fall  proof  of  the  drawer's  refusal 
to  accept  or  pay  the  bill.     4  Mart.  R.  "^8.3. 

Inland  bill.  The  protest  of  an  inland  bill  cannot  be  proved  by  the  nota- 
ral  seal ;  the  notary  must  be  called.  1  Harrington,  234.  See  2  Watts,  141, 
■where  the  protest  of  a  notary  interested  in  the  stock  of  a  bank  which  was  a 
party,  was  held  not  to  be  admissible. 
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lie  should  not  be  deprived  of  the  use  of  theii-  contents  when 
wanted  in  several  places  at  the  same  time.  (1)  Besides  which, 
the  danger  of  fabricating  evidence  in  reference  to  such  docu-v 
ments  is  very  inconsiderable,  in  consequence  of  there  being  a 
ready  access  to  the  original  instruments. 

Of  some  records  the  Courts  will  take  judicial  notice.     A  J"'!"''*' 
distmction  upon  this  subject  exists  with  respect  to  the  proof  ot  i.„|,|jc  acts, 
public  and  private  acts  of  parliament.     Laws   which  concern  Private 
the  *king,  the  public,  all  spiritual  persons,  all  officers  in  gener-  r'^^p^/^  i 
al,  all  traders,  are  public  acts.     But  such  as  relate  to  the  no*  '■ 
bility  only,  or  to  the  spiritual  lords,  or  particular  places,  or  par- 
ticular trades,  are  private  acts.  (!)(«) 

This  distinction  between  public  and  private  acts  is  not  ap- 
plied, in  collections  of  the  English  statutes  at  large,  to  any 
statutes  before  those  of  Richard  the  Third.  After  the  public 
acts  of  the  session  have  received  the  royal  assent,  a  transcript 
of  the  whole  is  engrossed  on  parchment  and  certified  by  the 
clerk  of  the  parliament,  and  deposited  in  the  Rolls  Chapel. 
The  original  act  is  kept  in  the  parliament  office.  Enrolments 
of  public  acts  certified  and  delivered  into  Chancery,  are  pre- 
served in  an  uninterrupted  series  in  tlie  Rolls  Chapel,  from 
the  beginning  of  the  reign  of  Richard  the  First  to  the  present 
time,  except  during  the  Commonwealth.  Such  of  the  rolls  of 
parliament  as  are  not  in  the  Rolls  Chapel  are  in  the  Tower  of 
London,  except  a  few  of  an  early  date  in  the  Chapter  House. 
Private  acts  are  filed  and  labelled,  and  remain  with  the  clerk 
of  the  parliament,  and  are  not  enrolled  or  deposited  in  the 
Rolls  Chapel,  though  some  of  the    earlier  private  acts  are  to 

(1)  1  B,  ^  A.  185;  GJIb.  Ev.  8;Bac.  v.  Beales.  1  Jf.  &  M.  421.  a  Cnnnl    Act 

Ab.  Ev.  1,  itHposing  Tolls.     2  VVnw.  Saand.  155,  a. 

(1)  Gilb.    Ev.    39,  40;  Rnnnington'^a  Stat,  of  SheiitV's    Bonds.     If  a   private 

HaFe,  H.  of  C.  L.  15   and    16,  n.     Bac.  statute    be   afterwards    recoj;nized     in    a 

Ab.  ytat.  I'".,    with   respect   to    decisions  public  Act,  it  v\ ill  be  judicially    noticed, 

whether  particular   acts    were  public    or  Samuel  c.  Evans,  2  T.   R.  575  ;  Burr, 

private.     M   &  M.  191,  stat.  IJ.  8,  rela-  224. 
live  (o  the  College  of  Fliysicians.     Brett 


[a]  Statutes  creating  corporations  public  in  tlieir  nature,  siicli  a.s  Bankinsf 
corporation-s,. ;}  Cowen,  ti62;  and  acts  prescribing  the  limits  of  counties  and 
towns,   7  Ma.s.s.  [>,  are  public  acts. 

Acts  regulatinij  the  taking  of  fish  within  the  state  arc  public  statutes. 
Indeed  all  laws  regulating  the  taking  of  fish,  or  made  for  the  public  l)riiefit 
to  preserve  the  fish,  are  public  statutes.     .')  Mass.  'ititJ.  !See  J)  Greenl.  .'>4. 

The  imposing  a  penalty  upon  all  who  may  violate  the  statute,  is  of  itsdf 
sufficient  to  constitute  it  a  public  act     12  l^ick.  'X^\. 

A  law  of  congress  with  respect  to  insolvent  debtors  within  the  District  of 
Columbia,  has  been  held  to  be  a  private  statute.   Id  J.  R.  MOO. 

A  provision  in  the  act  of  incorporation,  tii.it  it  shall  be  a  public  net,  will 
constitute  it  such,  so  far  at  least  as  to  oblige  courts  of  justice  to  iioltcc  it 
without  its  being  specially  set  forth.    Beaty  t;.  Knowjer,  4  Pet  152. 
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bo  found  there,  and  for  a  considerable  time  it  was  the  practice 
to  enrol  in  Chancery  the  titles  to  private  acts.  (2) 

A  private  act  may  contain  clauses  of  a  public  nature,  and 
then  the  act,  as  iar  as  those  clauses  are  concerned,  is  to  be  re- 
garded as  a  public  act.  Thus  in  the  case  of  Rex  v.  Uttcrby, 
a  clause  relating  to  a  public  highway,  occurring  in  a  private 
inclosure  act,  was  held  by  Mr.  Justice  Holroyd  to  be  provea- 
ble  in  the  same  way  as  a  public  act.  (3) 
r  #511  ]  *Public  acts  of  parliament  are  judicially  noticed;  and  the 
printed  statute  is,  in  theory,  used  only  for  the  purpose  of  re- 
freshing the  memory  of  the  Courts.  The  regular  proof  of  a 
private  act  of  parliament  is  by  aa  examined  copy  compared 
with  the  parliament  roll,  (a) 

In  some  acts  of  parliament,  not  relating  to  the  kingdom  at 
large,  a  special  clause  is  often  inserted,  declaring  them  to  be 
public  acts,  and  that  they  shall  be  taken  notice  of  as  such, 
without  being  specially  pleaded  ;  in  which  case,  they  are  to 
be  proved  in  the  same  manner  as  public  acts ;  it  is  not  neces- 
sary to  prove  them  by  an  examined  copy,  or  to  shew  that  the 
printed  copy  was  printed  by  the  king's  printer.  (1) 

A  clause  was  often  formerly  inserted  in  private  acts,  provi- 
ding that  they  shall  be  printed  by  the  king's  printer,  and  that 
a  copy  so  printed,  shall  be  admitted  as  evidence  of  that  act. 
In  such  cases,  a  copy,  purporting  to  be  printed  by  the  king's 
printer,  will  be  admissible  in  evidence  ;  it  is  not  necessary  to 
prove  that  the  act  was  purchased  of  the  king's  printer.(2) 

The  printed  copy  of  an  act  is  sometimes  incorrect,  in  which 
case,  the  Court  will  be  governed  by  the  parliament  roll,  as  in 
Rex  V.  Jeffries,  (3)  where  Keble's  and  Rastal's  edition  of  the 


Private 
arts.' 
I'uhlic 
clauaei 


Act  incor- 
rect. 


(2)  Preface  to  the  Statutes,  by  the 
Coinmissioners  of  the  Public  Records. 

(3)  Rex  V.  Utterby,  Lincoln,  before 
Holroyd,  J.  See  also  Hob.  227.  A 
Stat,  of  7  G.  3,  for  encouraging  engrav- 
ing, contains  a  private  clause  concerning 
Hogarth's  widow. 

(1)  Reaumont  w.  Mountain,  10  Ring. 
404.  Woodward  r.  Cotton,  1  Cr.M.  &  R. 
44.    Some  ditficulty  for  a  time   existed 


on  this  subject,  in  consequence  of  the 
report  of  the  case  of  Rrett  v.  Reals,  M. 
^-  M.  421.  See  per  Lord  Lyndhurst,  1 
Cr.  M.  &  R.  47.  The  present  form  of 
enactment  was  adopted,  in  order  to  make 
the  proof  of  the  act  being  printed  by 
the  King's  printer  unnecessary,  ib, 

(2)  Lincoln  Summ.  Ass.  *1S32,  By 
Parke  .1. 

(3;   1  Str.  446. 


(a)  In  the  U.  State  courts  and  in  some  of  the  state  courts,  the  authorized 
printed  statute  books  are  admitted  as  evidence  of  private  as  well  as  public 
acts.  G  Binn.  321  ;  12  S.  &  R.  203 :  4  Cranch,  387  ;  1  Mon.  R.  4.  New- 
York  R.  S.  S.  184  s.  12. 

A  volume  purporting,  on  the  face  of  it,  to  contain  the  laws  of  a  sister 
state,  is  admissible  as  prima  Jacie  evidence  to  prove  the  statute  law  of  that 
state.  3  Pick.  293.  So  in  Pennsylvania  and  in  the  U.  States  Courts,  6  Binn. 
337  ;  4  Cranch,  388.  1  Rawle,  386;  7  Mon.  R.  57G.  It  is  different  in  New- 
York.  There,  foreio^n  statutes  are  proved  by  an  exemplification.  2  Wend. 
411 ;  6  id.  483.  In  Connecticut,  6  id.  48(i ;  the  laws  of  New  York  are  proved 
as  facts;  and  when  these  and  the  proceedings  under  them  are  relied  on  in 
defence,  they  must  be  set  out    6  Conn.  480  ;  4  id.  517. 
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statutes  were  at  variance,  and  in  the  case  of  Spring  v. 
J57ve,  (4)  where  Keble's  and  Poulton's  editions  of  a  statute 
were  found  incorrect. 

Next,  with  respect  to  the  proof  of  records  in  Courts  of  Jns-  ;^"^[j^J^'  '^' 
tice,  *these  may,  for  the  reasons  before  stated,  be    proved  by  r  *^Yl  1 
copies.     Where,  indeed,  the  existence  of  the  record  is  the  ve-  Record  iu 
ry  point  in  issue,  as  upon  an  issue  joined   in  the  plea  of  nul  '""*'■ 
/ie^  record,  and  the  record  belongs  to  the  same  Court  wherein 
issue  is  joined,   the  record  itself  must  be  actually    produced. 
But,  even  upon  issue  joined  on  such  a  plea,  where  the  record 
is  in  another  superior  Court,   the  inconvenience  of  removing 
the   originals  is  in  some  measure  avoided,  by  obtaining  the 
tenor  of  the  record   through  the   means  of  a  certiorari,   and 
mz7<«m?/s  out  of  Chancery.(l)      If  the  record  of  an  inferior 
Court  is  required  in  a  suit  before  a  higher  tribunal,  a  certiorari 
may  be  issued  out  of  the  superior  Court  as   well  as  from  the 
Court  of  Chancery.  (2)     And  in  pursuance  of  this  suit,  where 
the  superior  Court  sends  for  the    record  of  an   inferior  Court, 
not  for  the  purpose  of  seeing  whether    their   proceedings    are 
within  the    limits  of  their  jurisdiction,  but  merely    to  know 
whether  there  be  in  fact  such  a  record,  it  will  be  sufficient  to 
certify  the  tenor,  that  is,  a  literal  transcript  of  the  record  ;  but 
where    the  record  itself  is  the    subject    of  the    proceedings 
in    the   Superior    Court,    the  original  ought   to    be   return- 
ed. (3) (a) 

Where  a  record  is  adduced  in  evidence,   not  upon  an  issue 
of  nul  tiel  record,  but  merely  in  support  of  some   allegation, 

(4)  2  Mod.  240;  see   also   Archer  v.  translation  of  the  Statutes  now  common- 

Holligstyle,  185;  Price  t>.    Ilollis,    1   M.  ly  in  use  hear  the  date  1618. 

&  S.  105;    the   marginal  note,   sch.    no.  (1)  Lultrel  v.    Lea,    Cro.    Car.    297; 

18;  13  G.  3,  c.  78,   with    respect  to  the  Pitt  v.  Knight,  1  Saund.  98;  Hewson  v. 

divisions  of  sections  in  the  printed  copies  Brown,  2  Uurr  1034. 

of  acta.     See  Iloiroyd,    J.,   3    B.    4-  C.  (2)  IJutcher     and    Aldworth's    case, 

71,  as  to  points.     1  Show.    210,   as   to  Cro.  Eliz.  821;  Guilliman  r.  Hardy,    1 

the  title   of  the  act  being  part  of  it.      1  Lord  Raym.  216. 

W.  Bl.  95;  I  Lord   Raym.   77;     Ambl.  (3)  Woodcraft  v.  Kinaston,  2    Alk. 

20;8T.  R.    165;  2  B.   &  C.    37;  3  B.  307. 
^C.  18,183;  8  B.  &    C.   466.     The 


(a)  Proof  of  record  under  issue  of  nul  tiel  record.  See  the  case  of  Vnil 
V.  Smith,  4  Cowoii,  71,  and  the  present  practice  in  New  York.  1  R.  S.  377, 
s.  ()5;  2  id.  403,  s.  3!> ;  C  Wend.  ,512. 

Ladd  r.  Blunt,  4  Mass.  402  shows  the  practice  in  Massachusetts  to  be  for 
the  court  to  inspect  the  copy  of  tlie  record.  Parsons,  C  J.,  says  :  "  We 
never  direct  the  record  of  the  Court  of  Common  Pleas  to  be  sent  us  on  the 
trial  of  an  issue  of  nul  tiel  record;  but  receive  copies  of  their  records  at- 
tested by  the  clerk  in  evidence,  which,  hy  immemorial  usajjo  is  held  to  be 
evidence  of  the  record.  Indeed,  upon  a  writ  of  error  or  rciiiorari,  nothinof 
but  the  tenor  of  the  record  is  sent  up ;  which  is  only  a  copy  allestcd  by  the 
clerk." 


copiei, 
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and  as  such  is  submitted  to  a  jury,  it  may  in  all  cases  be  prov- 
ed by  a  copy,  (a) 

Copioiun-        Copies  of  records  are  of  two  kinds,  under  seal  and  not  un- 

dcrseai.  jpj.  ggjji  .  those  under  seal  are  either  by  exemplifications,  or 
by  inspcximus.  Copies  of  records  and  judicial  proceedings 
under  seal,  are  considered  as  of  higher  credit  than  any  sworn 
copy  ;  for  it  is  said,  "  Courts  of  Justice  that  put  their  seal  to 
the  copy,  are  more  capable  than  a  common  person  to  examine, 
and  more  exact  and  critical  in  their  examination."  These 
copies  under  seal  principally  occur  in  the  proof  of  letters  pa- 
tent, probates  and  letters  of  administration,  and  foreign  judg- 

r  *613  1  ments ;  *in  the  latter  instance,  they  are,  as  will  be  shewn, 
the  peculiarly  proper  evidence  of  acts  of  foreign  Courts.  (1) 

In  proving  a  record  or  judicial  proceeding  by  a  copy  under 
seal,  it  is  to  be  observed,  that  the  seals  of  the  king,  and  of 
the  superior  Courts  of  Justice,  and  of  all  Courts  established  by 
act  of  parliament,  are  admitted  without  extrinsic  proof  of  their 
genuineness  ;  judicial  notice  is  taken  of  the  seal  of  the  county 
palatine  of  Chester,  and  of  the  seal  of  the  Ecclesiastical  Court 
on  the  exemplification  of  a  will.  (2) 

omce  ^n  office  copy  of  a  record  is  a  copy  authenticated  by  a  per- 

son trusted  for  that  purpose,  and  it  is  admitted  in  proof  upon 
the  credit  of  the  officer,  without  evidence  of  it's  having  been 
actually  examined.  The  rule  respecting  the  admission  of  of- 
fice copies  in  evidence  is,  that  an  oflice  copy  is  in  the  same 
Court  and  in  the  same  cause  equivalent  to  a  record ;  but  in 
another  Court,  or  another  cause  in  the  same  Court,  the  copy 
must  be  proved  to  be  examined.  (3)      It  seems  that  in  the 

(1)  See  B.  N.  p.  227;  3  Inst,  173;  such  proof,  vide  in/ra.  Seals  of  Private 
15  Co.  93,  a.;  Sid.  145;  Plowd.  Com.  Courts  and  (Corporations.  On  proof  by 
411;  Hardr.  118.  On  the  proof  by  the  seals  of  Courts,  see  further,  Yin.  Ab. 
constat  or  inspeximus,  see  further,  Vin.  Evidence;  A.  b.  69,  p.  132.  As  to  the 
Ab.  Ev.  A.  b.  44,  p.  121;  A.  b.  25,  p.  effect  of  a  seal  being  broken  offer  near- 
97.  On  the  proof  by  exemplifications,  ly  so,  in  the  instance  of  administrations, 
id.  A.  b.  33,  p.  114.  recoveries,  certificates,  and  other  instra- 

(2)  Tooker  r.  Duke  of  Beaufort,  Say-  ments,  and  the  effect  of  public  documents 
er,  297;  County  Palatine  Seal,  Hardr.  being  torn,  see  Vin.  Ab.  Evidence,  A.  b. 
120;  Seal  of  Archbishop,    Hardr.    118.  74,  p.  136. 

Exemplification   of  fine   or  recovery   in  (3)  Denn  v.  Fulford,    2  Burr.    1179; 

"U'ales   or  counties   palatine,    Clive    v.  Black  v.  Lord  Braybrooke,  2  Stark.   13; 

Gwyn,  2  Sid.  145;  see    10  Co.    93,  a.;  per  Littledale,  J.,  in  Highfieid  u.  Peake, 

Sid.  146.     Perhaps  the  distinction  is  not  M.  ^  M.  HI.     It  seems   that   the   rule 

very    precisely    drawn     between    those  has  not  been  strictly  acted  upon  in  regard 

seals  which   are  admitted   without   proof  tn  affidavits  before  the  same  Court,  but  not 

of  genuineness,  and  those  which   require  in  the  sairie  cause,  Wightwick  v.  Banks, 


(a)  See  11  Pick.  28,  where  it  was  held,  that  a  copy  of  the  proceed- 
ings of  any  court  of  record  in  the  state,  certified  to  be  a  true  copy  of  the 
record  of  such  court,  by  the  clerk  of  such  court,  under  the  seal  thereof,  was 
competent  evidence  of  the  existence  of  such  record  in  every  other  judicial 
tribunal  in  the  state.  The  seal  of  the  court  proves  itself.  2  H.  &  J.  2J8 ; 
3J.  R.310;  6N.H.  R.  453. 
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case  of  an  issue  out  of  Chancery,  office  copies  of  depositions 
in  the  same  cause  in  the  Court  of  Chancery  are  not  receiva- 
ble. (4) 

*Besides  office  copies  of  the  judicial  proceedings  of  Courts,  ^^",y,'"''^ 
which  according  to  the  rule  of  Lord    Mansfield   are   only  ad-  offirer.  (a) 
missible  between  the  same  parties  in  the  same  Court,  office  [  *014  ] 
copies  are  admitted,  in  all  Courts,  of  certain  records  of  which 
it  is  the  duty  of  particular   officers,   appointed   by  the   law,  to 
furnish  copies.     These  are  copies  which  it  is  the  duty  of  the 
officer  to  make,  and  which  he   is  not  merely  authorized  by  a 
particular  Court  to  make  for  the  convenience  of  suitors  in  that 
Court.     It  has  been  said    upon    the  subject  of  such    copies, 
that,  where  the  law  appoints  any    person  for  a  particular  pur- 
pose, the  law  must   trust  him  as  far  as  he  acts  under  it's  au- 
thority. (1) 

The  chirograph  of  a  fine,   for  example,  is  evidence   of  the  Chirograph, 
fine,  the  chirographer  being  appointed  to  give  out  copies  of 
the    agreements  between  the   parties,    which  are  entered  of 
record.  (2)     An  indorsement  by  the  proper  officer  on  a  deed 
of  bargain  and  sale,  enrolled  according  to  the  form  of  the  stat-  Enrolment, 
ute  27  H.  S,  c.  16,  is  evidence  of  the  enrolment  :  (3)  and   an 

Forrest,    153;  Casburn   v.   Reid,    2   B.  jtn'ws  case  of  Purnard  u.  Nerot,  1  C.    if 

Moore,  60;  Croke  ».  Uowling,  B.  N.  P.  P.  580.     In  llighfield  ».    Peake,    M.    8f 

14;3  Doug.  75,  and   see  Salter  v.  Tur-  M.  Ill,  Littledale  J.,  expressed  a  difier- 

ner,  2  Camp.  87,  office  copy  of  answer,  ent  opinion,  see  B.  N.  P.  229. 

As  to  certified  copies  under  the  Insolvent  (I)   1  B.  N.  P.  229. 

Act,  7  G.  4.  c.  57,  Noriham  i.  Latouclie.  (2)  Gilb  Ev.  21;  2  Starkie,  N.    P.  C. 

4  C.  &  P.    143.     The    printed   rules   of  13. 

the  Insolvent  Court  are  evidence,  Dance  (3)  By  Buller,  J.,  in  in  Kinnersley   v. 

V.  Robson,  M.  &  M.  254.  Orpe,  I  Doug.  56.      It  would  seetn    that 

(4)  The  point  was  decided  in  the  nisi  the    signature    of  the     certifying  officer 

(a)  Certified  copies  of  the  opinions  of  the  court  are  to  be  given  by  the 
reporter,  and  not  by  the  clerk  of  the  court.  3  Pet.  397. 

The  register  of  deeds  is  authorized  to  certify  as  to  the  recordingr  of  deeds. 
9  Pick.  10.  Though  a  clerk  of  court  may  certify  as  to  facts  forming  no 
part  of  the  record,  such  as  the  contents  of  an  execution;  he  cannot  certify 
as  to  independent  facts,     1  Wright  51. 

Certified  copies  of  old  map  and  plans  of  the  city  of  Philadelphia  were 
admitted  on  a  (luestion  of  title.  ]  Wliar.  R.  4C)D. 

Where  it  appears  from  the  certificate  that  a  paper  is  a  copy  of  the  record, 
it  will  be  intended  that  it  is  the  whole  record;  otherwise,  wlipre  it  appears 
to  be  a  mere  extract  from  the  proceedings.    13  S.  &  R.  13.'> ;  ;334. 

A  presiding  judge  of  a  district  may  certify  his  own  incompetency  from 
interest,  so  as  to  permit  a  trial  to  be  had  by  another,  id.  334. 

A  commissioner  of  forfeitures  cannot  certify  as  to  title  to  land.  G  Cow. 
751. 

Where  justices  were  authorized  to  certify  their  approval  of  certain  bonds, 
Held,  that  they  shall  not  he  allowed  to  contradict  or  explain  awuy  their  own 
certificate,  disprove  the  facts  certified,  because  other  persons  have  acted  up- 
on such  certificate.  8  Greenl.  .3113.  But  in  general  the  certificate  of  a  public 
officer  cannot  have  a  conclusive  cfiect  in  relation  to  matters  depending  upon 
the  exercise  of  integrity, judgment  and  discretion;  and  by  which  private 
rights  and  contracts  may  be  aJSected.    8  Co  wen,  45. 
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indorsement  of  the  date  of  enrolment,  by  the  clerk  of  the  en- 
rolments, is  part  of  the  record,  and  conclusive  as  to  the 
date.  (4)  .So,  whore  it  became  necessary  for  the  plaintiff  to 
show,  in  i)r()of  of  his  title,  that  a  certain  lease  had  been  en- 
rolled with  the  auditor  of  the  Duchy  of  Lancaster,  the  Court 
of  King's  IJench  held,  that  a  memorandum  of  enrolment,  on 
the  margin  of  the  lease,  signed  "A.  B.  auditor,"  was  sufficient 
proof  of  the  enrolment.  (5) 

*  Where  the  officer  of  the  Court  is  only  entrusted  with  the 
custody  of  records,  and  is  not  authorized  to  make  out  a  copy, 

r  *615  1  he  has  no  more  authority  for  that  purpose  than  a  common 
person  ;  and  the  copy   must  be   regularly   proved  in  a  strict 

Judgment,  and  regular  mode.  A  copy  of  a  judgment,  though  purporting 
to  be  examined  by  a  clerk  of  the  Treasury,  is  not  admissible, 
without  proof  of  it's  having  been  examined  ;  because  it  is  no 
part  of  the  necessary  office  of  the  clerk  to  deliver  a  copy ;  he 
is  only  entrusted  to  keep  the  records  for  the  benefit  of  public 

Enrolment,  perusal,  and  not  to  make  out  copies  of  them.  (1)  If  a  deed 
enrolled  be  lost,  a  copy  of  the  enrolment,  made  out  by  the 
clerk  of  the  peace,  but  not  proved  to  be  examined,  is  not  ad- 
missible. (2)  And  where  a  fine  is  to  be  proved  with  procla- 
mations, the  proclamations  ought  to  be  examined  with  the 
roll  ;  for  though  the  chirographer  is  authorized  to  make  out 
copies  of  the  fine  itself,  he  is  not  appointed  to  copy  the  procla- 
mations. (3) 

The  more  usual  way  of  proving  the  records  of  the  superior 
and  inferior  Courts  of  this  country  is  by  means  of  examined 
copies  and  office  copies.  The  proof  by  an  examined  copy  is 
by  producing  a  witness  who  has  compared  the  copy,  line  for 
line,  with  the  original,  or  who  has  examined  the  copy  while 
another  person  read  the  original  :  the  latter  mode  of  examin- 
ation will  suffice,  without  the  witness  examining  the  original 
both  ways,  or  calling  both  persons  engaged  in  the  examina- 
tion ;  for  it  will  not  be  presumed,  that  a  person  wilfully  mis- 
read the  record.  (4)  And  it  appears  not  to  be  necessary,  that 
the  person  reading  the   record  aloud  should  be  the  officer  of 


Examined 
copy. 


should  be  proved,  unless  where  it  is  oth- 
erwise provided  by  statute,  as  by  the 
Bankrupt  Act,  2  &  3  VV.  4,  c.  114,  s. 
3.  Vide  infra.  Secondary  Evi- 
dence of  Private  Writings. 

(4)  The  King  in  aid  of  Reed  v.  Hop- 
per, 3  Price,  495.  The  same  rule, 
with  respect  to  the  date  of  the  enrolment 
of  a  memorial  of  annuity  deeds;  Garrick 
V.  Williams,  3  Taunt.  540. 

(5)  Kinnersly  v.  Orpe,  1  Doug.  56. 
An  examined  copy  of  the  memorial  of 
an  assignment  of  a  judgment  (the  memo- 
rial being  required  by  an  act  of  parlia- 
meut)  is  evidence  of   the  fact  of  as- 


signment. And  an  examined  copy  of 
the  memorial  of  the  registry  of  a  deed,  is 
evidence  of  the  fact  of  the  registry. — 
Hobhouse  v.  Hamilton,  1  Scho.  &  Lef. 
207. 

(1)  Bull.  N.  P.  229. 

(2)  Ibid. 

(3)  Gib.  Ev.  21;  Allen's  case,  B.  N. 
P.  229;  3  Taunt.  166;  Doe  v.  Bluck,  6 
Taunt  4S6.     S.  P. 

(4)  Reid  v.  Margison,  1  C.  469;  Rolf 
V.  Dart,  2  T.  R.  52;  Fyson  v.  Kemp, 
6  C.  &  P.  72;  Gyles  v.  Hill,  1  Camp. 
469;  McNeil  v.  London,  (SheritTs)  1 
Esp.  263. 
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the  Court.  (5)  But  it  ought  to  be  shewn,  that  the  original 
came  from  the  proper  place  of  deposit,  or  out  of  the  hands  of 
the  officer,  in  whose  custody  the  records  are  kept.  (6)  (a) 

*The  minutes  from  which  a  record  is  afterwards  made  up,  [  *616  ] 
or  the  copies  of  such  minutes,  are  not  equivalent  to  an  exam- 
ined or  office  copy  of  the  record,  nor  are  they  proper  evidence 
of  the  record.     Thus,   it  has  been   held,    that  a   iudgment  in  •^"f'?""'''* 
paper,  signed  by  the  Master,    is  not    evidence  ;  though  upon 
such  judgment  execution  may  be  taken  out :  for  it  is  not  yet 
become    permanent,    and  is  removable    from    place  to    place. 
And  a  judgment  will  not  be  regularly  proved  by  the  judgment  judgment 
book  of  the  Court,  though  the  record  of  the  judgment  roll  has  ''""''• 
not  been  made   up,  and   though  the    party    interested   in  the 
proof  of  the  judgment  were  not  a  party  to  the   suit  in    which 
the  judgment  was  obtained.     Records  are  not  complete,  until 
they  are  delivered  into  Court  in  parchment,   and  there  fixed 
as  the  rolls  of  the  Court.     In  a  case,  where  there  had  been  an 
interlocutory  judgment,  an  inquisition,  final  judgment  and  ex- 
ecution, it  was  held  that  both  judgments  must  be    proved  by 
an  examined  copy  of  the  roll,  which  must  be  carried  in  ;  and 
that  it  was  not  enough  to  produce  entries  in   the  prothonota-  pr„ti,ono- 
ry's  book,  and  the  inquisition,  with  the  prothonotary's  alloca-  tary's  book, 
tur.  (2)     The  day-book,  kept  at  the  judgment   office,   is  not 
evidence  to  prove  the  time  of  signing  a  judgment.  (3)     In  like  Minutes, 
manner,  a  minute  book  in  which   entries  of  proceedings  at  a 
Court  of  Gtuarter  Sessions  are  made,    and  from  which   book 
the  roll   containing   the  record  of  such  jn'oceedings   is  subse- 
quently made  up,  is  )iot  itself  a  record,  so  as  to  be  admissible 
in    evidence.   (4)       Nor    is   such    a    minute-book    evidence 
of  the    finding   of  a  bill    of  indictment,  though  no    record 
in  fact  be   drawn    up.    (5)      But    the    minutes    of  a  Court 
may  be  received,  where  the  matter  proved  by  the  minutes  oc- 

(5)  By  Lawrence,   J.,   in   Eccies  v.    officer  of  the  Court. 

Hill,  1  C.  471,  n.  (1)  B   N.  P.    228;  Godfrey   v.   Tay, 

(6)  Adaiiillnvaite  i).  Synge,   1   Starlc.     3  C.  &  P.  192;Ayreyt).    Daveuport,    2 
183,  4  Camp.  372.     It   was  tliere  held,     fyj.  R.  474. 

that  in  order  to  prove  an  examined  copy         (2)  Godefroy  v.  Jay,  3  C.  &  P.  192. 
of  an  Irish  judgment,  it  was  not    enough         (3)   Lee  v.  Meecock,  5  Esp.   177. 
for  the  witnt-ss  to  say,  that  he  exaniinnud  (4)   Rex  r.  Bellamy,  R.   gf    ISI.    171; 

the  copy  with  a  record  produced    to  him  Rex  t'.  Ward,  <>  (.'.  ^-  P.  3()6,  to    pro've 

in  a  room  over  the  lour  Courts  at    Dub-  an  allegation  that  an  appeal  cume   on   to 

lin,  where    the    records    of  the   superior  be  heaid. 

Irish    Courls   are   kept,    without    seeing  (5)   Rex   %\   Smith,    8   B.  &  C.  341; 

whence  the  record   was  taken,  or  know-  Porter  v.  Cooper,  b  C,  ^  P.  354. 
ing  the  person  who  produced  it  to  be   an 


(a)  The  usual  mode  of  coinpariiifj  papers  is,  for  one  to  read  tlic  original 
wliile  another  looks  at  the  copy  ;  tlio  testimony  of  the  latter  is  suflicient 
proof.  3  Day,  4!>!).  And  it  lias  been  decided  that  where  two  copies  were 
made,  it  is  sufficient  to  compare  one  only  with  the  original,  tlic  other  may 
be  compared  with  the  compared  copy.  9  Pet.  GUy. 
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curs  before  the  same  Court  sitting  under  the  same  commission; 
as  upon  the  trial  of  Ilonic  Tooke,  where  the  minutes  of  the 
Coiu-t  were  received  to  prove  tiie  acquittal  of  Hardy.  (6)  (a) 
*'rhe  existence  of  an  ancient  record  may  sometimes  be  es- 
Lost  record  tji|,ijj^ln;,l  Ijy  presumptive  evidence.  The  presumption,  that 
vT"h)'  u  record  has  existed  and  has  been  lost,  must  depend  upon  the 
[  *617  ]  facts  proved,  both  with  respect  to  it's  actual  existence,  and 
also  with  respect  to  it's  custody,  which  may  admit  of  a  great- 
er or  less  probability  of  a  loss.  It  does  not  appear,  that  the 
existence  and  loss  of  records  of  the  Superior  Courts  have 
been  presumed  ;  but  it  appears,  from  the  instances  before  ci- 
ted, ill  the  chapter  on  Presumptive  Evidence,  that  even  acts 
of  ])arliament  may  be  presumed.  An  unexamined  copy  of  a 
recovery  of  lands  in  a  Court  of  ancient  demesne  has  been  re- 
ceived, where  the  recovery,  if  it  existed,  must  have  been  an- 
cient, and  where  the  possession  was  proved  to  have  gone  a 
long  time  according  to  the  recovery.  (1)  So  a  license  to  ap- 
propriate has  been  presumed.  (2)  And  where  it  appeared 
that  the  records  of  the  city  of  Bristol  had  been  burnt,  an  ex- 
emplification of  a  recovery  of  houses  in  Bristol,  under  the 
town  seal,  has  been  allowed  in  evidence.  (3) 

Upon  ejectment  for  the  recovery  of  a  rectory,  to  which  a 
recusant  had  presented,  it  was  held,  that  the  record  of  convic- 
tion, which  was  proved  to  have  been  burnt,   might  be  proved 

(6)  25  St.  Tr.  446.     By   Lord   Ten-  copies  of  the  confro/mcnf  rolls,  and  con- 

tcrden,  6  B.  ^  C.  342.     When   an  an-  cerning  the  effect  of  theae    rolls  in   evi- 

cient  record  has    been    lost,   an  old  copy  dence. 

has  been  allowed  to  be  given  in  evidence,  (1)  Anon.     Ventr.    257;  B.    N.    P. 

without  proof  of  it's    being  a  true  copy.  228;  Green  r.  Ronde,  1  Mod.  117. 

Anon.  1  Ventr.  257;  B.  N.  P.  228.     In  (2)  So  stated  by  Hale,  C.  J.,  1  Mod. 

a  recent  case   respecting    the    repair    of  117;  Hardr,  323. 

Kelharn  Bridge,  a  discussion   arose   con-  (3)   1  Mod.  117. 
cerning    the    admissibility    of  examined 


(a)  See  the  observations  of  Washington,  J.  in  4  Wash.  C.  R.  693,  where 
the  plaintiff  relied  upon  a  record  to  prove  payment  of  a  certain  sum  com- 
posed of  principal,  interest  and  costs,  under  a  judgment  and  execution 
against  him;  and  he  produced  only  the  minutes  of  the  proceedings  of  the 
court,  taken  by  the  clerk  to  enable  him  to  make  up  the  record  :  Held,  that 
the  proceedings  should  be  stated  and  the  judgment  ought  to  have  substan- 
tially, at  least,  the  form  of  a  judgment. 

A  docket  entry  of  a  cause  is  not  admissible  to  show  the  existence  of  a 
former  suit ;  and  though  the  judge  at  the  trial  instruct  the  jury  to  disregard 
it,  it  will  not  repair  the  error  of  its  admittance.  1  Peun.  389 ;  5  S.  &.  R.  352. 
See  I  Watts'  R.  427. 

Proof  of  conviction  is  regularly  made  by  a  copy  of  the  record ;  13  J.  R. 
82 ;  14  id.  182.  But  see  R.  Statutes  which  provide  as  to  the  proof  in  cases 
where  the  record  is  not  in  form,  or  lost. 

{b)  See  Cook  v.  Wood,  1  M'Cord,  139;  3  Hawks,  281 ;  2  Hayw.  76. 
Where  there  is  sufficient  proof  of  the  loss  of  a  record,  inferior  evidence  is 
admitted;  12  Mass.  400  ;  2  Blachf.  228. 
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by  estreats  in  the  Exchequer,  and  an  inquisition  of  the  recus- 
ant's lands  returned  there.  (4j  So,  in  am  action  of  trover, 
secondary  evidence  lias  been  admitted  of  a  fieri  facias,  and  a 
venditioni  exponas  proved  to  have  been  lost.  (5)  And  similar 
proof  has  been  allowed  of  the  decree  in  the  time  of  Henry  the 
Eightli  for  title  in  London,  that  decree  having  been  lost.  (6) 
"In  such  cases,"  says  Chief  Baron  Gilbert,  "the  instrument 
must  be,  according  to  the  rule  of  civil  law,  vetastate  teniporis 
aut  jndiciaria  cognilioa  eroboratum.'''  {7)  This  subject  has 
been  more  fully  considered  in  treating  of  presum|)tive  evidence. 

*Judgments  in  tlie  House  of  Lords  may  be  proved  by  ex-  o"f,fr1^f 
amined  copies  of  the  minutes  of  the  judgment  entered  in  the  r  *G18  \ 
journals.     The  minutes  of  a  judgment  are  the  judgment  itself, 
which  it  is  not  the  practice  to  draw  up  in  form.  (1) 

A  verdict  is  frequently  given  in  evidence  for  tlie  purpose  of  JiKig^mcnt'.- 
shewing  the  ojjinion  of  the  jury  on  certam  points  in  issue  ;  as,  *^"^"='- 
for  example,  where  a  jury,  upon  some  former  trial,  have  found- 
matter  of  reputation,  or  have  decided  a  particular  right.  In 
such  cases,  though  it  is  the  verdict  and  not  the  judgment 
which  js  relevant  to  the  inquiry,  still  it  seems  to  be  necessary 
to  produce  a  copy  of  the  judgment  founded  upon  the  verdict. 
It  has  been  considered  that  tiie  ])roductiou  of  tlie  postea  alone 
is  not  sufficient  ;  for  the  judgment  may  have  been  arrested, 
or  a  new  trial  may  have  been  granted.  (2)  (a) 

It  has  been  held,  that  a  nisi  prius  record,  with  the  posteaj  P'^^tea: 
or  with  a  minute  of  the  verdict  indorsed  by  the  oliiccr  of  the 
Court  on  the  Jury  pannel,  is  good  evidence  that  the  cause 
came  on  for  trial,  though  no  regular  postea  be  indorsed.  In! 
Londbn  and  Westminster  it  is  not  the  practice  for  the  officer 
at  the  trial  to  indorse  the  postea,  as  it  is  in  the  country.  (3) 

(4)   Knight  «.    Drtntcr,    IJardi'.    323;  N    P.  234.     Unless  in  the  case  of  an  i«- 

Salk.  2S.).  sue  out  of  Chiincery,    when  no  judgment 

(.'5')   Iliirdr.  323.  is  entered,  15.  i\.  1'.  234. 

(t))  Miicdovvgid  V.  Young,  Ry.  &    M.  (3)    liex  r.  lirowne;  I  iM.  &  M.  315; 

3!)3;  15.  N.    1'.  22S.  .after  consulting  ihe  oiher  . fudges  ofK.  H. 

(7)  (iilb.    I:^v.  li).  In  Kex  r.  lirowne,  ihere    wiis  a    {general' 

(1)  Jrttfes  r.  Il;i'nd:ill,  Cowp.  17,  ac-  verdict  enloted  in  the  minute  ngiiinsi.  all 
tion  on  a  wager,  whether  a  decree  in  liie  defendants.  It  being  necessary  to 
Chancery  would  be  reversed?  An  un-  show  that  a  particular  defendant  had 
stamped  copy  of  the  minutes  of  reversal  been  acquitted,  it  was  hehl  lh.it  thw 
is  evidence,  wiihoQl  more  of  the  pro-  might  be  done  by  paro"!  cxSdence,  that 
ceedings.  he  was' examined  as  u  witrtess/ 

(2)  ritton  0.  Walter,  I  Sir.  102.     15. 

[a)  When  a  verdict  is  jTJven  in  evidence  merely,  and  is  not,  or  cannot  bo' 
jileadcd  by  way  of  cstojjpel,  it  i.s  not  clear  that  it  is  ever  conclusive;  indeed, 
tiie  better  opinion  seems  to  be,  that  it  is  merely  evidence  to  hi;  \M'ij;lied  by 
a  jury,  in  connection  with  otiier  evidence.     ]}y  Bristol,  .1.,  '>  Conn.  .').VJ. 

'JMie  law  of  the  text  is  doiilitle.ss  correct  as  a  jfeneral  position.  See  (\ 
Binn.  430;  "-i  Bibb,  (iO.  In  Feller  v.  Miiilim-r,  'J  J.  K.  J8I,  it  was  coitsidered 
not  necessary  to  produce  a  co])y  of  the  jml^rment  louiuled  iijion  the  verdict ; 
the  verdict  having-  been  obtained  in  a  justice's  court ;  he  has  not  the  uuthurity' 
civeii  him  to  control  or  set  aside  the  verdict. 
74 
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So  the  7iisi  priiis  record  and  posiea  have  been  held  sufficient 
to  support  a  plea  of  set  off  on  an  action  for  contribution.  (4) 
f  *G19  ]  The  posted  *is  sufficient  evidence  to  introduce  the  testimony 
of  a  witness  who  is  dead,  (1)  or  that  of  a  person  indicted  for 
perjury.  (2) 
Decrcn  in  \  dccrcc  iu  the  Court  of  Chancery  may  be  proved  by  an 
Chancery,  p^.g^j^pjiflcatiou  undcr  the  seal  of  the  Court,  or  by  an  exam- 
ined copy,  or  by  a  decretal  order  in  paper,  with  proof  of  the 
bill  and  answer.  (3)  But  it  has  been  held,  that  the  bill  and 
answer  need  not  be  proved,  if  they  are  recited  in  the  decretal 
order.  (4)  (a)  And  it  is  said  in  a  book  of  authority,  (5)  that 
if  a  party  wants  to  avail  himself  of  the  decree  only,  and  not 
of  the  answer,  the  decree,  under  the  seal  of  the  Court  and 
enrolled,  may  be  given  in  evidence  without  producing  the  bill 
and  answer,  and  the  opposite  party  will  be  at  liberty  to  show, 
that  the  point  in  issue  was  not  the  same  as  the  present  issue. 
However,  the  rule,  generally  laid  down,  seems  to  be,  that, 
where  a  party  intends  to  avail  himself  of  the  contents  of  a 
decree,  and  not  merely  to  prove  an  extrinsic  collateral  fact, 
(as,  that  a  decree  was  made  by  the  Court,)  he  ought  regular- 
ly to  give  in  evidence  the  proceedings  upon  which  the  decree 
is  founded.  "  The  whole  record,"  says  Chief  Baron  Comyns, 
"which  concerns  the  matter  in  question,  ought  to  be  produc- 
ed."(6)  So,  a  sentence  in  the  Admiralty  Court  may  be  evi- 
dence, upon  the  libel  and  answer  produced  :    and  a  judgment 

(4)  Garland  v.  Scoonea,  2  Esp.  648.  s.  56. 
Foster  v.  Compton,  2  Stark.  .365.  It  (2)  Iles's  case,  ca.  temp.  Hardr.  1818; 
was  doubted,  whether  the  indorsement  Browne's  case,  M.  &  M.  314.  See 
of  tlie  costs,  with  the  Master's  allocatur  Coppard's  case,  M.  <^  IM.  US,  where 
on  the  postea  was  sufficient  to  entitle  the  the  postea  stated  the  trial  to  hpve  been 
plaintitt'  to  recover  half  of  the  costs,  before  the  Chief  Jusiice,  it  being,  in  fact, 
without  producing  ihe  judgment.  These  before  a  Judge  sitting  for  the  Chief  Jus- 
decisions  appear  liable  to  the  objection,  tice,  the  objection  was  overruled.  See 
th;U  the  judwrnent  may  have  been  arrest-  Alford's  case,  1  Leach,  150,  perjury  at 
ed,  or  anew  trial  granted;  but  this  possi-  assizes,  the  captain  stating  the  names  of 
bility  would  not  be  likely  to  be  attended  both  Judges.  Lincoln's  case,  R.  4'  R- 
with  any  practical    or  general    inconven-  421,  id. 

jence.     See     IJarrop    v.    Bradshaw,    9        (3)  Trowel!  v.   Castle,    1    Keb.    21. 

Price,   359,   where,    in    consequence    of  Com.  Dig,  Ev.    (C.    1.)    mentioned    by 

an  arrangement,  no  judgment  was  enter-  Bayley,  B.,  in  Blower  v.   Ilollis,    1    Or. 

ed  up.     That  the  day    of  trial,    and   the  &  M.  396. 

fact  that  the  cause    was  carried  down    to         (4)  By  Trevor,  Ch.  J.,  in  Wheeler  v. 

trial,   must    be   proved    by    the  record,  Lowth,  cited.  Com.  Dig.  Ev.   (C.  1),   1 

Thomas    v.    London    (sheriffs),    6    Esp.  Keb.  21,  contra. 
80.    Parry  v.  Collis,  Peak,  add.  A.  47.         (5)   Hull  N.  P.  235,  citing  Lord    Tha- 

(1)  B.  N.    P.    243;  1    Str.    162.     2  net  ti.  Paterson,  K.  B.  East;  12  G.  2. 
Russ.  on  Crimes,  549.     See   also   Bar-        (6)  Com.   Dig.    tit.   Ev.    (A.    4),   p. 

nard,  243;  Hardr.  118;  2  Hawk.  c.    46,  85. 


(a)  Although  a  decretal  order  recite  the  substance  of  a  former  decree,  it 
is  no  proof  of  the  latter  decree.  Winans  v.  Dunham,  5  Wend.  47.  The 
proper  proof  in  a  court  of  law  of  a  chancery  proceeding  seems  to  be  an  ex- 
emplification of  the  bill,  answer  and  decree,  id. 
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in  a  Court-baron,  or  other  inferior  Court,  with  proof  of  the 
proceedings  in  which  the  judgment  was  given. "(7) 

*lf  the   fact  to  be  shown  were  merely,  that  a  decree  has  [  *620  j 
been  made  in  the  Court  of  Chancery,  or  that  a  decree  made 
tliere  has  been  reversed  on  appeal,  proof  of  the  previous  pro- 
ceedings will  not  be  necessary. (1)     And  in  the  case  of  an  an-  'J"''"'"' 
cient  decree,  if  the  bill  and  answer  cannot  be   found  after 
proper  search,  the  decree  alone  may  be  admitted. 

An  answer  in  Chancery  may  be  proved  by  an  examined  ^J'^iTc'ery" 
copy. (2)  It  camiot  regularly  be  given  in  evidence  without 
proof  of  the  bill  ;  for  the  bill  may  materially  tend  to  explain 
the  answer.  But  if  there  be  proof,  by  the  proper  officer,  that 
the  bill  has  been  searched  for  in  the  office,  and  cannot  be 
found,  the  answer  has  been  allowed  to  be  read  without  sight 
of  the  bill.  (3)  When  an  answer  is  offered  in  evidence  as 
an  admission  of  the  party  on  oath,  or  when  it  is  used  for  the 
purpose  of  contradicting  a  witness,  or  upon  an  indictment  for 
perjury  in  the  answer,  it  will  not  be  necessary  to  shew  that 
there  has  been  any  decree  in  the  suit.(4)  (a) 

In  civil  suits,  an  answer  in  Chancery  may  be  proved  by  an 
examined  copy;  (5)  but  it  is  said,  that,  upon  an  indictment 
for  perjury,  the  original  must  be  produced,  and  such  is  the 
practice,  though  there  does  not  appear  to  be  any  sufficient 
reason  for  the  distinction.  (G) 

In  civil  suits  it  will  be  presumed  that  an  answer  was  made 
upon  oath  ;  (7)  but,  in  criminal  prosecutions,  some  evidence  of 
the  administration  of  an  oath  is  required  ;  as,  that  an  individ- 
ual *was  sworn,  who  is  identified  with  the  defendant.  The 
fact  of  swearing  may  also  be  proved  by  evidence  of  the  Mas-  [  *621  j 
ter's  handwriting  to  the  jurat,  and  it  will  not  be  necessary  to 

(7)  Com.  Dig.  lit.  Ev.    (C.  ].),    p.  (4)  T.ady  Dartmouth  r.    Roberts,    16 

94.  East,  334.     Ewer  7.  .Ambrose,    4  B.    & 

(1)  See  Jones  r. Randall, Cowp.l 7.  See  C.  25. 

per  Bayley,  B.,   in   Blower   v    Jlollis,  1  (5)  B.  N.  P.    238,   239.     Hennel   v. 

Cr.  k  M.  396.     Lord  Tlianet  v.  Patter-  Lyon,  1  B.  4*  A.    1S2.     Ewer   r.    Am- 

son,  B.  N.  P.  235.  brose,  4  B.  A:  C.  25.     Lady  Dartmoutli 

(2)  Hennel  r.  Lyon,  1  B.  ^   A.    182.  v.  Roberts,  16  East,  234. 

Ewer  I).  Ambrose,  4  B.  Sf    C.    25.     See  (6)   B.  N.  P.  238,    23f).      As   to    the 

Rees  V.  Bowen,  1  M'Cl.    &    Y.    383. —  practice    of  tlie    Court    of  Chancery   in 

Uightield  c.  Peake,  AL  &  M.  110.     See  letting  out  the  record,  Jervis  v.  White,  8 

Salter  r.  Turner,  2  Cacnp.  87.     liurnard  Ves.   313. 

r.  Nerot.  I  C.    Hf  P.    578,    as    to    ollico         (7)   B,  .\.  P.  23S,  239.     See  James's 

copies  of  answers.  case,  1  Show.  327.     Crook  v.  Dowliog, 

(3)  Gilb.  Ev.  55.  3  Doug.  77. 


{a)  Bill  of  (liscoifn/.  Ati  answer  to  a  bill  of  discovery  is  evidence  to  the 
jury  of  the  plaintiff's  rifjlit  to  recover.  7  (.1.  &  J.  -M). 

It  is  provided  by  statute  in  New  York,  ('2  R.  S.  10.3)  tliat  defendant's  an- 
swer to  a  bill  of  discovery  charging  fraud,  is  not  admissible  in  a  criminaJ 
prosecution. 
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call  the  Master.  (1)  Tlic  jurat  is  also  evidence  of  the  place 
at  wliich  the  oath  was  taken.  (2)  This  strictness  of  proof  is 
required  not  ordy  in  critninal  proceedings,  as  on  a  trial  for 
perjury,  but  also  in  actions  which  are  in  the  nature  of  a  crim- 
inal proceeding,  as  in  an  action  for  a  malicions  i)rosecution.(3) 
Ideniity.  When  an  original  answer  or  an  examined  copy  is  given  in 

evidence,  some  proof  of  the  identity  of  the  party  will  be  re- 
quisite. (4)     It  was  to  facilitate  the  proof  of  identity  upon 
trials  for  perjury,  that  an  order  was  made  in  Chancery,  requir- 
ing answers  to  be  signed.  (5)     And  when  the  original  answer 
is  produced,  the  proof  of  the  handwriting  will  be  a  proper  and 
easy  method  of  identifying  the  party.  (6)     If  an  examined 
copy  is  given  in  evidence,  the  identity  must  be  established  by 
extrinsic  evidence.     It  may  be  proved  by  a  person  who  can 
speak  to  the  signature  to  the  original  answer,  (7)  although  the 
orignal  is  not  produced  at  the  time  he  speaks. 
Records.         .*With  rcspcct  to  the  proof  of  records  before  Courts  of  crimi- 
foiiris.        nal  justice,  as  where  a  prisoner  pleads  autrefois  acquits  to  an 
r  *622  ]  indictment,  he  may  remove  the  record  by  certiorari  into  Chan- 
cery, and  have  it  exemplified  ;    but  it  seems  to  be  the  usual 

(1)  Rex  V.  Morris,  2  Burr.  1189.  Str.  Ass.  1S30,  indictment  for  perjury  in  jas- 
1043.     Rex  t>.  Benson,  2  C.  508.  tifying    bail.     The  cliief  evidence  was  a 

(2)  Rex  r.  Spencer,  R.  &  M.  97.  petition  and    schedule    in    the    Insolvent 

(3)  Spencer's  case,  R.  ^  M.  98;  16  Court  stating  the  defendant's  property; 
East,  340i.  On  the  evidence  in  indict-  a  certified  copy  was  produced,  under  the 
ments  for  perjury,  commiited  in  the  act,  and  it  was  held  by  Garrovv,  B.,  that 
course  of  judicial  proceecjings,  see  Ros-  the  identify  did  not  sufficiently  appear 
coe's  Criminal  evidence,  p.  676.  2  upon  the  face  of  the  proceedings,  and 
Russ.  on  Crimes,  p.  548.  Haiiey's  case,  the  defendant  was,  on  that  ground,  ac- 
1  C.  ^  P.  258,  perjury  in  affidavit,  sign-  quilted.  See  also  Burnard  v.  Nerot,  1 
ed  by  mark.  Laycock's  Case,  4  C.  &  P.  C.  &  P.  578,  where  the  copy  of  answer 
326,  perjury  in  answer  to  a  bill  after-  was  adduced  to  contradict  a  witness,  and 
jvards  amended.  The  jurat  is  not  con-  was  rejected  on  the  ground  of  the  identi- 
elusive  evidence  as  to  the  place,  Emb-  ty  not  being  proved.  With  respect  to 
den's  case,  9  East,  437.  the  proof  of  identity  in  parish    registers, 

(4)  B.  N.  P.  238,  239.  vide  supra.     In  the  proof  of  the  execu- 

(5)  Rex  V.  Morris,  2  Burr.  1189.  tion  of  deeds,  Parkins  v.  Hawkshaw,    2 

(6)  Rex  V.  Benson,  2  C.  508.  Rex  St.  C.  239;  B.  N.  P.  171;  4  C.  34. 
«.  Morris,  2  Burr.  1189.  In   the  proof  of   identity  of  indorsees  to 

(7)  Dartnell  v.  Howard,  R.  &  M.  Bills  of  Exchange,  Hulkeley  v.  Butler,  2 
169.  Scott  t).  Lewis,  7  C.  8r  P.  349,  B.  &  C.  441  (2  C.  5).  Mead  w.  Young; 
^her^  a  cognovit  was  proved  by  the  4  T.  R.  28,  in  the  proof  of  handwriting 
like  evidence;  see  also  as  to  tho  proof  of  when  a  subscribing  witness  is  dead. — 
identity.  Hennel  v.  Lyon,  1  B.  4- A.  Nelson  «.  VVhittal,  1  B.  §•  A.  19,  Wal- 
182,  coincidence  of  name  and  charac-  lis  r.  Delaney ,  7  T.  R.  266.  Page  v. 
ter.  Hodgkinson  v.  VVilles,  3  Camp.  Mann,  1  M.  4-  M.  79.  Kay  v.  Brook- 
401,  proof  of  person  against  whom  bill  man,  1  M.  &  M.  206.  Mitchell  v. 
filed.  The  leaning  of  the  Courts  is  in  favor  .lohnson,  1  M.  4-  M.  176.  On  the  proof 
of  relieving  parties  from  the  onus  of  the  of  identity  upon  the  plea  of  autre  fois 
proof  of  identity,  at  least  in  civil  cases,  acquits,  see  2  Russ.  on  Crimes,  721, 
as  it  is  a  fact,  which,  in  general,  is  more  Vide  infra,  proof  of  private  writings, 
easy  to  be  disproved  than  established.  See  further  on  the  proof  of  identity  iri 
Per  Lord  Tenterden,  Hennel  v.  Lyon,  1  indictments  for  perjury,  Brady's  case,  1 
B.  4-   .\.    18l      At   Nottingham     Spr,  Leach,  330;  Price's  case,  323. 
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practice  for  the  clerk  of  assize  or  clerk  of  the  peace  to  make 
up  the  record,  and  to  attend  with  it  without  writ.  (1) 

With  respect  to  the  proof  of  proceedings  in  the  Ecclesias-  Jf^^^^i'^f  ^*/ 
tical  Courts,  it  has  been  held,  that  the  minute-book  of  the  leilces. 
Ecclesiastical  Conrt  is  sufficient  evidence  of  a  decree  for  ali- 
mony pronounced  in  that  Court,  without  such  decree  being 
drawn  up  in  form  ;  it  appearing  that,  in  practice,  nothing  more 
is  done  with  the  minutes,  unless  where  alimony  is  not  paid  (2) 
The  practice  of  the  Ecclesiastical  Court  is  a  matter  to  be 
proved  by  evidence,  and  to  be  left  to  a  jury. (3) 

Where  the  judgment  of  an  inferior  Couit  is  offered  in  evi-  inferioi 
deuce,  it  is  usual  to  produce  the  book  containing  the  proceed- 
ings from  the  proper  custody.  (4)  But  as  the  proceedings  are 
not  usually  made  up  in  form,  the  minutes  will  be  admitted,  if 
they  are  perfect,  and  omit  nothing  material  ;  (5)  so  it  seems, 
*thatexamiued  copies  of  the  minutes  would  be  evidence.(l)(a)  [  *623  ] 
If  the  proceedings  of  the  inferior  Court  are  not  entered  in  the 
books,  they  may  be  proved  by  the  officer  of  the  Court,  or  by 
some  other  person  conversant  with  the  fact.  (2)  As  the  Court 
of  Quarter  Sessions  is  a  Court  of  oyer  and  terminer,  the  min- 

(1)  See  2  Russ.  on  crimes,  720,  p. —  jpdgment.  Com.  Dig.  tit.  Evidence,  c. 
See  i&.  721,  n.,  on  the  onus  jirobandi  3.  Fisher  r.  Lane,  2  Bl,  836.  Arupdel 
of  the  identity,  on  a  plea  ol' autre  fois     v.  White,  14  East,  216. 

acquits.     As  to  what  are    the  requisites  (5)   t'isher  r.  Lane,  2  BI.    834.  Ilplt, 

for  making  a  criminal    record  complete,  Ch.  J.,  in  Rex    v.   Ilains,    Conihe  337; 

see     Belapiy's    case,    R.     &    M.    172.  12  \in.  Ah.  A.  b.  26.     Per    Lord  'i'en- 

Smith's  Cijse,  8  B.  4-  C.  341.     Cooke  v.  terden,  in  Ke$  v.  S[nilh,  8  B.  ii  C   342. 

Maxwell,     2    Stark.     183.       Porter    v.  Arundel  o.  White,  14  East,  216,  where 

Cooper,  6  C.  ^-  P.  354.     Ward's   case,  the  entry  was  V  withdrawn  by  pluintitV's 

6  C.  4"  P.  366;  Bowman's  case,  6  C.  &  order"  opposite  the    plaint.     Macnally's 

P.  101,  case,  9  Co.  69,    where  there  was  a  brief 

(2)  Howleston  v.  Smyth,  2  C.  ^  note  of  the  plaint.  See  Pitcher  v.  li'in- 
P.  25.  ter,  12  Vin.  Ab.  A.  b.  48. 

(3)  Beauvain  v.  Scott,  3  Camp.  (1)  Per  Holt,  Ch.  J.  in  Re.\  d.  Hains, 
388.  Comb.  337. 

(4)  It  seems  that  evidence  should  be  (2)  See  Dyson  v.  Wood,  3  B.  4'  C. 
given  of  the  proceedings  previous  to   the     451,  453. 


(a)  See  16  Wend.  33;  3  Pick.  281;  G  Cowen,  261 ;  11  Wend.  638;  4 
Cowen,  71. 

In  Connecticut,  8  Conn.  375,  and  Ohio,  1  Waiofht,  428,  justice's  courts  are 
courts  of  record.  And  in  iMassachnsetlsi  and  Maine,  justices  of  the  peace 
usually  have  a  docket  in  wliich  tliey  make  a  minute  of  all  the  proceedings. 
Copies  are  from  these  drawn  out  in  form  and  cc-rtilicd  by  the  justice;  and 
these  arc  adniittod  in  other  courts  as  jjroper  evidence  of  their  proceedinps. 
See  2  Fairf.  R.  377.  So  also  of  proceedmjjs  in  tlie  probate  courts  ;  though 
not  technically  courts  of  record,  yet,  in  |)nictice  they  have  a  perfect  record 
of  all  their  proceedinirs.  Ciiase  v.  Hathaway,  14  Mass.  2'J7.  Tlieir  pro- 
ceedings are  proved  by  a  copy  of  the  record.     .3  N.  H.  R.  3(1!). 

Proof  ol  procerdivfTs  in  ju.it{ri'\<t  courts.  The  usual  way  of  authenticating^ 
the  proceedings  of  a  justice  of  tlie  peace  is  by  a  regular  transcript  or  copy 
from  his  book  of  records.     Sec  2  Pick.  436,  and   ].">  Wend.  2.3! ». 

To  prove  the  dismissal  of  a  suit  before  a  magistrate  where  title  was  plead, 
it  was  held  necessary  to  produce  the  written  proceedings.    7  Wend.  281. 
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utc-book  kept  l;y  the  clerk  of  the  peace  is  not  evidence  of  a 
conviction  or  acquittal.  The  caption  is  a  necessary  part  of 
the  record,  and  tlie  record  itself,  or  an  examined  copy,  is  the 
only  lei^itimatc  evidence  to  prove  it.  (3) 

My  a  provision  in  the  Insolvent  Act,  7  Geo.  4,  c.  57,  certi- 
fied copies  of  tlie  proceedings  of  the  Insolvent  Act  are  made 
admissible  in  all  Courts.  (4)  But  this  provision  does  not  take 
away  the  right  of  producing  in  evidence  the  original  pro- 
ceedings. (5) 

In  an  action  upon  a  judgment  of  a  Court  of  a  foreign 
country,  if  the  judgment  is  subscribed  by  the  Judge  of  the 
Court,  and  has  a  seal  affixed,  it  must  be  proved  by  proving 
the  handwriting  of  the  Judge,  and  the  authenticity  of  the 
seal.  (6)  (a)  If  a  colonial  Court  possess  a  seal,  it  ought  to  be 
used  for  the  purpose  of  authenticating  it's  judgments,  although 
it  may  be  so  much  worn  as  no  longer  to  make  any  impres- 
sion. (7)  If  it  is  clearly  proved,  that  the  Court  has  not  any 
seal,  so  that  the  document  cannot  be  clothed  with  the  form  of 


(3)  Rex  V.  Smith,  8  B,  ^  C.  343, 
and  see  Rex  v.  Bellamy,  ib.  Rex  v. 
Thring,  5  C.  4^  P-  507.  Porter  v.  Coop- 
er, 6  C.  ^  P.  354,  where  the  original 
indictment,  with  the  words  "  true  bill" 
indorsed,  was  held  not  to  be  evidence  of 
a  finding  by  the  grand  jury.  Rex  v. 
Ward,  6  C.  &  P.  3()7,  that  the  minute 
book  is  not  evidence  to  prove  that  an  ap- 
peal came  on  to  be  tried.  Bowman's 
case,  6C.  4'  P-  101- 

(4)  Andrew  v.  Pledger,  1  M.  ^  M. 
508.     Delafield  v.  Freeman,  6  B.  294. 

(5)  Northam  v.  Latouche,  4  C.    ^'.P- 


140,  as  to  the  proof  of  proceedings  un- 
der the  Bankrupts'  Acts.  See  2  and  3 
\V.  4,c.  114;  1  and  2  W.  4,  c.  56; 
see  ib.  as  to  the  seal  of  the  Bankruptcy 
Court,  and  the  handwriting  of  the  certify- 
ing officer. 

(6)  Henry  r.  Adey,  3  East,  221.— 
Buchanan  v.  Rucker,  1  Camp.  63, 
where  the  witness  swore  to  the  hand  »\  ri- 
ling of  the  Chief  Justice,  and  said  that 
he  would  have  acted  upon  the  seal. 
Flindtv.  Atkins,  3  Camp.  215. 

(7)  Cavan  v.  Stewart,  1  Stark.  N.  P. 
C.  525. 


(a)  Seal  of  State  proves  itself.  Tlie  public  national  seal  of  a  kingdom,  or 
sovereign  state,  is,  by  the  common  consent  and  usage  of  civilized  commu- 
nities, the  highest  evidence,  and  the  most  solemn  sanction  of  authenticity, 
in  relation  to  proceedings  either  diplomatic  or  judicial,  that  is  known  in  the 
intercourse  of  nations  ;  and  as  such  is  taken  notice  of  judicially  by  courts 
of  justice  in  other  states;  By  Gould,  J.,  2  Conn.  90  ;  4  Dall.  416  ;  2  Cranch, 
187.  The  seal  proves  itself.  So,  the  seal  of  a  court  of  admiralty  has  been 
considered  as  sufficiently  authenticating  its  records.  The  seal  is  deemed 
to  be  evidence  of  itself,  because  such  courts  are  courts  of  the  whole  civil- 
ized world,  and  every  person  interested  as  a  party.  By  Hosmer,  C.  J.,  3 
Conn.  171.  See  7  J.  R.  519.  The  seal  of  a  state  is  the  highest  test  of  au- 
thenticity. 5  N.  H.  R.  367.  The  statute  laws  of  tlie  U.  States  are  authen- 
ticated by  their  respective  seals.     ]  1  Wheat.  392. 

Copies  of  proceedings  under  the  seal  of  arms  of  the  secretary  of  state  is 
not  evidence  without  proof  that  the  secretary  has  tlie  custody  of  the  records. 
2  Caines,  168. 

The  seals  of  foreign  municipal  courts,  must  be  proved  by  extrinsic  evi- 
dence. By  Gould,  J.,  2  Conn.  90;  Delafield  v.  Hand,  3  J.  R.  310 ;  2  Cranch, 
239. 

A  paper  purporting  to  be  a  pardon  granted  by  the  governor,  under  his 
signature  and  the  great  seal  of  the  state,  was  admitted  in  the  circuit  court; 
1  Baldw.  R.  9;  but  overruled  in  U.  S.  Court.  6  Pet.  317. 
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a  legal  ^exemplification,  it  must  be  shewn  to  possess  some  oth-  [  *624  ] 
or  requisite  to  entitle  it  to  credit ;  (1)  as,  by   proving  the   sig- 
nature of  the  Judge  upon  thejiidgment.  (2)  (a) 

An   exemplification  of  a  foreign    judgment,  that  is,  a  copy  Proof  of 
authenticated  under  the  seal  of  the  Court,  is  evidence  of  the  judgui"enu 
judgment  in  the  Courts  of  this  country.  (3)     But  a  document, 
})nr|)orting  to  be  a  copy  of  a  judgment,  and  to  be  made  by  the 
officer  of  the  Court,  is  not  admissible.  (4) 

In  Alivon  v.  Fur  nival,  (5)  it  was  held,  that  an  agreement 
of  reference  made  in  France,  was  sufficiently  proved  by  an 
examined  copy,  together  with  the  evidence  of  the  attesting 
witness,  it  appearing  that  the  original  was  deposited  with  a 
notary  in  Paris  for  safe  custody,  and  that  it  is  the  established 

(1)  2  Slarkie,  N.  P.  C.  11.  produce  the  original.     There   Weis  much 

(2)  Alves  D.  Hunbury,  4  Camp.  28.  discussioti  as  to  whether  there  was  a  du- 
ll seems  that  an  examined  copy  would  plicate  original;  this,  however,  was  not 
suffice,  per  Lord  Ellenhorough,    6   RI.  <$-  satisfactorily  proved.      Vide  infra,  Sec- 

5.  36.  An  examined  copy  of  an  Irish  ondary  Evidence  of  Writings.  It 
judgment  is  sullicient,  see  Adamlhvvaite  seems  that  where  a  person  is  authorized 
V.  Synge,  I  Camp.  183.  by  the  law  of  a  foreign  country    to    give 

(3)  2  Starkie,  N.  P.  C.  11,  12,  by  oHicial  copies  of  private  documents,  that 
Lord  Ellenborough  and  Bayley,  J.  the  Courts  of  this   country    will    not    re- 

(4)  Appleton  r.  Lord  braybrooke,  6  cognise  such  copies,  see  Urown  u.  Thorn- 
Maule  4-  Selw.  34.     2  Starkie,  N.  P.  C.  ton,  1  Kev.  &  P.  343.     It  was  said,    in 

6,  7,  S.    C.  that  case,  to   have    been    established    by 

(5)  1  Cr.  M.  ^  R.  277.  The  usage  the  cases  of  Appleton  it.  Lord  IJray- 
was  not  a  provision  of  the  written  law;  brook,  and  Black  v.  Lord  liraybrook, 
but  it  was  considered  that  secondary  evi-  that  ihc  Courts  of  this  country  will  not 
dence  was,  in  general,  admissible,  where  adopt  the  rules  of  evidence  of  foreign 
it  was  out  of  llie  power  of  the    party    to  Courts. 

(a)  In  Baldwin  v.  Hall,  17  J.  R,  272,  it  was  held,  that  the  Circuit  Cotnt 
of  the  U.  S.  in  relation  to  a  state  court  was  to  be  regarded  as  a  foreigti 
court;  and  the  records  were  foreign  records,  and  the  verity  must  be  tried 
by  a  jury.  17  J.  R.  272. 

A  judicial  record  of  a  foreign  court  must  be  proved  either  by  a  writing 
properly  authenticated  under  the  seal  of  the  state,  or  by  a  sworn  copv.  (> 
Wend.  47.">.  In  tlie  language  of  Ch.  J.  Marshall,  (2  Cranch,  238) :— Foreign 
judgments  are  authenticated,  1.  By  an  exemplification  under  the  great  seal. 
2.  By  a  copy  proved  to  he  a  true  copy.  8.  By  the  certificate  of  an  officer 
authorized  by  law,  which  certificate  must  itself  be  properly  authenticated. 
In  Ganlere  v.  Col.  Ins.  Co.,  7  J.  R.  .514,  a  copy  of  the  sentence  of  the  ad- 
miralty court  was  proved  by  the  deposition  of  a  witness,  who  testified  that 
the  seal  atli.xed  was  the  seal  of  the  court,  and  also  verified  the  official  char- 
acter and  signature  of  the  person  ccrlifving. 

Aulhenlinttion  h;i  nd  of  Comrrena.  "The  records  and  proceedings  of  the 
courts  of  any  state,  .=ihall  be  proved  or  admitted  in  any  court  within  the 
United  States,  by  attestation  of  the  clerk,  and  tiie  seal  of  the  court  annexed, 
if  there  be  a  seal,  together  with  a  certificate  of  the  judge,  chief  justice,  or 
presiding  magistrate,  as  the  case  may  be,  that  the  said  attestation  is  in  duo 
from."  And  by  a  subsequent  act  of  March  1804,  this  provision  is  extended 
to  the  territories  within  the  U.  States. 

A  copy  of  the  record  of  a  judgment  of  the  supreme  court  of  N.  York  was 
admitted,  without  the  antecedent  proceedings,  to  establish  the  issue  of  nii^ 
tid  record  on  the  part  of  the  plaintiff.  10  Pick.  1. 

Records  from  another  state  must  he  proved  to  have  been  kopt  under  au- 
thority of  law  ;  otherwise  sworn  copies  arc  nut  admissible.  3  Ohio,  370. 
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usage  in   France  not  to  allow  the  removal  of  a  document  so 
deposited. 
Proof  of  'ji|,f,  existence  of  a  forcia^ii  law  is  a  fact  to  be  proved,   like 

forciirii  .  .  ,  -^  •  i  fxr-    i  i  /• 

laws?  any  other  lact,  by  appropriate  evidence.     Without  such  prooi, 

our  Courts  cannot  take  notice  of  foreign  laws.  (6)  The  writ- 
ten law  of  a  foreign  state  is  to  be  proved  by  a  copy  of  the 
law,  properly  authenticated,  (7)  (a)     The  unwritten  law  of  a 

[  *G25  ]  foreign  state,  *( having  hrst  been  ascertained  to  be  part  of  the 

(fi)   1  P.  Wms.  431  ;  3  Ves.&Beam.  the  certificate  aet  out  the  nnvigntion  law, 

29.        (inner    v.      Lady    Laneborough,  and  coniained  the  opinion  of  the  Judges 

Peal<e,  .N;  P.  C.  17.  of  the  Cuslom-hou-ie  Court  on    it's    con- 

(7)  Gen.  F'icton's  case,  30  Howell's  struction:  the  plainlitT's  counsel  insisted, 
St.  'IV.  491.  Boehilinck  v.  Schneider,  3  that  the  ceriilicale  was  admissible  in  evi- 
Ei^p.  N.  P.  C.  .58.  In  Clegg  v.  Levy,  3  deuce,  not  simply  as  a  report  of  theopin- 
Cdinp.  166,  the  evidence  ot"  a  merchant  ion  ol'  Court,  but  as  an  adjudication  of 
of  Surinam  \^as  rejected,  as  to  the  neces-  the  law  ceriitied  under  the  seal  of  (Joffrt, 
sily  df  a  foreign  stamp,  it  appearing  that  and  entitled  to  ihe  same  credit  as  the  ex- 
there  *va3  a  written  la\'0;  for  the  law,  on  empliticattim  of  a  foreign  judgment.  Ort 
inspection,  might  contain  exceptions. —  the  other  side,  it  was  argued,  that  the 
Miller  V.  Heinrink,  4  Camp.  15.5.  In  certificate  \*as  merely  a  parol  exposition 
the  case  of  Boehtlinck  v.  Ingli*',  3  East,  of  a  written  law,  and  entirely  extra-judi- 
381,  the  counsel  of  the  piainlilf,  after  cial;  and  therefore  not  admissible.  The 
proving  one  of  the  mercantile  navigation  Court  of  King's  Bench  decided  the  case 
laws  of  Russia,  offered  In  evidence  a  cer-  upon  other  p'oints,  and  did  not  express 
lificale  (signed  by  the  presiding  .fudge  of  any  opinion  upon  the  question,  as  to  the 
the  Caslom-house  Court  in  RuSsia,  and  admissibility  of  the  proposed  evidence. — ■ 
bearing  the  seal  of  the  Coflrt),  which  The  case  of  Middleton  v.  Janverin,  in! 
purported  to  have  been  delivered  by  the  the  Consistory  Court  of  London,  repor- 
Judge^  to  the  plainiiti",  with  reference  to  ted  by  Dr.  Haggard,  vol.  ii.  p.  442,  may 
the  siVit  then  commenced  in  this  coutitry;  be  referred  to  upon  this  subject. 


(a)  See  8  Mass.  99 ;  L5  S.  &  R.  87 ;  6  Wend.  482 ;  14  Mass.  455  seetn 
to  consider  that  foreign  written  laws  are  to  be  proved  as  facts,  either  by  ex- 
amined copy  verified  by  oath,  or  under  the  great  seal  of  the  country.  But 
it  is  very  clear  that  the  printed  book  of  statutes  of  a  foreign  nation  is  not 
admissible  for  that  purpose.  Packard  r.  Hill,  2  Wend.  411  ;  3  Pick.  293; 
Smith  V.  Elder,  3  J.  R.  105.  If  it  should  appear  that  a  foreign  statute  can- 
not be  obtained  properly  authenticated,  oral  testimony  would  probably  be 
admitted.  By  Parker,  C.  J.,  3  Pick.  293.  See  2  Wash.  C.  R.  175. 

The  laws  of  another  slate,  are  to  be  proved  as  the  laws  of  a  foreign 
country.     1  Ranle,  366. 

A  printed  book  of  tlie  statutes  of  another  state  is  admitted.  3  Pick.  293, 
Ripple  V.  Ripple,  1  Rawle  36U  ;  7  j\Ion.  R.  585;  5  Leigh,  471.  Tt  is  difi'er- 
ent  in  New  York.  2  Wend.  411.  The  act  of  Congress  prescribes  that  the 
acts  of  the  several  states  be  proved  by  the  seal  af  the  stale  ajjircd  by  the  per- 
son having  custody  thereof.     See  11  Wheat.  392  ;  4  G.  &  J.  63. 

In  Packard  r.  Hill.  2  Wend.  411,  it  was  held,  that  the  written  laws  of 
other  states  must  be  proved  by  an  exemplification,  and  not  by  the  printed 
statute  books  of  such  states.  The  rule  is  difiierent  in  other  states.  The. 
statute  laws  of  foreign  countries  must  be  proved  by  the  laws  themselves,  if 
they  can  he  obtained.  1  Pet.  R.  229.  They  cannot  be  proved  hy  parol.  3  J. 
R.  310 ;  1  id.  394 ;  13  East,  221. 

A  book  entitled  "The  Law  of  Shipping,"  &c.  was  held  not  to  be  legal 
evidence  of  the  statute  laws  of  Great  Britain,  and  tiiat  parol  evidence 
thereof  was  not  admissible.  Smith  v.  Elder,  3  J.  R.  105.  But  where  the  de- 
fendant confessed  in  writing  that  certain  goods  were  shipped  contrary  to 
the  laws  of  the  county  to  whicli  tliey  were  carried,  it  was  lield  to  be  suffi- 
cient proof  of  the  revenue  laws  of  that  country,  without  more  proof. 
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unwritten  law,  by  witnesses  professionally  conversant  with 
the  laws  of  the  state,)  may  be  proved  by  the  parol  evidence 
of  witnesses  possessing  competent  professional  skill.  (1)  (a) 
In  the  judgment,  delivered  in  the  Consistory  Court  of  London, 
in  the  case  of  Dalnjmple  v.  Dalrymple,  (2)  Sir  W.  Scott, 
after  observing,  with  reference  to  the  law  of  marriage  in  Scot- 
land, that  the  determination  of  the  question  must  be  taken 
from  the  authorities  of  that  country,  proceeds  thus. — "The 
authorities,  to  which  I  shall  have  occasion  to  refer,  are  of 
three  classes  ;  first,  the  opinions  of  the  learned  professors, 
given  in  the  present  or  similar  cases  ;  secondly,  the  opinions 
of  eminent  writers,  as  delivered  in  books  of  great  legal  credit 
and  weight;  and  thirdly,  the  certified  adjudication  of  the  tri- 
bunals of  Scotland  upon  these  sul)jects.  I  need  not  say,  that 
the  last  class  stands  highest  in  point  of  authority  ;  where  pri- 
vate opinions,  whether  in  books  or  writing,  incline  on  one  side, 
and  public  decisions  on  the  other,  it  will  be  the  undoubted 
duty  of  the  Court,  which  has  to  weigh  them,  stare  decisis.''^ 

If  a  question  should  arise,  with  respect  to  a  colony,  wheth-  Kawof 
er  the  law  of  the  mother-country  is  the  law  of  the  colony,  the  *^'*°"^'' 
statement  of  text-writers  may  be  admitted.     In   General  Pic- 
ton's  *case  (1),  where  such  a  question  was  suggested  as  like-  [  *626  ] 
ly  to  occur,  Lord  Ellenborough  said,  "  The  text  writers  fur- 
nish us  with  their  statement  of  the  law  ;  and  that  would  cer- 
tainly   be  good   evidence,    upon  the    same   principle  as   that 
which  renders  histories  admissible.     There   is  a  case,"   con- 
tinued   Lord   Ellenborough,    "in    which  the    history  of   the 
Turkish  empire  by  Cantemir    was  received  by  the    House  of 
Lords,  and    received  after  some  discussion  ;  I  shall    therefore 
receive  any  book  that  purports  to  be  a  history  of  the  common 
law  of  Spain." 

The  practice  of  a  Court  of  Justice  in  a  foreign  country  may 
be  proved  by  witnesses    professionally   acquainted  with  that 

(1)  Miller  r.  Heinriclv,  4  Camp.  155.  (2)  Dr.  Haggard's  Reports,  vol.  ii.  p. 

See  3  Exp.  N.  P.  C.  58.  81. 

(1)   30  Howell's  St.  Tr.  492. 


(a)  Courts  of  law  will  receive  evidence  of  the  rommon  law  from  intrlli- 
pent  persons  of  the  country  whose  laws  are  to  be  proved.  1  J.  R.  394;  14 
Mnss.  4.55. 

The  laws  of  another  state  are  to  be  proved  as  the  law.s  of  a  foreisrn  coun- 
trv  ;  but,  the  nets  of  its  court.s  mav  be  re.sorted  to  for  their  exposition.  1 
Rawle,  386.  See  also  1.5  S.  &,  R.  87. 

The  printed  books  of  reported  cases  are  admitted  ns  evidence  of  the  lo- 
cal law  of  anotlier  state  where  it  is  not  written.  13  Pick.  53;  11  Conn.  407. 
See  1  D.  &  H.  3(;'2. 

The  meanins^  of  the  foreisrn  law,  its  construction  and  efT'ct,  are  the  prov- 
ince of  the  court;  and  thi.^  i.s  to  be  ascertained  from  intellisrent  persons  of 
the  state  whose  laws  are  to  be  proved  or  from  the  books  of  d'cided  cases. 
See  2  Dev.  R.  563 ;  17  Mart.  R.  153  ;  6  Cranch.  274;  1  D.  &  B.  362. 
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Commaj-  practicG.  (2)  The  commercial  regulations  of  a  foreign  coun- 
t'oii/"'"*  try  ought  to  be  proved  by  well-authenticated  copies  of  such 
Arts  of  regulations.  (3)  The  acts  of  state,  also,  of  a  foreign  govern- 
*'"'*^'  nient  can  only  be  proved  by  copies  of  such  acts  properly  au- 

thenticated. Thus,  in  the  case  of  Richardson  v.  Ander- 
son, (4)  where  the  counsel  on  the  part  of  the  defendant  pro- 
posed to  give  in  evidence  a  book  purporting  to  be  a  collection 
of  treaties  concluded  by  America,  and  to  be  published  by  the 
authority  of  the  American  government ;  and  it  was  ])roposed, 
further,  to  prove,  by  the  American  minister  resident  at  this 
Court,  that  the  book  produced  was  the  rule  of  his  conduct ; 
this  evidence  was  offered,  as  equivalent  to  a  regular  copy  of 
the  archives  in  Washington  :  but  Lord  Ellenborongh  rejected 
the  evidence,  and  held  that  it  was  necessary  to  have  a  copy 
examined  with  the  archives. 

In  the  case  of  Lacon  v.  Higgins,  (5)  Lord  Tenterdeii  ad- 
mitted a  copy  of  the  civil  code  of  France,  produced  by  the 
French  Vice  Consul,  who  declared  that  it  was  an  authentic 
copy  of  the  law  of  France,  upon  which  he  acted  at  his  office  ; 
r  *627  ]  *that  it  was  printed  at  the  office  for  printing  the  laws  of 
France,  and  that  it  would  be  acted  upon  in  any  of  the  French 
Courts,  (a)  In  Ganer  v.  Lady  Lanesborough,  (1)  Lord  Ken- 
yon  permitted  a  party  divorced  to  give  parol  evidence  of  her 

(2)  Buchanan  v.  Rucker,  1  Camp,  briqus,  Cowp.  174.  Mace  t'.  Kay,  4 
66.  Taunt.  43.     Burrows  r.  Jeniimo,  2    Str. 

(3)  By  Lord  Ellenborough  in  Gen.  733.  Fremoult  v.  Dedire,  1  P.  Wms. 
Picton's  case,  30  Hovveli's  St.  Tr.  429.  Feauberi  v.  Tursl,  1  Brown,  P, 
491.  C.    38.       Lindo   v.    Belisario,    2    Hagg. 

(4)  1  Camp.  65  (a).  248.     Middleton    v-    Janvers,    2    Hagg. 

(5)  2  Stark.  178.  Lord  Tenterden  ^41.  Horford  v.  Morris,  2  Hagg.  431. 
at  first,  inclined  in  favor  of  the  objec-  Where  evidence  of  the  law  of  Scotland 
lion,  but  afterwards  overruled  it  on  the  was  required,  the  testimony  of  a  wit- 
nuthority  of  Picton's  case.  It  would  ness,  who  was  a  tobacconist,  was  rejecl- 
•ieem,  however,  that  the  book  in  Picton's  ed,  Anon,  cited  lO  East,  287.  On  the 
case  was  cited  for  a  point  of  unwritten  trial  of  the  Wakefields',  for  abduction,  a 
law;  and  see  Clegg  v.  Levy,  3  Camp,  gentleman  of  the  Scotcli  bar  was  exam- 
166.  ined  as  to  the  point,    whether    the    mar- 

(1)     Peake,  17.     It    was   also    held,  ringe,  as  proved  by  the  witnesses,  would 

that  an  instrument  purporting  to  be  a  di-  be    a    valid   marriage    according    lo    the 

vorce   under  the  seal  ol  the    Synagogue,  law  of  Scotland,  Murray's  ed.  p.  238 

was    not    admisifible,     without   pievious  In  Alivon  v.    Furnival,    1    Cr.   M.  &  R. 

proof  of  the  law    of  the    country.     See  282,  a  French   advocate    and   a    French 

Jurther,    on    the    proof  of  foreign    laws,  notary  were    examined,    as    to  the  usage 

Male  u.  Roberts,  3  Esp.  163.     Brown  r.  in    France    on    various    points    of  evj- 

Gracey,  1  D.  4"  R-  41.     Mostyn  r.  Fa-  dence. 

(a)  Civil  Code.  See  the  case  of  Hill  v.  Packard,  5  Wend.  375.  here 
the  English  cases  rre  commented  upon.  In  Chanoine  v.  Fowler,  3  Wend. 
173,  it  was  held,  that  the  French  commercial  code  could  not  be  proved  by 
the  production  of  a  printed  book  though  produced  by  the  French  consul ; 
and  admitted  to  be  an  e.xact  copy  of  the  official  edition  of  the  laws  of 
France.  The  court  said,  that  the  written  laws  of  a  foreign  state  must  be 
proved  by  an  exemplification,  and  cannot  be  proved  by  the  printed  statute 
book  of  such  etate.  id. ;  2  id.  411 ;  2  Cranch,  236. 
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divorce,  according  to  the  ceremony  and  custom  of  the  Jews  at 
Leghorn. 

h\  an  action  upon  an  award,  it  is  necessary  to  prove  both  Award. 
the  submission  and  the  execution  of  the  award.  And,  in  gen- 
eral, whether  the  vaUdity  of  the  award  comes  in  question  di- 
rectly, or  only  incidentally,  the  submission  of  all  the  parties 
should  be  regularly  proved.  (2)  If  the  submission  was  to  two 
arbitrators,  named  in  the  reference,  and  to  a  third  person  to 
be  appointed  by  them,  the  appointment  of  such  person  to  be 
umpire  must  be  duly  proved.  A  recital  of  such  apiwintment  in 
the  award,  signed  by  the  three,  will  not  be  sufficient  ;  nor 
will  it  be  enough  to  shew  that  the  third  person  acted  with  the 
other  arbitrators,  and  signed  the  award.  (3j 

When  an  inquisition  is  offered  in  evidence,  the  commission  inquisiiien. 
under   which  it  was   taken  ought   regularly   to  be  proved,  or 
shewn  to  be  lost.    But  in  cases  of  more  general  concern,  such 
*as  the  ecclesiastical    surveys,  the   commissions   are  of  such  [  *623  ] 
public  notoriety  as  not  to  require  proof.  (1) 

With  regard  to   the  proof  of  depositions  in    Chancery,   the  pepositions 
general  rule  is,  that   they  are  not  to  be  admitted   in  evidence  cer). 
without  proof  of  the  bill,  and  answer  :  (2)  for,  if  there  do  not 
appear  to  be  a  cause  depending,  the  depositions  are  considered 
to   be    mere   voluntary  affidavits ;  and   the  bill  and    answer 
ought  to  be  produced,  in  order  to  shew  who  were   the  parties 


(2)  Antram  v.  Chace,  15  East,  209. 
Ferrer  v.  Oven,  7  M.  8,-  C.  427.  Bra- 
zier r.  Jonea,  8  B.  4'  C.  124.  As  to 
proof  of  submission  by  rule  of  Court, 
Still  I'.  Halford,  4  Camp.  17.  Proof  of 
enlargement,  re  Hick,  8  Taunt.  694. 
Ilalden  «.  Glasscock,  8  D.  8f  R.  151. 
Lawrence  v.  Hodgson,  1  Y.  &  J.  16. 
As  to  proof  of  an  award,  under  an  Inclo- 
8ure  Act,  see  Rex  u.  IJaslingfield,  2  M. 
&S.  558. 

(3)  Still  V.  Halford  4  Camp.  19. 

(1)  Yin.  Ab.  Ev.A.  b.  42.  B.  N.  P. 
228.  Hardcaslle  v.  Sdater,  2  Gwill. 
787.  Yicar  of  Kellington  v.  Trinity 
College,  1  VVils.  170.  Rowe  v.  Bren- 
ton,  8  B.  ^  C.  747,  an  inquisition  taken 
under  tlie  statute  4  Kdw.  I.  was  received, 
though  the  conimi^ision  could  not  be 
found.  The  originals  of  some  of  the 
Parliamentary  Surveys  having  been  des- 
troyed in  the  tiro  of  London,  copies 
fiom  unsuspeclL'd  reposiiories  have  been 
admitted,  Underhili  r.  Durham,  2  Gwill. 
542.  Buller  v.  Mitrhull,  4  Dow.  325. 
Green  v.  I'roude,  I  Mod.  117.  In  An- 
derton  v.  Magawley,  3  l?ro.  P.  C,  an 
old  inquisition,  post  mor/em,  was  read 
without  producing  the  commission;  but 
it  wan  held  to  be  necessary  to  prove  that 


such  a  commission  did  actually  issue. 
In  /Mcock  t».  Cook,  tried  before  Tindal, 
Ch.  J.,  in  London,  a  survey  from  the 
olfice  of  the  Duchy  of  Lancaster  was 
admitted,  though  the  commission  was 
not  extant.  It  purported  to  be  signed 
by  the  Commissioners,  it  came  from  the 
proper  custody,  and  was  proved  to  be  of 
the  handwriting  of  the  age. 

(2)  Gilb.  Ev.  56.  Bull.  N.  P.  240. 
Nightingale  v.  Devisme,  5  Burr.  2594, 
ad  fin.  Baker  v.  Sweet,  Bumb.  91. 
Raym.  335.  Yin.  Ab.  Ev.  A.  b.  31. 
When  bill  dismissed,  2  P.  Wms.  It)2. 
Illingworlh  i-.  Leigh,  4  Gwill.  1619. 
At  the  trial  of  the  last-cited  case,  Mr. 
Justice  Heath  refused  to  admit  deposi- 
tions in  evidence,  because  the  bill  and 
answer  had  not  been  duly  proved,  nor 
inquired  after.  But  it  is  said  by  iho  re- 
porter, that  the  rejection  of  this  evidence 
was  one  of  the  grounds  upon  which  n 
new  trial  was  afterwards  granted.  And 
see  Byam  i'.  Booth,  2  Price,  234,  n. 
In  a  cause  respecting  the  Retford  Chari- 
ty Lands  tried  at  Nottingham,  Chirtf 
Justice  Tindal  and  Liltledale,  J.,  rejec- 
ted depositions,  because  the  decree  waii 
not  produced. 
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and  answer. 


On  interro- 
gatories. 


to  the  suit,  and  what  tlic  points  in  issue,  as  depositions  in 
general  are  evidence  only  upon  the  same  points,  and  between 
the  same  parties,  or  those  who  claim  under  the  parties.  But 
depositions  may  be  read  without  such  antecedent  proof,  if 
they  are  so  ancient,  that  no  bill  or  answer  can  be  forthcom- 
ing ;  formerly  it  was  not  the  practice  to  enrol  bills  and  an- 
swers. (3)  And  if  the  defendant  is  in  contempt,  or  has  had 
an  opportunity  of  cross-examining,  which  he  chose  to  forego, 
the  depositions  may  then  be  read,  after  proving  the  bill,  al- 
[  *629  ]  though  no  answer  has  been  *put  in.  (1)  Depositions  are  ev- 
idence, as  an  admission,  against  a  party  to  the  suit — or  for  the 
purpose  of  contradicting  a  witness — without  proof  of  the  bill 
and  answer. 

Depositions  taken  on  interrogatories,  under  a  commission 
from  the  Court  of  Chancery,  of  modern  date,  are  not  admissi- 
ble without  the  production  of  the  commission  under  the  au- 
thority of  which  the  depositions  were  taken  :  if  the  deposi- 
tions are  of  a  long  standing,  so  that  the  commission  may  be 
presumed  to  have  been  lost,  they  are  evidence  by  themselves  : 
in  either  case,  whether  the  depositions  are  of  a  recent  or 
ancient  date,  there  is  no  occasion  to  produce  the  bill  and  an- 
swer. (2) 

Where  the  Court  of  Chancery,  on  directing  a  trial  at  law, 
makes  an  order,  that  the  depositions  of  a  witness  shall  be 
read,  the  proof  of  the  bill  and  answer  will  be  dispensed  with. 
This  order  is  not  made  for  the  purpose  of  making  that  ad- 
missible in  evidence,  which  is  not  strictly  admissible  in 
Courts  of  Common  Law  ;  (3)  and  the  depositions  cannot  be 
admitted,  even  under  the  order,  unless  it  be  satisfactorily  prov- 
ed, at  the  time  of  the  trial,  that  the  witnesses  are  unable  to 
attend  in  person.  If  depositions  were  offered  in  evidence 
without  such  an  order,  the  whole  record,  bill,  answer,  &c. 
must  be  regularly  proved  ;  but  when  there  is  an  order  for 
reading  depositions,  the  Court  of  Law  will  read  them,  with- 
out going  through  the  regular  and  strict  course  which  is  gen- 
erally necessary  for  the  purpose  of  making  them  evi- 
dence. (4) 

It  seems  that  an  examined  copy  of  a  deposition  in  Chance- 
ry is  admissible  in  evidence,  at  least  in  civil  cases  ;  (5)  and 
that  the  same  rule  would  hold  in  regard  to  an  examined  copy 
of  an  affidavit  taken  in  Chancery.  (6) 


Order  to 
read. 


Affidavit. 


(3)  Byam  v.  Booth,  2  Price,  234,  n 
Gilb.  Ev.  58 


Ves.  176.     Corbett  V.  Corbett,    1    Ves. 
Sf  Beam.  340. 

(5)  Highfield  v.  Peake,  M.  4"  M.  210. 
The  trial  was  upon  an  issue  out  of  Chan- 
cery, and   the   deposition   was   used   to 
contradict  a  witness, 
vu;   i>i  »c».   iiu.  (6)  As  to    the  proof  of  affidavits  ia 

(4)  Paliner  v.    Lord   Aylesbury,   15     Chancery,  by  examined  or  office  copies. 


(1)  Cazenove  and  Another  tJ.Vanghan, 
1   Mauie  Sr  Seiw.  4;  B.  N.  P    240. 

(2)  Haylie  v.  VVylie,  6  Esp.  85.    See 
Rowe  V.  Bremen,  8  B.  &  C.  765. 

(3)  15  Ves.    176 
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*With  regard  to  the  proof  of  depositions  and  examinations 
in  criminal  cases,  they  are  usually  proved  by  the  magistrate 
who  took  them,  or  by  the  clerk  who  wrote  them.  (1)  But  it 
seems  that  the  examination  of  a  prisoner  taken  before  a  mag- 
istrate, and  signed  with  the  prisoner's  name,  might  be  given 
in  evidence,  on  the  prisoner's  handwriting  being  proved  by 
any  person.  It  has  been,  however,  said,  that  if  the  prisoner 
does  not  sign  his  name,  or  if  he  only  puts  his  mark  to  the  ex- 
amination, it  must  be  proved  by  the  magistrate  or  his  clerk. 
For,  if  the  prisoner  signs  his  name,  this  implies  that  he  can 
read,  and  that  he  has  read  the  examination,  and  adopted  it. 
But  if  he  has  not  signed  it,  or  has  only  put  his  mark,  there 
are  no  grounds  to  infer  that  he  can  read,  or  that  he  knows 
the  contents ;  and  no  person  can,  in  general,  swear  that  the 
examination  has  been  correctly  read  over  to  him,  except  the 
person  who  read  it.  (2)  Where  the  examination  of  a  prison- 
er purported  to  be  taken  upon  oath,  ev^idence  upon  the  trial  of 
ihe  prisoner,  to  shew  that,  in  fact,  he  was  not  sworn,  was  re- 
jected. (3)  Evidence  is  admissible  to  *add  to  an  exam- 
ination before  a  magistrate,  though  it  has  been  taken  in  writ- 
ing. (1) 

A  copy  of  depositions  sworn  at  a  Judge's  chambers,  and  de- 
livered out  by  his  clerk,  and  attested  by  his  signatare,  is  ad- 


Depositions 

before 


tnagis- 
irales. 


[  *G30  ] 


[  *631  ] 


Deposilioni 
ai  Cham- 
bers. 


vide  supra.  Office  Copies.  Some 
doubt  appears  to  exist  as  to  the  points 
whether  the  originals  should  be  produced ; 
and,  on  the  other  hand,  whether  otHce 
copies,  tliough  not  in  the  same  cause, 
miglitbe  received,  Ileesu.  Bowen,  M'Cl. 
&  Y.  383.  Rex  v.  James,  1  Show.  397. 
Casburn  v.  Reid,  2  15.  Moore,  60.  Crook 
V.  Dowling,  3  Doug.  75;  B.  N.  P.  14. 
Where  a  distinction  is  taken  between 
proving  an  aflidavil  made  by  a  party  and 
by  a  stranger.  An  aHidavit,  purporting 
to  he  .sworn  before  a  public  commission- 
er acting  as  such,  is  evidence  without 
proof  of  the  commission,  Re.'i  v.  How- 
ard, Mo.  &.  R.  187.  An  allidavit  filed 
in  (.^ourt  on  a  motion,  may  be  read  in 
evidence  at  tiie  sittings,  without  proof 
of  ii'a  being  sworn,  Cameron  v.  Light- 
foot,  2  VV.  Bl.  1190.  It  seems  to  have 
been  thought,  that,  upon  indictments  for 
perjury,  the  original  allidavit  should  be 
produced  per  Lord  Mansfield,  Ch.  J.,  in 
Crook  V.  Dowling,  3  Doug.  77.  Vide 
supra,  Proof  of  .Answers  iti  Chan- 
eery.  That  user  of  an  allidavit  by  the 
party  is  sufficient  proof  of  it's  being 
sworn  in  civil,  and,  perhaps,  in  criminal 
cases,  B.  N.  V.  238.  A  cognovit  may 
bo  proved  by  an  examined   copy,  Scott 


V.  Lewis,  7  C.  SrP.  349.  As  to  recog- 
nizances becoming  records,  per  Bailey, J., 
4  B.  ^  C.  409. 

(1)  2  Hale,  52,  284. 

(2)  Rex  V.  Chappel,  1  Mo.  &  R.  396. 
The  evidence  was  rejected;  the  exami- 
nation had  the  prisoner's  mark;  the  proof 
tendered  was  by  a  bystander.  See  the 
note  of  the  reporters,  ib.  in  which  two 
MSS.  cases.  Rex  v.  Richards,  and  Rex 
V.  Hope,  are  cited.  See  ib.  as  to  the 
necessity  that  the  examination  should  be 
proved  by  a  person  present  when  it  was 
taken,  and,  that,  where  it  must  be  prov- 
ed to  have  been  correctly  read  over,  the 
magistrate  or  his  clerk  sliould  be  culled 
for  the  purpose;  when  there  were  inter- 
lineations, Lord  Lyiidhurst  said,  that  he 
thought  the  clerk  ought  to  be  called.  Bro- 
gan's  case,  Rostioe's  O.  Kv.  49;  and 
see  Hobson's  case,  Lewin,  66;  Priestly 'a 
case,  Lewin,  74. 

(3)  Rex  t>.  Smith,  1  Stark.  242,  from 
a  presumption  in  favor  of  the  correct- 
ness of  the  magistrate's  report  Perhaps, 
if  the  (Magistrate  had  been  called  to  dis- 
prove his  own  stdtement,  the  question 
might  have  varied. 

( 1 )  Rex  V.  Harris,  Mo.  Cr.  Cb.  SS8. 
Veuufrd  V.  Johnson,  1  .M.  4-  Ro.  316. 
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missible  evidence,  without  proof  of  it's  having  been  examined 
with  the  original.  (2) 
Writs.  When  a  writ  is  only  an  indncement  to  the  action,  the  fact 

of  taking  out  the  v/rit  n^iay  be  proved  by  producing  it,  be- 
cause, before  the  writ  is  returned,  it  is  not  a  record.  But 
where  the  writ  has  been  returned,  and  is  itself  the  gist  of  the 
action,  there  ought  to  be  a  copy  from  the  record,  as  the  best 
proof  of  which  the  nature  of  the  case  is  capable.  (3)  (a) 

If  it  be  necessary  to  prove,  that  a  writ  issued  in  a  particu- 
lar cause,  it  will  not  be  sufficient  to  prove  the  prcBcipe  by  the 
filazer's  book,  and,  after  proof  of  notice  to  produce  the  origin- 
al, to  give  in  evidence  a  copy  of  the  writ  ;  but  a  proper 
search  must  be  proved  to  have  been  made  at  the  Treasury 
for  the  original  writ,  before    secondary  evidence  can  be  giv- 

(2)  Dancan  V.  Scott,  1  Camp.  100.  Taunt.  8.     Holt's  N.  P.  C.  217.     Bow- 

(3)  B.  N.  P  234.  As  to  producing  den  v.  Wailhfiian,  5  B.  Moore,  183. 
the  original  writ,  in  orrler  to  prove  allow-  Fermor  v.  Phillips,  5  B.  Moore,  184.  n. 
ance  of  a  writ  of  error.  Cleghorn  v.  Martin  v.  Bell,  1  f'tark.  443.  Frances 
Desanges,  3  B.  Moore,  83;  Gow.  66. —  v.  Neave,  3  B.  &  B.  26.  iScolt  v.  Mar- 
As  to  the  effect  of  writs,  indorsements  sh.ill,  2  Cr.  4'  J-  238.  Tealby  v.  Gas- 
thereon,  and  returns,  see  Brown  V.  Dean,  coigne,  2  Stark.  202.  Jones  r.  Wood, 
2  Nev.  and  M.  317.  Amount  of  arrest,  3  Camp.  229.  Drake  v.  Sykes,  7  T. 
Fenton's  case,  Lofft,  524.  Delivery  to  R.  113.  Morgan  v.  Brydges,  2  Stark, 
sheriff',  Gyfford  u.  VVoodgate,  11  East,  314.  Gibbins  u.  Phillips,  7  B.  &  C. 
297.  Forbearance  to  sell  on  request,  535,  n.  To  connect  the  Sheriff  with 
Cator  V.  Stokes,  I  M.  &  S.  599.  Pay-  his  bailiff.  Rex  v.  Elkins,  4  Burr.  2129. 
ment  to  judgment  creditor,  Ledbetter  v.  Return  of  rescue.  That  the  time  of 
Salt,  4  Bing.  623.  A  second  commis-  the  commencement  of  an  action  may  be 
sion  of  bankruptcy,  Tyler  v.  Leeds  proved  without  the  writ,  see  Lester  v. 
(Duke),  2  Stark.  218.  Lordship  of  a  Jenkins,  8  B.  4-  C.  340.  (See  13 
manor,  Hill  0.    Sheriff  of  Middlesex,    7  Maine  R.  315.) 


(a)  A  legal  and  sufficient  return  by  an  officer,  upon  a  precept  which  he 
has  authority  to  serve,  cannot,  be  controverted  except  in  an  action  against 
the  officer  himself,  or  his  superior.  Bean  v.  Parker,  17  Mass.  591  ;  11  id. 
163 ;  10  id.  313 ;  9  id.  96  ;  4  id.  478.  The  return  of  an  officer  is  conclusive 
in  the  same  case.    3  Mon.  R.  51. 

The  return  of  the  sheriff  upon  final  process  concludes  the  parties.  3 
Marsh.  392;  4  Mon.  392;  8  Greenl.  207.  But  parties  are  not  bound  to 
show  the  return  of  the  process ;  the  officer  only  must  show  a  return.  G 
Greenl.  421. 

But  the  return  is  of  no  validity  in  respect  to  a  matter  not  proper  to  be  in- 
serted in  it;  such  as  an  excuse  for  not  doing  his  duty.  5  Mon.  R.  125;  4 
Bibb,  311. 

Strangers  who  are  neither  parties  nor  privies  to  the  record  may  disprove 
or  falsify  the  return.  3  Mon.  R.  349. 

The  return  of  an  officer  on  a  writ  that  he  had  made  an  attachment  of  per- 
sonal property,  does  not  necessarily  imply  that  he  had  so  taken  the  property 
as  to  be  guilty  of  a  trespass  in  case  the  attachment  was  not  good.  10  Pick. 
166. 

It  has  sometimes  been  considered  that  an  officer  may  introduce  his  own 
return  in  his  own  favor.  7  Cowen,  310.  But  see  8  Pick.  397.  And  where 
it  is  the  duty  of  the  officer  to  indorse  on  the  execution  the  time  when  it  was 
received,  such  indorsement  is  conclusive  to  show  that  the  execution  wa«  in 
his  hands  at  the  time,     1  Hall,  597. 


courl. 
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en.  (4)     An  examined  *copy  of  the  judgment-roll,  containing  FJesrt^ 
the  award  of  an   elegit  and    return  of  the    inquisition,  is  evi-  I     oo2  J 
deuce,  in  an  action  for  use  and  occupation,  of  the  title  of  the 
plaintiff,  who  claims  under  the  elegit,  without  proving  a  copy 
of  the  elegit  and  of  the  inquisition  ;  (1)  the  judgment-roll  is 
absolute  proof  of  all  the  proceedings  which  it  sets  forth. 

A  rule  of  Court  may  be  proved  by  an  office  copy,  made  out  Rule  of 
by  the  clerk  of  the  rules,  or  by  his  deputy.  (2)  Where  a  Court 
prints  and  circulates  copies  of  it's  rules,  for  the  guidance  of  it's 
officers,  one  of  such  copies  is  evidence  of  the  rules  on  which 
the  officers  are  to  act,  without  shewing  it  had  been  examined 
with  the  original.  (3) 


Section  II. 
Proof  of  Writings  not  being  Records  or  Judicial  Proceedings. 

With  respect  to  the  proof  of  public   writings  not  of  ajudi-  '^Vriiin^s 
cial  character,  it  is    essential   that  thoy    should  be  produced  cusiody"* 
from  their  proper  place  of  custody.     This  rule  is  equally   ap- 
plicable to  judicial  writings,  and  to  all   documents,  especially 
*such  as  are  ancient.     The   questions  upon  the  subject  have  [  *633  ] 
usually  occurred  in  cases  where  the  documents  were  not  of  a 
judicial  character,  the  proper  place  of  custody   being  in  such 
cases  more  liable  to  be   disputed.     It  will  be    convenient   to 
consider,  in  this  place,  the  general  subject  relative  to  the  cus- 
tody of  old  documents. 

Old  grants  to  abbeys  have  been  rejected  as  evidence  of  pri-  CusioHyof 
vate  right,  because  the  possession  of  them  did  not   appear  to  mcnis!'^"* 
be  connected  with  any  persons  who  had  an  interest  in  the  es- 
tate. (1)     A  grant  to  an  abbey,  contained  in  a  manuscript  en- 

(4)  Edmonstone  v.    Plai.sted,   4    Esp.  held  sufficient  evidence   of  the  order. — 

N.  P.  C     160.     The   Sheriff's    book    is  .Still    v.    llalford,    4    Camp.    19.     Tho 

not  (he  proper  evidence  of  the  contents  of  mnrginiil  note  seems   incorrect,  in  stating 

a  writ,  nor  will    the  Court    take   jndicinl  tiiat  an  otlice  copy  of  the    rule    was   put 

n  tice  of  that  book,  llussell  i).  Dickson,  in.     As  to  the  ett'eel  of  n    rule  of  Court 

6  I  ing.  442.  in  proving  facts,  eee  Woodrufle  v    W  ill- 

(1)  Kamsbollom    v.    Buckhurst,     2  ianis,  6 'I'aunt.  19.     Coinpton  p  Chand- 
Mnnle  &  Sclw.  5()5.  less,  4  Esp.  18.     In  a    recent   case    con- 

(2)  Duncan  r.  Scott,  1  Cnmp.  100.  cerning  the  repair  of  Kelliam  biidge,  a 
The  rule,  under  llie  hand  of  the  proper  discussion  arose  concerning  the  admissi- 
officer,  is  said  to  be  itself  an  original,  bility,  interpretation,  and  elfect  of  vari- 
■ee  Selby  v.  Harris,  Lord  Haym.  745;  ous  rules  of  the  Court  of  King'a 
B.  N.  P.  229.  Rules  are  snid  not  to  be  iJench,  in  the  reign  of  Charles  II. 
records,  Rex  v.  Bingham,  8  Y.  4-  I.  101.  (:{)  Dance  r.  Kobson.  M  !f  M.  294. 
They  are  commonly  produced  in  the  As  to  proof  by  a  Judge's  notes,  see  Van 
•anie  cause  and  in  the  same  Court.  As  Nyvel  r.  Ilunler,  3  Ad.  &  E.  244. 
where  the  office  copy  of  a  rule  to  pay  Smith  r.  Smith,  3  Dovvl.  P.  C.  733. 
money  into  Court  is  produced,  Israel  v.  Kx  parte  Lcarmouth,  6  Madd.  113. 
Benjamin,  3  Camp.  41.     A  rule  making  Doncnster  r.  Day,  3  Taunt.  262. 

a  Judge's  order,  under  which  an   award         (I)  Lygon  r.  Slrntt,  2  Anstr.  601. 
had  been  made,  a  rule  of  Court  has  been 
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titled  Sccrctum.  Abbatns  in  the  Bodleian  library  at  Oxford, 
was  rejected,  as  not  coming  from  the  proper  custody  ;  (2)  and 
on  the  authority  of  this  case,  Mr.  Justice  Lawrence  held,  that 
an  old  grant  to  a  priory,  brought  from  the  Cottonian  manu- 
scripts in  the  British  Museum,  could  not  be  received,  as  it 
was  not  shown,  that  the  possession  of  the  grant  was  connec- 
ted with  any  person  who  had  an  interest  in  the  estate.  (3) 

In  the  case  of  Biillen  v.  Michel,  (4)  one  of  the  questions, 
on  the  admissibility  of  a  chartulary,  related  to  the  custody 
from  which  that  old  document  was  produced.  It  appeared 
that  the  chartulary  was  brought  from  the  muniment  room  of  the 
Mar([uis  of  Bath,  who,  although  not  the  owner  of  the  particu- 
lar farm,  nor  of  any  property  in  the  parish  of  S.,  was  the  ow- 
ner of  other  estates  formerly  belonging  to  the  abbey,  and  con- 
cerning which  estates  entries  were  to  ho  found  in  the  same 
document  ;  and  the  character  of  the  handwriting  in  the  char- 
tulary was  proved  to  be  of  the  reigns  of  the  three  first  Ed- 
wards. "  The  question  is,"  said  the  Lord  Chief  Baron  Gibbs, 
in  delivering  the  judgment  of  the  Court,  "whether  this  book 
appeared,  from  the  facts  attending  it,  to  have  belonged  to  the 
abbey  of  Glastonbury.  We  should  recollect,  that  such  a  book, 
as  this  purports  to  be,  usually  contains  a  description  of  all  the 
estates  of  the  abbey,  and  all  the  transactions  relating  to  them. 
[  *634  ]  When  the  abbey  was  dissolved,  *those  estates  went  to  the 
crown,  and  the  crown  afterwards  granted  them  to  different 
persons  ;  the  book,  when  the  abbey  was  dissolved,  would  go 
to  the  officers  of  the  crown,  and  when  the  crown  portioned 
out  and  made  over  the  possessions  of  the  abbey  to  other  per- 
sons, the  book  could  go  only  to  one  of  those  grantees  ;  and 
the  only  possible  way  of  connecting  it  with  the  abbey  is,  by 
showing  a  connection  between  the  possessor  and  the  crown, 
and  by  raising  a  probability,  that  the  crown  may  have  handed 
over  the  book  to  the  present  possessor."  Now,  such  a  con- 
nection was  shown  in  the  present  case  ;  for  it  appeared,  that 
the  present  owner  of  the  book  is  also  the  owner  of  certain 
lands  which  formerly  belonged  to  the  abbey,  and  which,  on 
the  dissolution  of  the  abbey,  passed  to  the  crown,  and  from 
the  crown  to  the  present  possessor;  and  the  probability  is, 
that  the  book  attended  the  lands  in  their  passage  from  the 
crown.  On  this  ground,  therefore,  the  Court  were  of  opinion, 
that  the  custody  was  so  accounted  for  as  to  render  the  book 
admissible  in  evidence. 

In  the  case  of  Potts  v.  Durant,  (1)  the  Court  of  Excheq- 
uer determined,  that  some  ancient  writings,  which  had  been 
offered  in  evidence,  were  inadmissible,  because    they  had  not 

(2)  Michell    v.    Rabbets,    3  Taunt.     3  Taunt.  91 . 

91.  (4)  2  Price,  413. 

(3)  Swinnerton  «.  Marq.   of  Stafford,        (1)  3  Anstr.  789. 
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been  brought  from  the  proper  repository.  One  was  a  writing 
purporting  to  be  an  endowment  of  a  vicarage  ;  another  was 
an  ancient  writing,  purporting  to  be  an  inspcximus  of  tbe  for- 
mer, under  the  seal  of  the  Bishop  of  Norwich,  and  containing 
a  copy  of  t^ie  former,  whicli  is  stated  to  i)ave  been  at  that 
time  in  the  registry  of  the  diocese.  These  writings  were 
])roduced  at  the  trial,  by  a  person  who  had  purchased  them  at 
a  sale,  as  part  of  a  private  collection  of  manuscripts.  Here 
the  instruments  came  out  of  the  custody  of  a  private  person, 
perfectly  unconnected  with  the  matters  contained  in  them  ; 
and  lor  this  reason,  were  adjudged  to  be  inadmissible.  In 
the  case  of  Lygon  v.  Strait,  (2)  also,  the  Court  of  Excheq- 
uer held,  that  an  ancient  writing,  purporting  to  enumerate 
the  possessions  of  a  jnonastery,  which  had  been  brought  from 
the  herald's  ollice,  was  inadmissible. 

*The  case  of  Earl  v.  Lewis,  (l)is  another  instance  on  [  *635  ] 
this  subject.  There  it  was  proved,  on  the  trial  of  an  issue 
respecting  the  boundaries  of  two  adjoining  parishes,  that  the 
old  papers  offered  in  evidence  on  the  part  of  the  plaintiff  (the 
rector  of  one  of  the  parishes),  had  come  into  the  possession  of 
the  son  of  the  former  rector,  upon  his  lather's  death,  and  that 
the  son  delivered  them  over,  as  ])apers  belonging  to  the  parish, 
into  the  hands  of  the  witness,  who  produced  them  in  Court 
in  the  same  state  in  which  he  had  received  them;  and  this 
was  held  to  be  sufficient  evidence  of  the  authenticity  of  the 
papers.  So,  in  tlie  case  oi  Jones  v.  Waller,  (2)  on  a  bill  for 
tithes,  a  book  i)ur[)orling  to  be  the  book  of  a  collector  of 
tithes,  something  more  than  seventy  years  old,  being  in  the 
hands  of  the  successor  of  that  collector,  was  for  that  reason 
considered  authentic. 

Ill  the  case  of  Manhy  v.  Curtis,  (3)  a  paper,  ptu'porting  to 
be  a  receij)t  fifty  years  i.dd,  vv'as  produced  as  matter  of  evi- 
dence, to  shew  that  a  man  of  the  name  of  Curtas  had,  fifty 
years  before,  paid  to  a  man  of  the  name  of  Smith  a  certain 
sum  in  lieu  of  tithes,  and,  in  support  of  the  authenticity  of 
this  paper,  it  was  proved  to  have  been  delivered  to  the  wit- 
ness by  the  defendant  ;  but  it  did  not  appear  where  the  de- 
fendant got  the  paper,  nor  did  it  appear  whether  Smith  was 
dead,  or  even  who  he  was  ;  the  Court  of  E.vchequer  therefore 
rejected  the  evidence,  on  the  ground  that  the  paper  had  not 
been  authenticated.  And  in  the  case  of  Randolph,  v.  Gor- 
don, (4)  where  a  book,  purporting  to  be  the  book  of  a  former 
rector,  was  produced  by  the  defendant's  attorney,  who  receiv- 
ed it  from  the  defendant,  and  the  defendant  was  the  grandson 

(2)  2  Anstr.  601.  proof  of  iho  collector':*  linniJwriilng,  t)«6 

(1)  4  Esp.  N.  P.  C.  1,  before  Iloath,     2  Jnc.  8:  Walk.  468. 

J.  (3)    1  Price,  225;  Mr     Paron    Wood 

(2)  S    Gwill.    847.       The    evidence     dissenting.     2  Jac.  iSc  \\'M<.  48t». 
is  paid   to    have    been    received    without         (4)   5  Price,  312. 
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of  the  former  rector  ;  but  it  did  not  appear  whether  he  had 
found  the  book  among  his  grandfather's  papers,  or  how  it 
came  into  his  possession  ;  the  Lord  Chief  iiaron  lield,  that  the 
book  was  not  admissible. 

In  the  case  of  Bertie  v.  Beaumont,  (5)  the  question  was, 
whether  a  jiapcr,  which  on  the  face  of  it  contained  evidence 
[  *636  ]  of  *money-payments  in  heu  of  tithes  enumerated  in  it,  was 
admissible,  to  shew  that  Dr.  Eyre,  who  was  clearly  at  the 
time  rector,  and  had  been  so  for  many  years  preceding,  and 
had  received  customary  payments  (there  being  also  negative 
evidence  that  no  payment  of  tithes  in  kind  had  been  ever 
made),  had  given  such  receipt,  and  thereby  acknowledged 
such  payments.  This  paper  was  produced  by  the  defendant's 
solicitor,  who  stated,  that  he  received  it  from  the  defendant 
for  the  purpose  of  preparing  his  defence.  It  was  not  given  to 
the  defendant,  but  to  another  person  of  the  same  name,  and 
who  of  course  occupied  lands  in  the  parish,  for  none  but  an 
occupier  could  have  acquired  such  a  receipt.  The  Lord  Chief 
Baron  Thompson  said,  "  That  person  being  of  the  same  name 
with  the  present  defendant,  there  is  a  reasonable  inference, 
that  they  were  so  connected  as  to  make  this  the  proper  cus- 
tody ;  and  reasonable  evidence  of  proper  custody  is  all  that 
can  be  required,  and  is  sufficient."  It  was  objected,  also,  that 
the  handwriting  of  the  paper  had  not  been  proved  ;  "  but," 
said  the  Chief  Baron,  "  I  do  not  think  that  any  such  proof  was 
necessary  to  establish  a  document  of  this  sort,  at  such  a  dis- 
tance of  time,  any  more  than  it  would  have  been  necessary 
to  prove  a  deed  of  the  same  date." 

The  rule,  respecting  the  proof  of  the  custody  in  which  doc- 
uments have  been  kept,  applies  more  particularly  to  ancient 
documents,  whose  authenticity  depends  in  a  great  degree  up- 
on their  custody,  and  which  must  be  shewn  to  be  connected 
with  the  party  who  produces  them.  In  common  cases,  where 
the  written  instrument  itself  purports  to  belong  to  the  party 
who  produces  it  in  evidence,  no  proof  can  be  requisite  as  to 
the  place  in  which  it  has  been  kept.  On  a  question  of  settle- 
ment, where  the  respondents  produced  a  certificate  more  than 
thirty  years  old,  purporting  to  be  granted  to  their  parish  by 
the  appellant  parish,  the  mere  production  of  it  was  held  to  be 
sufficient,  and  the  respondents  were  not  obliged  to  show  that 
the  certificate  had  been  kept  in  the  parish  chest  ;  (1)  and  it 
would  be  sufficient,  if  the  certificate  were  to  be  produced  by 
a  rated    inhabitant  of  the   parish.  (2)     So  in  an  action  for  a 

(5)  2  Price,  307.  act  of  parliament,  which  made  rated  in- 

(1)  Rex  r.  Ryton,  5  T.   R.  259.  habitants  competent  witnesses  on  ihe  tri- 

(2)  Rex  r.  Netherthong,    2  Maule   4*  al  of  an  appeal. 
Selw.  337.     This    was   before  the    late 
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false  return  to  a  *manclamns,  a  corporator   may  produce  the  [  *G37  ] 
muniments  of  the  corporation.  (1) 

In  the  case  of  the  Bishop  of  Meath  v.  The  Marquis  of 
Winchester,  (2)  it  was  considered,  that  a  particular  docu- 
ment relating  to  the  private  interests  of  a  bishop,  though  in 
some  degree  relating  to  the  see,  might  more  reasonably  be 
expected  to  be  preserved  with  his  private  papers  and  family 
documents,  than  in  the  public  registry  of  the  diocese  ;  but 
that,  under  the  circumstances  of  the  case,  considering  the 
document  as  belonging  to  the  see,  it  was  not  um-easonable 
that  it  should  be  found  in  the  bishop's  mansion  house  ;  for, 
upon  the  evidence,  there  Avas  only  one  single  ecclesiastical 
record  preserved  in  the  registry  of  the  diocese  of  so  early  a 
date,  whilst,  on  the  other  hand,  the  document  was  found  in 
the  same  parcel  with  several  papers  relating  to  the  see,  and  in 
the  same  room  were  several  visitation  books  of  the  diocese  and 
other  papers  relating  to  the  see. 

In  delivering  judgment  in  the  last  mentioned  case,  Chief 
Justice  Tindal  observes,  with  reference  to  the  proper  custody 
of  documents,  "  It  is  not  necessary  that  documents  should  be 
found  in  the  best  and  most  proper  place  of  deposit.  If  docu- 
ments continued  in  such  custody,  there  never  would  be  any 
question  as  to  their  authenticity  ;  bui  it  is  when  documents 
are  found  in  other  than  the  proper  place  of  deposit,  that  the 
investigation  commences,  whether  it  was  reasonable  and  nat- 
ural, under  the  circumstances  in  the  particular  case,  to  expect 
that  they  should  have  been  in  the  jilace  where  they  were  ac- 
tually found.  For  it  is  obvious  that  whilst  there  can  be  on- 
ly one  place  of  deposit  strictly  and  absolutely  proper,  there 
may  be  various,  and  many  that  are  reasonable  and  probable, 
though  dilfering  in  degree  ;  some  being  more  so,  some  less  ; 
and  in  those  cases  the  proposition  to  be  determined  is,  wheth- 
er the  actual  custody  is  so  reasonably  and  probably  to  be  ac- 
counted for,  that  it  impresses  *the  mind  with  the  conviction,  [  *638  J 
that  the  instrument  found  in  such  custody  must  be  genuine. 
That  such  is  the  cliaracter  and  description  of  the  custody, 
which  is  held  sullicienlly  genuine  to  render  a  document  ad- 
missible, ai)pcars  from  all  the  cases.  On  the  one  hand,  old 
grants  to  abbeys  have  been  rejected  as  evidence  of  private 
rights,  where  the  possession  of  them  has  u])pcared  altogether 
unconnected  with  the  persons  who  had  any  interest  in  the 
estate.  Thus,  iii  the  case  of  Lyjioii  v.  Strutt,  a  mauuscri])t 
found  in  the  Herald's  OlUce,  enumerating  the  jtossessions  of 
the  dissolved  monastery  of  Tutbury  ;  in  AlirhcU  v.  Jiabbits, 
a  manuscript   found    in  the    Bodleian    Library,     Oxford  ;  in 

(1)2  Maule  iV  Selw.  SoS.     The  suh-     licular  specicR  of  public  wrilings,  as  ter. 
ject  of  iho  custody  of  dor.uments  will  be     riers,  registers  und  the  like. 
further  adverted  to,   \a   treating   of  par-         (2)  3  Ding.  N.  C.  203. 
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Swinncrlon  v.  Marquis  of  Stafford,  an  old  grant   to  a  priory- 
brought  from  the   Cottonian   MSS.  in  the    British  Museum  ; 
were  held  to  be  inadmissible,  the  possession  of  the  documents 
being  unconncclod  with  the   interests   in  the  property.       On 
the  other  hand,  in  the  case  oi.  Bidlen  v.  Mickdl,  an  old  char- 
tulary  of  the  dissolved  abbey  lands  of  Glastonbury  was  held 
to  be  admissible,  because  found  in  the  possession  of  the  own- 
er of  part  of  the  abbey  lands,  though  not  of  tlie principal  pro- 
prietor.    This  was  not  the  proper    custody,  which,   as  Lord 
Redesdale  observed,  would  have   been  the    augmentation  of- 
fice, and,  as  between    the  ditferent    proprietors  of  the  abbey 
lands,  it  might  have  been  more  reasonably  expected  to  have 
been  deposited  with  the  largest  proprietor  ;  but  it  was,  as  the 
Court  argued,  a  place  of  custody,  where  it  might  be  reasona- 
bly expected  to  be  found.     So  also,  in   the  case  of  Jones  v. 
Waller,  the  collector's  book  would  have  been  as  well  authen- 
ticated, if  produced  from  the  custody  of  the   executor  of  the 
incumbent  or  his  successor,  as  from  the  hands  of  the  success- 
or of  the  collector.     And  the  case  of  Bertie  v.  Beaumont,  is 
to  the  same  effect." 
ExamiDcd        In  like  manner,  as  in  the  case  with  regard  to  judicial  docu- 
copy-         ments,  the  rule  appears  to  be  generally  applicable  to   public 
writings,  namely,  that  wherever  an  original  is  admitted  in  ev- 
Ptibiic        idence  upon  the  footing  of  a  public   document,  an  examined 
books.        copy  will  equally  be  admitted.  (1)     Thus,   examined  copies 
of  the  journals  of  the  House  of  Lords  or  Commons,  (2)  or  of 
f  *639  1  ^^^  entries  *in  the  council  book  in  the    Secretary  of   State's 
Office,  (1)  or  of  entries  in  the  Bank  books,  (2)  or  in  the  books 
of  the  East  India  Company,  (3)  or  in  the  books  of  assessments 
made  by  the  commissioners  of  land-tax,  (4)  or  in  the  books  of 
commissioners  of  excise,  (5)  or    in  the  poll  books  of  an  elec- 
tion of  a  mayor  or  member  of  parliament,  (6)  and  other  cases 
of  the  same  kind,  have  been  admitted  in  evidence  without  ac- 
counting for  the  non-production  of  the  original  books.  (7) 

(1)  Holt,  Ch.  J.  in  Lynch   v.    Clark,         (5)  Fuller  ».  Fetch,  Carth.  346. 

3  Salk.  153.     Rex   v.   Haines,   Comb.         (6)  Mead  v.  Robinson,   Willis,    -124. 
337.  (7)  See  Coombs  r.  Coether,  M.  4-  M. 

(2)  Lord  Melville's  case,  24  How.  398,  book  kept  in  Chapter  house.  It 
683.  Rex  r.  Lord  G.  Gordon,  2  Doug,  seems  that  the  books  of  the  King's 
593.  Vide  supra,  proof  of  reversal  of  Bench  and  Fleet  prisons  are  not  provable 
a  judgment  in  the  House  of  Lords.  See  by  copies.  See  Salle  0.  Thomas,  3  B. 
Vin.  Ab.  Evidence,  p.  122.  4"  P-  190.     As  to  the  proof  of  Herald's 

(1)  Eyre  t).  Palgrave,  2  Camp.  606,  books,  see  Vin.  Ab.  Ev.  A.  b.  39,  p. 
proof  of  a  license.  118.     B.    N.    P.   248.      Str.    162.     la 

(2)  Marsh  v.  Colleat,  2  Esp.  665. —  one  case  a  copy  of  an  agreement  con- 
The  testimony  ofthe  broker  is  insufficient  tained  in  one  of  the  books  of  the  Bod- 
lo  prove  a  transfer,  Breton  v.  Cope,  leian  library  was  received,  Downes  v. 
Peake,  30.  Doug.  572,  n.,  593,  n. —  Moreman,  2  Gvvill.  659.  Man  i-.  Cary, 
So  also  transfer  books  of  the  East  India  3  Salk.  155,  a  bank  note  filed  at  the 
Company,  Doug.  572.  bank.     2  Str.  954,  books  of  the  City  of 

(3)  Doug.  503,  n.  London.     See  a  collection  of  cases  as  to 

(4)  Rex  V.  King,  2  T.  R.  234.  the  proof  and   effect   of  various  public 
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111  proving  any  matter  by  the  Gazette,  it  is  not  necessnry 
to  shew  that  it  was  bought  at  the  office  of  the  printer  of  the 
Gazette,  ox  io  sSye.  other  evidence  whence   it  came.  (8)     A  f/"''""- 

r^  -11  1         •      T     •    1  •  Pi  1-1  i'  rroclama- 

Oourt  Will  not  take  judicial  notice  oi   the  king  s    proclama-  lions. 
tions.  (9) 

With  respect  to  the  proof  of  particular  species  of  public  Court  roils, 
writings  not  being  records  or  judicial  proceedings.  Copies  of 
Court  rolls  properly  stamped  and  signed  by  the  steward  of  the 
manor,  are  evidence  of  the  contents  of  the  rolls,  to  prove  ad- 
missions and  surrenders,  as  are  also  the  original  rolls.  (lU) 
Where  *a  surrender  of  copyhold  lands  is  made  out  of  Court  by  [  *G40  J 
a  deed  of  surrender,  although  the  act  of  48  Geo.  3,  c.  149, 
requires  that,  in  such  a  case,  the  deed  of  surrender  or  memo- 
randum thereof  shall  be  stamped,  and  not  the  copy,  as  in  oth- 
er cases,  the  copy  will,  notwithstanding,  be  evidence  of  the 
surrender.  (1)  The  steward's  copy  is  received  in  evidence 
upon  the  same  principle  as  the  chirograph  of  a  fine,  or  the  en- 
rolment of  a  deed.  (2)  Some  evidence  of  the  identity  of  the 
party  admitted  is  requisite.  (3)  Where  evidence  from  the 
manor  rolls  is  adduced,  not  to  prove  a  conveyance,  but  for 
other  purposes,  as  to  establish  a  custom,  an  examined  copy  ap- 
pears to  be  the  proper  evidence. 

Where  a  surrender  of  a  copyhold  was  duly  made  and  pre- 
sented by  the  homage,  but  no  entry  of  such  presentment  and 
surrender  was  made  on  the  rolls,  it  was  held,  that  the  surren- 
der and  presentment  might  be  proved  by  a  draft  of  an  entry 
produced  from  the  rolls  of  the  manor,  with  the  parol  testimony 
of  the  foreman  of  the  homage  jury  who  made  the  present- 
ment. (4)     W^here  a  surrender  was  made  in   the  year  1774, 

writings  in  V'in.  Ab.  Ev.  A.  b.  26,  p.  97.  be  proved.     The  atithoriiies   do  not  pre- 

A.  b.  15,  p.  88.     It  would  seem  that  in  cisely  determine  whether  it  be  necessary 

several  cases  which    are   usually  referred  to  prove  the    steward's    handwriting;   or 

to  this  principle,  the  evidence    by  an  ex*  whether  the  official    copy    delivered    by 

amined  copy  has  been  received,    not   so  the  steward,    is    not   such    primary    evi- 

much  on  the   account   of  the    nature    of  dence  as  to    make   an    examined    copy, 

the  docuinent,  as  the   impracticability    of  taken    by    another  person,    inferior   evi- 

procuring  the  original.  dence.     See  these    points    considered  in 

(8)  Rex  I'.  Forsyth,  R.  ^  R.  274.  Coventry's  Conv.    Ev.    156.     Snow    v. 

(9)  Van  ()n)eson  v.  Dowick,  2  Camp.  Cutler,  i  Keb.  567.  Lee  v.  Boothby, 
44.  ibid.  720.     B.  N.    P.    247.     Doug.    56. 

(10)  Doe  V.  Hall,  16  East,  208,  2  Hac.  Ab.  611.  5  Ksp.  221.  Apple- 
which  shows  that  the  original  entry  is  ton  v.  Hraybrook,  6  M.  &  S.  3S.  12 
evidence,  notwithstanding  the  statute. —  INlod.  24.  Coriib.  138,337.  1  J.  &  VV. 
The  doctrine,  that  in  ejectment  tho  origi-  617.  WMiere  the  admittance  is  of  thirty 
nal  rolls  must  be  produced,  stated  in  2  years'  standing,  Fly  p.  Stewart,  2  Atk. 
Watkins  on  ('opyholds,  p.  38,  n.  l,ap-  -14.  Somerset  v.  trance,  Fortesc.  43. 
pears  to  be  incorrect,   see    4    B.    iV    Ad.  I  Str.   6.')  I. 

617,  and  B.  N.  V.  247.  (3)   Doe  d.  Hanson  v  Smith,  1  Camp. 

(1)  Doe  d.  Hawthorn  t).    Mee,    4    B,      196. 

&  Ad.  617.  (4)  Doe  d.  Priestly  v.  Callaway,  6  B. 

(2)  Per  Holroyd,  J.,  in  Appleton  f.  ^-  (".  484  Lord  Holt  ruled,  that  the 
Braybrook,  6  .M.  k.  S.  38.  It  would  longh  draft  of  a  steward  was  good  evi- 
seein  that  the  steward's   signature  should  dence  of  an  admittance,  Lord  Rayin.735. 
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and  there  was  no  record  of  it   on  the  rolls,  the  books    of  the 
manor  containing  a  record  of  the  admission,  which   noted  the 
surrender,  were  received  as  evidence  of  it.  (5) 
Corpora-  *Tlie  boolcs  of  a  corporation   cannot   be   admitted   in   any 

r'^'bi'l  1  ^^^^^  unless  shewn  to  have  been  regularly  kept  by  the  proper 
officer  of  the  corporation.  On  an  information  in  the  nature 
of  a  quo  warranto,  the  prosecutor  produced  in  evidence  a  book 
written  by  the  j)rosecutor's  clerk,  not  an  oflicer  of  the  corpo- 
ration, which  apj)eared  to  be  only  minutes  of  corporation 
acts  done  some  years  before,  and  was  not  kept  as  a  public 
book  of  the  corporation ;  this  evidence  was  rejected  at  the 
trial,  and,  on  a  motion  afterwards  for  a  new  trial,  the  Court 
held  that  it  had  been  properly  rejected.  "  Corporation 
books,"  the  Court  said,  "are  generally  allowed  to  be  given  in 
evidence,  when  they  have  been  publicly  kept  as  such,  and 
when  the  entries  have  been  made  by  the  proper  officer  ; 
not  but  that  entries  made  by  other  persons  may  be  good, 
if  it  is  shewn  that  the  town-clerk  was  sick  or  refused  to 
attend."  (1)  (a) 

(yorporation-books  must  come  from  the  proper  custody.  In 
the  case  of  ancient  books,  questions  upon  this  point  have  oc- 
casionally arisen.  Thus,  it  has  been  held,  that  books,  pur- 
porting to  be  corporation-books,  produced  from  a  chest  found 
in  the  house  of  a  former  town-clerk,  after  his  death,  and  not 
from  the  corporation  chest,  could  not  be  received.  (2)  (b) 

(5)  Rex  V.   Thruscross,    1  Ad.  &  E.  6  B.  &  C.  494. 

126.     Various  authorities  show  that  the  (I)  Rex  v.  Motherrel,  1  Str.  12.     Vin. 

rolls  of  a  manor  are  not  conclusive  as  le-  Ab.  Ev.  A.  b.    15,  pi.  16.     17  Howell, 

cords,  but  that  the  parties   may   prove   a  854. 

mistake  in  them,  see  the  cases  referred  to  (2)  Mercers  of  Shrewsbury  v.  Hart,  1 

by  Lord  Tenterden  in  Doe  v.  Callaway,  C.  &  P.  114. 


(a)  In  a  suit  against  a  citizen  for  obstructing  a  street,  held,  that  the  origi- 
nal minutes  of  the  corporation  were  admissible.  G  Wend.  651.  The  origi- 
nal minutes  of  a  city  corporation  is  the  best  evidence. 

Corporation  books  must  appear  to  be  kept  by  the  proper  officer ;  but  the 
book  itself  is  not  evidence  to  prove  that  fact,  and  the  person  making  the 
entries  must  be  otherwise  shown  to  be  the  proper  officer  to  make  them.  10 
J.  R.  154  ;  3  id.  226. 

Where  title  was  derived  through  a  corporation  by  deed  executed  by  the 
president,  and  the  testimony  of  the  cashier  was  relied  upon  to  prove  what 
the  by-laws  of  the  corporation  were  and  the  authority  conferred  by  them  ; 
but  the  evidence  was  rejected.  Lumbard  i\  Aldrich,  8  N.  H.  R.  31.  The 
by-laws  should  be  produced.     See  15  Wend.  256;  10  Pick.  329. 

The  record  itself  seems  to  be  the  proper  evidence  of  the  election  of  a 
city  officer.  1  Pick,  418. 

(b)  An  ancient  corporation  book  entitled  the  book  of  possessions  was  ad- 
mitted to  prove  the  allotments  of  flats  in  the  town  of  Boston;  it  having  been 
preserved  among  the  records  of  the  town.  6  Pick.  165.  It  did  not  appear 
to  be  regularly  authenticated.  So,  a  book  of  records  belonging  to  proprie- 
tors of  common  lands,  being  traced  down  from  the  grandfather  of  the  wit- 
ness who  produced  it;  the  presumption  from  lapse  of  time  being  that  he 
had  the  lawful  custody  of  it,  and  there  being  no  evidence  of  the  existence 


Sect.  2.]  Proof  of  Writings.  599 

With  regard  to  the  question,  what  is  properly  a  corpora- 
tion-book, it  appears  that  a  loose  paper  duly  stamped  uf)on  a 
file,  containing  an  entry  of  a  freeman's  admission,  has  been, 
in  one  case,  considered  the  proper  and  original  act  of  the  cor- 
poration, in  preference  to  an  unstamped  entry  of  the  admission 
more  at  large  in  a  book  of  acts  of  the  corporation.  (3) 

Examined  copies  of  cor{)oration-books  are  evidence  to  prove 
corporate  acts  ;  but  this  rule  does  not  extend  to  papers  be- 
longing to  a  corporation  and  kept  in  their  chests,  the  entries 
in  which  are  not  of  a  public  nature.  (4) 

*Parish  registers  may  be  proved  by  examined  copies,  which  rarisi.  rog- 
need  not  be  stamped.  (1 )  If  the  register  is  produced  f^^r  i  Vaaq  1 
the  purpose  of  identifymg  the  parties  to  a  marriage,  their 
handwriting  need  not  be  proved  by  an  attesting  witness  to 
the  register.  (2)  It  seems  that  the  returns  made  annually  of 
the  transcripts  of  parish  registers,  under  the  70th  canon,  to 
the  registry  of  the  diocese,  are  not  receivable  in  evidence  in- 
stead of  the  original  register  or  an  examined  copy  of  it,  except 
as  secondary  evidence,  in  which  case,  examined  copies  of  the 
returns  would  be  receivable  ;  but  that,  if  the  returns  be  made 
under  the  statute  52  Geo.  3,  c.  146,  examined  copies  of  them 
would  be  evidence,  without  proof  of  the  loss  of  the  original 
register.  (3)  (a) 

If  the  parson  of  a  parish  be  applied  to  for  an  extract  of  a 
parish  register  of  a  particular  date,  and  he  produces  to  the  ap- 
plicontabook  as  the  original  register,  it  will   be  presumed  to 

(3)  Rex  V.  Head,  Peake,  Ev.  92,  is  not  evidence,  Leader  i'.  Carrj,  1  Esp. 
(n).  353;  and  viV/e  «w;)ra,  Legal  lit^isttrs. 

(4)  Rex  r.  Gwyn,  1  Str.  401.  A  let-  On  the  proof  of  the  identity  of  the  par- 
ter  fifty  years  old,  showing  a  person  to  ties,  vide  supra,  Kffect  vf  Registers. 
be  non-resident,  Brocas  r.  Mayor  of  That  a  marriage  may  be  proved  without 
London,  1  Str.  307.  evidence    of    registration,     license,     or 

(1)  B.  N.  P.    247;  see  52  Geo.  3,    c.  banns,  Allison's    case,  R.    &  R  Cr.  Ca. 

146,8.    17.     It    seems   tiiat    viva    voce  109.  The  jury  may  look  at  other   entries 

proof  of  the  register  would  be  equivalent  in  the  register,  in   order   to  see    wiiether 

to    an    examined    copy;    this,    however,  those  produced  are  in  their  riglit    places, 

has  been  doubted,  per  Puller,   J.,  2  Ev-  but   for    no    other    purpose,     \\  niker    v. 

an's  Pothier,  139.  Peauchamp,  (i  C.  S,-  P.  559. 

(2)  Pest  f.  Parlow,  Doug.  172,  (3)  Walker  r.  Peauchamp,  (Conntess), 
where  Lord  .Mansfield  says,  that  "  parish  6  C.  4'  P-  o52.  The  learned  Judge  en- 
registers  are  in  the  nature  of  records,  and  tertained  great  doubt  as  to  llie  points  de- 
need  not  be  produced,  or  jiroved  by  sub-  cided  in  this  case.  'I'lie  cornoarison  of 
scribing  witnesses."  An  examined  the  registf;r  in  the  parish  chest,  with  the 
copy  of  the  register  of  a  marriage  in  the  registry  in  the  diocese,  has  ofien  led  to  tho 
Swedish  Ambassador's  chapel,  at    Paris,  detection  of  forgeries  and  ciasurea. 

of  the  proprietary  wilii  a  clerk  to  keep  the  books  and  record.^,  nnd  there 
being  no  place  appoinlod  by  law  for  deposit  of  such  book.s  when  u  proprie- 
tary becomes  extinct,  was  held  to  be  aciniissiblc.     4  id.  KiO. 

(a)  A  copy  of  the  re<rister  of  births  and  deaths  of  the  people  called  qua- 
kers  in  England,  proved  to  bo  a  true  copy  by  an  ex  parte  affidavit  before  tho 
Lord  Mayor  of  London,  was  adinilted  as  good  evidence  in  cases  of  pedigree. 
Hyam  v.  Edwards,  1  Dalj.  2;  it  is  still  law;  10  S.  <,"t,  R.  3fc't^,  It. 
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bo  so,  until  the  coulraiy  is  shewn.  IJut  if  he  says  that  there 
is  no  register  of  the  particular  year,  that  is  not  sufficient  proof 
of  the  loss  of  the  register,  so  as  to  let  in  secondary  evidence, 
without  calling  the  parson  as  a  witness.  (4) 

j'eprage  [,,  (jyesiious  of  i)ecragc,  the  original  register,  or,  if  that  can- 

not be  produced,  the  transcript    deposited  with  the   bishop  is 

MaHras       generally  required.  (5)     In  the  Gardiner  Peerage  case,  ho w- 

r  #(343  1  ever,  *where,  to  prove  the  marriage  of  Lord  Gardiner  at  Mad- 
ras, a  book  brought  from  the  secretary's  office  in  the  East  In- 
dia House,  and  containing  a  list  of  marriages  and  burials  at 
Madras,  purporting  to  be  authenticated  by  the  signatures  of 
the  officiating  clergymen,  was  produced,  it  appeared  that  this 
book  consisted  of  several  sheets,  copied  from  the  original  reg- 
ister in  India,  and  transmitted  from  time  to  time  to  the  East 
India  House.  Upon  it's  being  shewn,  that  the  list,  contaiu- 
ing  the  entry  of  Lord  Gardiner's  marriage,  was  in  fact  trans- 
mitted from  India,  (which  was  principally  proved  by  the  ac- 
companying dispatch  from  the  secretary  of  government,)  and 
that  the  clergyman,  whose  name  was  affixed  thereto,  did,  at 
the  time  when  the  alleged  marriage  was  solemnized,  officiate 
at  Madras,  the  marriage  was  considered  as  proved.  (1) 

Ship's  reg-  By  Stat.  6  Geo.  4,  c.  110,  s.  43,  it  is  enacted,  "That  the 
collector  and  comptroller  of  his  Majesty's  customs  at  any  port 
or  place,  and  the  person  or  persons  acting  for  them  respective- 
ly, shall,  upon  every  reasonable  request  by  any  person  or  per- 
sons whomsoever,  produce  and  exhibit,  for  his.  her,  or  their 
inspection  and  examination,  any  oath  or  affidavit  taken  or 
sworn  by  any  owner  or  owners,  proprietor  or  proprietors,  (of 
the  vessels  mentioned  in  the  act)  and  also  any  register  or  en- 
try in  any  book  or  books  of  registry  required  by  that  act  to 
be  made  or  kept,  relative  to  any  ship  or  vessel  ;  and  shall, 
upon  every  reasonable  request  by  any  person  or  persons 
whomsoever,  permit  him,  her,  or  them  to  take  a  copy  or  co- 
pies, or  an  extract  or  extracts  thereof  respectively  ;  and  that 
the  copy  or  copies  of  any  such  oath  or  affidavit,  registry  or 
entry,  shall,  upon  being  proved  to  be  a  true  copy  or  copies 
thereof  respectively,  be  allowed  and  received  as  evidence  up- 
on every  trial  at  law,  without  the  production  of  the  original 
or  originals,  and  without  the  testimony  or  attendance  of  any 
collector  or  comptroller,  or  other  person  or  persons  acting   for 

[  *644  J  them  respectively,  *in  all  cases  as  fully,  and  to  all  intents  and 
purposes,   as   such  original  or  originals,  if  produced  by  any 

(4)  Walkerw.  Beauchamp,6C.  &P.     Teesdale,    8    Taunt.      833.       Rex    «. 
552.  Brampton,    10  East;  282.      Ruding  r. 

(5)  Minutes  of  Evidence,  Marchmont's     Smith.  2  Hagg.   371.      Rex  t>.  Reebly, 
case,  p.  5;  Killmorey's  case,  p.  10.  3  Chet.  Burn.  726.     Smith  v.  Maxwell, 

(1)   Minutes  of  Evidence  in  the  Gardi-     R.  &  M.  80.     Jacob's  case,   1  Mo.    Cr. 
ner  case,  p.   15.     On  the  proof  of  mar-     Ca.  140. 
hages  ia  a  British  colony,  see  Lautour  v. 
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collector  or  collectors,  comptroller  or  comptrollers  or  other  per- 
son or  persons  acting  for  them,  could  or  might  legally  be  ad- 
mitted or  received  in  evidence," 

Terriers  are,  by  the  Ecclesiastical  Canons,  required  to  be  Terriers, 
returned  into  the  registry  of  the  bishop.  This  return,  which 
is  generally  signed  by  tiie  minister,  is  denominated  a  terrier, 
and  derives  it's  authority  from  being  found  either  in  the  bish-  "*  °  ^  ^  ' 
op's  register  office,  (1)  or  the  registry  of  the  arch-deacon  of 
the  diocese,  (2)  or  the  parish  chest.  (3)  Unless  it  comes  from 
one  of  these  repositories,  it  cannot,  in  general,  be  admitted  in 
evidence.  A  paper,  therefore,  purjiorting  to  be  a  terrier,  found 
in  the  charter  chest  of  a  college  which  had  property  in  the 
parish,  was  thought  to  be  inadmissible  to  disprove  a  modus.(4) 
However,  under  particular  circumstances,  this  rule  respecting 
the  custody  of  the  terriers  has  been  relaxed,  and  a  terrier  has 
been  admitted,  though  not  brought  from  one  of  the  regular  re- 
positories, when  the  custody  in  another  place  has  been  satis- 
factorily explained.  One  that  was  found  in  the  registry  of 
the  Dean  and  Chapter  of  Litchfield  has  been  admitted  in  evi- 
dence against  a  prebendary.  (5)  This  evidence  was  rejected 
at  the  trial ;  but  a  new  trial  was  afterwards  granted  by  the 
Court  of  King's  Bench,  on  the  ground,  that  the  evidence 
ouglU  to  have  been  received,  as  there  appeared  to  be  a  proper 
connection  between  the  terriers  and  the  place  where  it  was 
found  ;  and  a  strong  corroborating  circumstance  was,  that  the 
terrier  was  found  annexed  to  an  old  lease  of  the  prebend,  of 
nearly  the  same  date.  (6)  But  when  the  custody  is  merely  Private 
])rivate  and  *unconnected  with  the  subject-matter,  the  Courts  r"#p  jV  i 
havo  never  gone  the  length  of  admitting  such  papers   in  evi-  ^  -' 

deuce.  (1) 

Testaments  are  proved  in  the  Ecclesiastical  Court,  either  Tcsia- 
in  conmion  form,  or  in  form  of  law.  The  first  mode  of  proof  '"*'"'*■ 
is,  where  the  executor  presents  the  will,  without  citing  the 
j)arties interested,  and  deposes  that  it  is  the  true  and  last  will 
of  the  testator,  upon  wiiich  the  Judge  allows  the  will.  The 
proof  in  lorm  of  law  is,  when  the  will  is  exhibited  before  the 
Judge  in  jiresence  of  the  parties  interested,  and,  after  a  full  cx- 

(1)  AlUins  r.  II;ilton,  4  Hwill.  1406;  (6)  4  Gwill.  145.">,  and  see  Tucker  v. 
2  Anslr.  :{S(),  S  ('. ",  4  (7will.  I  5i)3. —  WilUins,  4  Siinnion*,  24  1 ,  where  a  Icr- 
Tlie  liisliop's  rc^^islry  is  tilt)  proper  place  rier  from  the  custody  of  nil  iiidividufil, 
of  custody  for  tiie  iiccounls  mid  other  who  cliiiiiied  tithes  of  a  dislriit  in  iho 
papers  of  sequestrators,  I'ully  I'.  Hilton,  parish,  vv;is  admitted ;  iirid  aUo  n  ropv 
12  I'r.  ()25.  of  an  endowment,  under  peculiar  circuin- 

(2)  Tolls  ».  Durnnt.  4  Gwill.  1450,  stances.  A  lerrier  may  i^oiiietiines  ope- 
14")4;  3  Anstr.  789,  S.  (;.  See  Drake  rule  hy  way  of  adiiii«siiin,  though  not 
V.  Sinytli,  ante,  p.  40!)  (l).  found  in  the  ii«iial  repositories,  Aladdisoii 

(3)  Armstrong  i'.  Hewit.  4  Price  218.  v.  ^■ultal.  (i  liin;;.  JJti. 

(4)  4  Gwill.    I40(i.  (1)   Polls  r.    ))nraiit.    4    Gwill.  1 4.-)0, 
(.'))   Miller  1).  !•  osier,  4   Gwill.    1406,     supra        Hee    also    AlKiiis     i',     Druke, 

n,  and  see  Hullen  t).  Michel,  stated  in  ch.     M'CI.  4-  Y.  213. 
8,8.    2,  infra. 
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uuiiuatiou,  liually  allowed.  (2)  If  the  willbe  proved  in  eom- 
mon  form,  it  may  be  disputed  at  any  time  within  tliirty  years; 
but  if  it  be  proved  in  the  more  formal  mode,  and  there  be  no 
proceedings  within  the  lime  limited  for  appeals,  the  will  can- 
not afterwards  be  dis[)utod.  (2)  (a)  After  proof  of  the  will, 
the  original  is  dejjosited  in  the  registry  of  the  ordinary  or  me- 
tropolitan, and  a  copy  in  parchment  is  made  out  under  his  seal 
and  delivered  to  the  executor,  together  with  a  certificate  of  it's 
having  been  proved  before  him,  which  copy  and  certificate 
arc  the  probate.  A  Court  of  Common  Law  will  not  take  no- 
tice of  a  will  as  a  title  to  personal  property,  till  it  is  proved  in 
the  Ecclesiastical  Court ;  (3)  (a)  and  though  the  original  will, 
together  with  the  probate,  is  produced  by  the  officer  of  the  Ec- 
clesiastical Court,  the  will  cannot  be  read  in  evidence,  unless 
it  bears  the  seal  of  the  Court,  or  some  other  mark  of  authenti- 
cation. (4) 
Exem,pJift.  It  is  uot  the  practice  in  the  Ecclesiastical  Courts  to  grant  a 
canon.  second  probate,  if  the  first  should  be  lost,  but  only  to  grant 
an  exemplification  from  the  record  of  the  Court,  and  this  ex- 
Copyof  en^jilification  will  be  evidence  of  the  proof  of  the  will.  (5) 
probaie.  ^^^j  ^^^  examined  copy  of  a  lost  probate  is  evidence  of  the 
[  *646  1  person  there  *named  being,  executor,  as  the  probate  is  an  orig- 
inal, taken  by  authority,  and  of  a  public  nature;  (1)  but  a 
copy  of  the  will  would  not  be  evidence  of  that  fact,  (2)  The 
seal  of  the  Ecclesiastical  Court,  on  the  probate,  need  not  be 
proved.  ( 3  ) 

The  probate  of  a  will,  devising  real  property,  is  not  evidence 
of  the  contents,  in  an  action  of  ejectment,  even  to  prove  a  re- 
lationship ;  foi:  where  the  original  is  in  being,  the  copy  is  not 

(2)   3  Bac.  Al!>.  4iX,  tit.  Executor.  Jii     Rex    v.  Haynes^    Skin.    5S4.     The 

(.3)  Stone  t).  Forsyth,    2    Douj;.   707.  piobate-act   book    has    heeii    cnnsidered 

The  title   of  several    executors   may    be  evidence  of  a  will,    without   accounting 

proved,  by  probaie  granted  to   one,  Wal-  for  the  non    production    of  the    probate. 

Hers  V.  I'tiel,  M.  i^  AI.  3()2.  Cox  t^.  Alhngham,  Jacob,    514,  and  see 

(4)  Rex  V.  Barnes,,  1  Slarkie,  N.  P,  Gortton  v.  Dyson,  1  B.  i,-  B.  219.  Origi- 
C  243.  I'inney  v.  I'iimey,  S  B.  f,-  C.  nal  will  undersea!,  produced  as  secon- 
3325.  The  act  of  the  Coart  may  he  en-  dary  eviderkce.  In  Rex  v.  Hains,  Comb, 
dorsed  o»i  the  will,  Doe  v.  Barnard,  337,  Holt,  Ch.  J.  said,  that  the  copy  of 
Cowp.  2!)5.  a  probate  was  not    evidence,    because  it 

(5)  Shepherd    v.   Shorthouse,   1    Str.  was  a  copy  Oif  a  copy. 
412.     Bull.  N.  P.  246.  (2)   Bull,  N.  P.  246. 

(1)  Hoar.  Nelthorp,  3  Salk.  154;  (3)  Kempton  v.  Ctoss,  Rep.  tem^ 
1  Lord  Raym.  154,  S.  C.     Holt  Ch.  J.,     Hard.  108. 


[a)  The  probate  of  a  will  in  Massachtisetts  and  New  Hampshire  is  con- 
clusive as  to  real  as  well  as  personal  estate.  Osgood  v.  Breed,  12  Mass.  531 ; 
16  id.  441 ;  1  Pick.  547  ;  Poplin  v.  Hawke,  8  N.  H.  R.  124. 

[a]  In  Shumway  v.  Holbrook,  1  Pick.  114,  a  will  which  bad  not  not  been 
proved  was  held  to  be  inadmissible  as  evidence  of  a  title  to  land. 

A  codicil  to  a  will  which  was  shown  to  have  been  destroyed  wrongfully, 
was  established  by  proof  of  these  facts  and  of  the  contents.    3  Pick.  67. 
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admissible  ;  and,  besides,  the  seal  of  the  Court  docs  not  prove 
it  a  true  copy,  unless  the  suit  relate  only  to  personal  proper- 
ty. (4)  But  the  ledger-book,  says  Mr.  Justice  Bullcr,  is  evi-^  i.e<i?cr- 
dencc  in  such  a  case,  because  this  is  not  considered  merely  as 
a  copy,  but  is  a  roll  of  the  Court  ;  and  though  the  law  does 
not  allow  these  rolls  to  prove  a  devise  of  lands,  yet  when  the 
will  is  only  to  prove  relationship,  the  rolls  of  the  Spiritual 
Court,  which  has  authority  to  enrol  wills,  are  sufficient  ])roof 
of  such  testament.  (5)  It  has  been,  on  some  occasions,  held, 
that  a  copy  of  the  ledger-book  is  not  evidence  ;  yet,  since  the 
original  would  be  read  as  a  roll  of  the  Court  without  further 
attestation,  it  seems  fit,  says  Mr.  Justice  Buller,  that  the  ropy 
should  also  be  read.  Tlic  contrary  practice,  he  adds,  has 
been  founded  upon  the  mistaken  supposition  that  the  ledger- 
book  is  read  as  a  copy,  when  in  fact  it  is  read  as  a  roll  of  the 
Court.  (5) 

*To  prove  that  the  probate  of  a  will  has  been  revoked,    an  Revoea- 
entry  of  the  revocation  in  a  book  of  the  Prerogative  Court,  in  p",',ba,p. 
"which  all  causes  were  entered    by  the    registrar,   and  which  [  *047  ] 
was  kept   as    the    only   record  of  such    proceedings,    and  of 
the  decree  of  the    Court,   has  been  admitted    to  be  good  evi- 
dence. (1) 

Administration  is  2:encrally  granted  by   writing  tmder  seal,  i-e'tpr:!  "f 
It  may  also  be  granted  by  entry  in  the  registry  witliout  let-  iraiion. 
ters  under  seal.  (2)     The  Ecclesiastical  Court  never  grants  an 
exemplification  of  letters  of  administration,  but  only  a  ceitifi-  f-'«-'f"''ea»e. 
cate  that  administration  was  granted ;  therefore,   when  a  les- 
see pleads  an  assigimient  of  a  term  from  an  administrator,  such 
certificate  is  good    evidence.  (3)     And   the   original    book  of  y"," 
acts,    directing  letters  of  administration  to  be  granted,    with 
the  surrogate's  fiat  for  the  same,  is  evidence  of  the  title  of  the 
party  to  whom  administration  of  the  intestate's  effects  is  gran- 
ted,  without   producing    the  letters  of  administration    them- 
selves (notwithstanding   subsequent  lett(;rs  of  administration 
granted  to  another),  if  the  first  are  not  recalled  :  for  the  orig- 
inal book  was  the  authority  for  tlie  proper  ofiicer,  to  make  out 

(4)   Rull.  X.  P.    246.     It    ig  not   evi-  a  probate,  as  to  proving   pRcligree,  *fiptn>t 

•lence  that    oopyliolds   pa«s  by    ihe  will,  to  partal<e  of  suiitlctv       In    neilliPr   ca«o 

Jervoiso  t'.  I),  ol"  Northumberland,  1    J.  is  the  will  lo  be  considered  as  proved  for 

f,-  W .  .")"();  and  «ef!    Hume    r.    Hundell,  the  (uirposes  of  the  real  estate;    but    tho 

()  Madd.    331,   as   to    proof  of  tho   tes-  probate  copy  may  lie  !<ubject    lo    };rcaler 

tainentary    character   of  an    instrument,  danger  from  incorrectness,  or  alterHiionn. 

'L'hat  the    probate    is    not    admissible    as  As  to  the  copy    of  »    will    remaining    it\ 

secondary  evidiioci'  of  d    will    of  lands,  (^hancery,  by    order  of  the    Court,    seo 

Doe  I).  Calvert,  2  Camp.  .3S!).     Probalo  Keh.  40,  117;  Gilb.  Kv.    276. 

not  proof  of  pedigree,  Uoe  v.  Ornierod,  (I)  Ramsbottoin's  case,  I    I. each,  Cr. 

1  ISI.  &  Uo.  466.  C.  30,  n.  (c). 

("))   Bull.  N.  I'.  246.  Tho  ledger-book  (2)   Yin.  Ab.  F.xecutor.  D.  p   70. 

maybe  secondary  evidence   to    |)iovo    a  (3)    Kemplon,  deni.  Hoylw'ld  t-.  Cross, 

rvnt-chargo,    ib.       The    distinction    bo-  Rep.    temp.    Hard.    li'^.      Mull.    N.    IV 

tween  iho  efTect  of  the    ledger-book  and  24(>. 


marks. 
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letters  of  administration,  and  the  letters  of  administration 
were  only  the  copy  of  the  original  minutes  of  the  Court, 
drawn  uj)  in  a  more  formal  manner.  (4)  An  examined  copy 
of  the  act-hook,  stating  that  administration  was  granted  to 
the  defendant  at  such  a  time,  is  proof  of  his  being  administra- 
tor in  an  action  against  him,  without  giving  him  notice  to 
produce  the  letters  of  administration.  (5) 

Seals.  fji|j^,  ggjjl  Q^  ^YiQ  Corporation  of  London  has  been  held  to 

prove  itself ;  (6)  but  the  seal  of  any  other  Corporation  must 
be  proved  to  be  genuine  by  a  person  acquainted  with  the 
seal.  (7)  («) 

[  *648  ]  *In  Rex  v.  Bathwick,  (1)  it  was  intimated  by  Lord  Tenter- 
den,  that  the  seals  of  Courts  and  Corporations,  being  of  per- 
manent nature,  and  iherefore  capable  of  being  proved  at  any 
distance  of  time  from  the  date  of  the  instrument  to  which 
they  are  affixed,  were  not  within  the  principle  of  the  rule 
which  dispenses  with  the  proof  of  private  seals,  affixed  to  in- 
struments thirty  years  old. 

Post-  The  genuineness  of  the  Post-office  mark  may  be  proved  by 

any  post-master,  or,  as  it  seems,  by  any  one  who  is  in  the 
habit  of  receiving  letters  by  the  post.  (2) 


CHAPTER  IV. 


OF    THE     PKOOF    OF     PRIVATE    AVRITINGS. 

In  treating  of  this  part  of  written  evidence,  it  will  not  be 
attempted  to  describe  all  the  various  kinds  and  requisites  of 
private  writings,    which  would  far   exceed  the    limits  of  the 

(4)  Elden  r.  Keddell,  8  East,  187.  Fletcher  r.  Braddyl,  Stark.  Ev.  App. 
Garrett  «.  Lister,  1  Lev.  25;  Bull.  N.  P.  the  post-master  of  another  otiice  was 
246;  2  Maule  &  Seiw.  567.  called,  this  was  thought  not  to   carry  tlie 

(5)  Davis  V.  V\  illiams,  13  East,  232.  proof  further  than  in  Abbey  r.  Lill.  Iq 
Ray  V.  Clark,  ib.  238,  n.   a.  Rex  u.  Watson,  1  Camp.  214,  Lord  El- 

(6)  Doe  v-  Mason,  1  Esp.  53.  Olive  lenborough  refused  to  allow  a  Middlesex 
r.  Gwyn,  2  Sid.  145.  post-mark  unauihenticated  to  be  proof  of 

(7)  Morresu.  Thornton,  8  T.  R.  307.  publication  in  Middlese.x  of  a  libel. — 
The  genuineness  of  the  seal  of  the  T!ie  proof  of  coin  being  counterfeit  is 
Apothecaries'  Company  must  be  proved,  usually  proved  by  a  person  from  the 
Chadwick  V.  Dunning,  R.  &  M.  306.  Mint;  but  this  does  not  appear  to  be  es- 
As  to  the    invalidity    of  the    instrument,  sential. 

where  the  seal   is   affixed  by  a    stranger,  (2)   2  B.  4-  Ad.  648.       It  was   deter- 

Anon.     12    Mod.    423.      See   Rex  v.  mined  that  the  seal  of  a  Bishop  to  a  certi- 

Haughley,  4  B.  S,-  Ad.  653.  ficate  of  ordination,    was  not  to  be  cou- 

(l)  Abbey  v.  Lill,  5  Bing.  299.    The  sidered  his  corporate  se;il. 
latter  point  was  not  actually  decided.  In 


(a)  The  seal  of  a  corporation  requires  the  same  proof  as  the  seal  of  an 
individual.  10  J.  R.  392. 
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present  Work.  The  inquiry  will  be  confined  chiefly  to  the 
principles,  which  are  applicable  generally  to  the  proof  of  pri- 
vate writings.  These  principles  relate  to  the  proof  of  the  ex- 
ecution of  writings  by  an  attesting  witness,  to  the  secondary 
evidence  of  writings,  and  to  the  proof  of  handwriting. 

First,  concerning  the  execution  of  writings  by  an  attesting  Pmofhy 

'  aliesiiiig 

Witness.  wiiiiess. 

*A  general  rule  with  respect  to  the  proof  of  private  writings  Principle 
is,  that  where  an  instrument  is  attested  by  a  subscribing  wit-  "'  '"'^ 
ness,  such  witness  ought  to  be  produced  at  the  trial  to  prove 
it.  (1)  {a)  The  rule  probably  originated  in  tlie  instance  of 
deeds  executed  between  parties,  on  the  ground  that  the  par- 
ties must  bo  considered  as  having  mutually  agreed  to  rest  the 
proof  of  the  instrument  upon  such  testimony,  as  being  that  of 
a  person  having  peculiar  knowledge  of  all  the  circumstances 
attending  the  execution,  and  which  possibly  may  not  be  so 
well  known  to  the  parties  themselves,  or  at  least  to  all  of 
them.  (2)  [b)     The  Legislature  has  required,  that  various  in- 

(1)  This  has  been    the   rule    from  the  4  M.  S,  S.  352,  where  the  rule  was  held 

carlie^jt  times.     The  ancient    process    of  to  apply  to  selileiiient  cases.  Lord  Klieii- 

bringing  the    subscribing    witnesses    into  l)oroug[i  said,  that  the  rule  was  as  "fixed. 

Court,  is  stated    in    Fortescue    de    Laud,  formal,  and  universal,  as  any  that  can  be 

Leg.  Aug.  c.  32.     See  also  .fenk.    Cent,  stated   in  a  Court  of  Justice." 

p.  47,  ca.  S9.     In  Ilex  y.  Ilarringworth,  (2)  Lord    Clienborough,    in    Rex   «. 


(a)  In  general,  proof  by  one  witness  is  sufficient.  8  Pick.  143.  Where  the 
witness  did  not  recollect  the  fact  of  witnessinjj  the  signature  of  two  of  the 
obligors,  but  he  recollected  that  on  the  particular  day,  the  sheriff  was  em- 
ployed in  taking  security  from  his  deputies  ;  lie,  the  witness  was  the  county 
clerk.  He  had  witnessed  the  bond  and  was  satisfied  that  he  had  not  done 
so,  without  the  execution  of  the  bond  had  taken  place  in  his  presence,  or 
was  acknowledged  to  him  :  Held,  tliat  this  was  sulTicicnt  to  go  to  the  jury. 
Hall  V.  Luther,  13  Wend.  4!»I.  In  Piggott  v.  Holloway,  1  Binn.  4o(),  the 
subscribing  witness  to  a  warrant  of  attorney  stated  that  he  was  at  a  particu- 
lar place  on  the  day  when  the  instrument  was  dated,  his  name  was  in  his 
hand  writing;  the  defeasance  was  in  his  hand  writing,  and  the  impression 
on  the  seal  from  an  engraving  he  had.  He  was  convinced  from  these  cir- 
cumstances that  he  was  present,  and  witnessed  the  instrument.  See  1  South. 
148.  In  Dan  f.  Brown,  4  Cowen,  48(i,  !*,  one  witness  proved  a  will,  which 
was  lost  or  destroyed  ;  he  was  confident  there  were  thrct  witnesses,  though 
the  person  who  was  the  third  witness  was  not  recollected  ;  but  he  must  have 
been  a  credible  witness,  because  tiie  regularity  of  the  execution  of  the  will 
was  entrusted  to  him,  the  witness,  and  he  had  no  doubt  the  third  witness 
was  credible.     This  was  held  sufficient. 

It  is  sufficient  if  the  witness  recognizes  his  own  signature;  and  remem- 
bers only  that  the  parties  were  asscml)led  together  at  the  time  of  the  sup- 
posed execution.  '2  Bail.  R.  141.  So,  where  the  only  witness  within  juris- 
diction of  the  court  testified,  that  he  did  not  recollect  witnessing  the  deed, 
but  recognized  his  hand-writing,  and  also  from  having  received  letters  from 
the  absent  witness  he  thought  the  signature  to  be  his  hand-writing,  though 
he  had  not  seen  him  write.     8  I'ick.  143;  3  C.  &  P.  .').!. 

The  testimony  of  a  subsrrii)ing  witness  to  a  sealed  instrument  is  the  best 
evidence  to  prove  its  execution.     1 1  Wend-  iMi;  ti  id.  .'J75. 

[h]  Circumstances  otlcnithis;  <rccul loll.  It  is  competent  to  give  evidence 
of  what  was  said  previous  to  the  execution  of  a  deed,  ia  order  to  establish 
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sti'umcnts  sliould  be  attested  and  proved  by  subscribing  wit- 
iiesscs  in  cases  where  it  has  been  deemed  expedient,  on  pub- 
lic i^nounds,  to  (iicilitatc  inquiry  into  the  circumstances  under 
wliicli  they  iiave  been  executed,  and  the  like  caution  has 
been  ado[)tcd  by  individuals  conferring  upon  other  persons  a 
power  of  disposition  over  their  property. 
TMciit  of  Though  the  reason  is  not  so  obvious,  the  rule  is  now  under- 
*^"'*''  stood  to  be  applicable  to  every  case,   where  a  written   instru- 

ment is  attested  by  a  subscribing  witness.  Thus,  attested 
notices  to  ([uit,  (3)  attested  warrants  to  distrain,  (4)  attested 
bills  of  exchange  or  promissory  notes,  are  to  be  proved  by  the 
subscribing  witness,  (a)  And,  in  the  case  of  a  notice  to  quit, 
the  circumstance  that  the  party  upon  whom  the  notice  was 
served  read  the  notice,  and  made  no  objection  to  it,  cannot 
vary  the  rulC;  (5) 

This  rule  is  so  strictly  observed,  that  an  acknowledgment 
[  *650  1  of  *the  obligor  himself,  admitting  that  he  executed  abend,  (1) 
and  even  an  admission  by  the  defendant  in  answer  to  a  bill 
filed  against  him  for  a  discov^ery,  (2)  will  not  dispense  with 
the  testimony  of  the  subscribing  witness  ;  for  though  the  par- 
ty may  acknowledge  the  bond,  yet  he  may  not  know  every 
circumstance  attending  the  execution  ;  "a fact  may  be  known 
to  the  subscribing  witness,  not  within  the  knowledge  or  rec- 
ollection of  the  obligor,  and  he  is  entitled  to  avail  himself  of 
all  the  knowledge  of  the  subscribing  witness  relative  to  the 
transaction."  (3)  The  rule  is  precisely  the  same,  whether 
the  acknowledgment  is  offered  as  evidence  against  the  party 
himself  who  made  it,  (4)  or  against  a  third  person  ;  (5)  or 
whether  the  deed  is  an  existing  instrument  or  cancelled;  (6) 
or   whether    it  is    the    foundation  of  the    action,    or  comes 

Harringworth,  4  M.  &  S.  354,  snys,  that  in  Rex  i-.  Harringvvorth,  4  M.  ^  S.  353, 

it  does  not  follow,  that  because  the   sab-  observed,  that    if  ever  there  was  a  case 

scribing  witnesses  are  the    plighted    wit-  in  which  the  rule  might  reasonably  have 

nesses  to  prove  the  execution,  they  must  been  relaxed,  it  was   that    of  Abbot    v. 

be  the  best    witnesses,    for    others    may  Tlumbe. 

know  more  of  the  transaction  than  they;  (2)  Call  v.  Dunning,  4  East,  53.  See 

but  in  as  much  as  they  are    the    plighted  Bowie  and   another,   assignees   of  Jones 

witnesses,  the  knowledge  they  have    up-  v.  Langworthy,  5  T.  R.  366;  and  as    to 

on  the  subject  is  essential.  the  case  of  Rex  v.    .Middlezoy,    on   the 

(3)  Doe  d.  Sykes  v.   Durnford,  2   M.  authority  of  which  that  case  was  deter- 
^  S.   62.  mined,  vide  supra,  p.  448. 

(4)  Higgs  V.  Dixon,  2  Stark,  180.  (3)  Le  Blanc,  J.,  4  East,  53. 

(5)  Doe  V.  Durnford,  2  M.  ^  S.  62.  (4)   4  East,  53. 
(1)  Abbot  t).  Plumbe,    1  Doug.    216,         (5)   1  Doug.  216. 

cited  by  Lawrence,  J.,  7  T.  R.  267,  (6)  Breton  i.'.  Cope,  Peake,  N.  P.  C. 
and  2   East,    187.     Lord  Ellenborough,     30. 


tlie  fact  that  the  grantee  received  tlie  deed  in  trust  for  another.    Ingham  v. 
Mason.  1  Penn.  389. 

(o)  The  confession  of  a  party  that  he  signed  a  note  is  sufficient  without 
calling  the  subscribing-  witness.   Hall  v.  Phelps,  9  J.  R*  451 ;  2  Wend.  575. 


Ch.  4.]  Private   Writings.  GO/ 

in  question    collaterally    as    part   of    the    evidence    in     the 
cause.  (7)  (a) 

There  are  several  exceptions  to  the  rule,  which  requires  i^>'«'i"'"ns. 
the  proof  of  an  instrument  by  the  subscribing  witnesses. 
They  are  of  two  kinds,  namely,  such  as  relate  to  circumstan- 
ces connected  with  the  instrument,  and  which  have  the  ef- 
fect of  dispensing  with  it's  being  proved  in  any  manner,  and 
those,  which  relate  personally  to  particular  witnesses,  and 
v/hich  have  the  effect  of  dispensing  with  their  being  produc- 
ed, on  proof  of  their  handwriting. 

One  of  the  exceptions   relates  to    circumstances  connected  ^'*^"' "'"'"- 
With  the    instrument.      It  is  a  rule,    that  it    an  instrument  is  Ti,jr,y 
thirty  years'  old,  it  may  be  admitted  in  evidence  without  any  vcars. 
proof  of  it's  execution  ;  such    instrument  is  said  to  prove  *it-  [  *051  ] 
self.  (1)  ia)     This  rule  appears  to  be  founded  on    general  ex-  '''•'"'•ipie  of 
perienoe  of  the  inconvenience  and   inutility  ol   searches  after 
attesting    witnesses  to  ancient   deeds,  and    the  expediency  of 
fixing  some  definite  limit  to  searches  of  this  nature.    The  dan- 
ger arising  from  such  a  relaxation  of  general   principles  is,   in 
some  measure,  diminished  by  the  operation  of  the  rule,  which 
requires  documents  to  be  produced  from  their  proper  place  of 
custody  ;  and,  in  many  instances,    the  circumstances  of  the 
instrument  having  been  acted  upon,  and  of  the  enjoyment  of 
property  being  consistent  with  and    referable  to   it,  or   other- 
Avise,  affords  a  criterion  of  it's  genuineness.  (2) 

(7)   Manners,  q.  t.  v.  Postan,   4  Esp.  255. 
N.  P.  C.  239.     The  rule  obviously  does         (2)  See  Yin.  Ab.  Evidence,  A.    b.    5» 

not  apply    to  express    ai^reeriienls    niado  cited  7  Ea^t,  291  ;   li.   N.  P.    255.      Fry 

witli  reference  to  atrial,    to    waive    the  v.  Wood,  SeUv.   N.  P.  517,    n.     I'orbea 

proof  by  a  subscribing  witness;  or  where  v.  AVale,  I  Bl.  532,  cited  by  Lord  Ket\- 

the  execution    is    admitted    by    payuient  yon,  1  Esp.  278;  4  1$.  &.    A.    376.     A* 

into  Court.  to  the  custody  of  old  documents,   ?  ji/? 

(1)   Doe  d.  Spilsbury  ?.  Burdett,  4  A.  supra. 
4-    E.    19;  2   T.    R.   471  ;  B,   N.     P. 


(a)  Where  the  question  is  as  to  the  existence  of  the  deed  as  a  matter  of 
fact,  it  is  error  for  the  judee  to  submit  the  question  to  the  jury  •without  any 
evidence.  5  Watts,  275.  The  fact  of  a  person  heing  present  assenting:  to 
the  execution  of  a  scaled  instrument  by  another  in  his  name,  may  he  es- 
tablished by  any  of  the  usual  modes  of  evidence.  It  is  not  essential  that 
It  be  proved  by  a  witness  who  saw  him  in  the  act  The  admission  or  ac- 
knowledtrinent  subsequently  is  stronjr  evidence.  Fichtiiorn  r.  Boyer,  5 
Walts,  159.  A  parttior  sipnii>fr  and  sealinj^  a  deed  in  tlie  name  of  his  firm,, 
binds  his  copartners;  the  latter  beinpf  present  assenting-,  id.  llnrt  r.  With- 
ers, 1  Penn.  285;  2  Ciiincs'  C.  \.  And  though  not  present  at  the  executioi» 
of  the  bond,  yet  if  he  consents  that  his  co-partner  .shall  execute  ;  0  J.  R. 
285;  and  the  assent  of  tlic  co-partner  may  ho  inferred  from  the  conduct  of 
the  latter  si//).9pry»c?!<  iniplyinjj  his  assent ;  in  citlier  case,  it  is  the  deed  of 
both  the  partners.  Gram  ?'.  Seton,  1  Hall  2(j2.  Sec  also  P.>  J.  R.  CO— 513  ; 
4  Mason,  20G ;  4  Wasli.  C.  R.  471. 

(rt)  1  Blackf.  lt)2;  (i  Binn.  4:55.  Waldron  t-.  TuUle,  4  N.  tf.  R.  370. 
Jackson  v.  Blanshana,  3  J.  R.  292.   It  is  the  accompanying  po3sc3*ioa  whicU 
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Lord  TcuterJcii,  in  Doe  d.  Oldham  v.  Wallcy,  (3)  with 
regard  to  the  argument,  that  where  the  existence  of  an  attest- 
ing witness  is  ju-oved.  he  ought  to  be  called,  observes,  that 
"  although  tlic  princiiile,  on  which  deeds  after  that  period  are 
received  in  evidence  without  proof  of  their  execution,  is,  that 
the  witnesses  may  be  presumed  to  have  died,  yet  that  allow- 
ing this  presumption  to  be  rebutted,  would  only  be  a  trap  for 
a  nonsuit.  The  party  producing  the  will  might  know  noth- 
ing of  tiie  existence  of  the  witness  till  the  time  of  trial.  ''I'he 
defendant  might  have  ascertained  it.  and  kept  his  knowledge 
a  secret  up  to  that  time,  in  order  to  defeat  the  claimant." 
Aiiestiiij  j,j  r^  case,  where  the  seal  of  the  Bank  of  England  was  affix- 

who.    '       ed  by  a  paper  wafered  to  an  indenture,  on  which  paper  was 

(3)  S  B.  5*  C  24.  The  reasonins;  of  with  success,  in  ihe  instance  of  ancient 
Lord  Tenierden  would  seem  to  require  a  writings,  and  that  they  could  not  be  ex- 
further  inference,  namely,  that  such  arti-  eluded  without  drawing  some  definite 
fices  were  very  likely  to  be   resorted    to  line. 


raises  the  presumption  of  anthenlicity  in  favor  of  an  ancient  deed.  It  is 
not,  however,  necessary  for  the  purpose  that  the  possession  should  be  in  the 
grantee  named  in  the  deed  during  the  wliole  term.  Possession  is  said  to 
accompany  a  deed  when  it  remains  in  those  who  claim  under  it. 

A  deed  more  than  thirty  years  old  is  admitted  in  evidence  without  proof 
of  its  execution,  if  found  in  the  possession  of  the  party  claiming  under  it 
unaccompanied  by  any  suspicious  circumstances.  14  Mass.  2(30;  1  Blackf. 
]62;  6  Binn.  435.  It  is  ditlerent  where  the  deed  has  not  accompanied  pos- 
session. 1  Rawle,  223.  Where  the  only  subscribing  witness  testified  that 
he  subscribed  his  name  to  the  deed  in  the  presence  of  both  the  parties,  but 
could  remember  no  other  circumstance;  and  where  subsequently  the  deed 
was  in  the  possession  of  the  grantee,  it  was  held  that  there  was  sufficient 
evidence  of  the  execution  and  delivery.  13  Maine,  2dl.  It  appeared  to  be 
more  than  30  years  old. 

Upon  the  same  principles  upon  which  deeds  are  admitted  in  evidence 
without  proof  of  their  execution,  the  powers  under  which  they  purport  to  be 
executed  are  admitted  without  proof  of  their  execution.  In  either  case,  the 
deed  is  prima  facie  evidence  of  title,  if  possession  of  the  premises  has  been 
taken  and  continued  under  the  deed.  4  Pick.  ]60;  3  J.  R.  292.  If  a  power 
be  recorded,  so  that  the  evidence  is  perpetuated,  there  then  can  be  no  rea- 
son for  admitting  the  deed  without  the  power,  however  ancient  it  may  be, 
for  there  is  certain  proof  to  be  obtained,  for  which  a  mere  presumption  ought 
not  to  be  substituted.  4  Pick.  KiO. 

Where  the  book  of  records  of  the  proprietors  of  common  lands  was  ad- 
mitted in  evidence,  being  traced  down  from  the  witness  who  produced  it, 
Held,  that  the  presumption  from  lapse  of  time  was  that  he  had  the  lawful 
custody  of  it,  and  there  being  no  evidence  of  the  present  existence  of  the 
proprietary  with  a  clerk  to  keep  the  books  and  records,  and  there  being  no 
place  appointed  by  law  for  the  deposit  of  such  books,  it  was  properly  ad- 
mitted, id.  See  3  M'Cord  318,  where  a  deed  executed  and  recorded  in  the 
register's  office,  was  admitted  upon  proof  of  diligent  search  having  been 
made,  where  it  was  probable  it  should  be,  on  the  presumption  that  it  was 
destroyed  during  the  revolution. 

But  a  deed  executed  43  years  since  under  a  license  of  the  supreme  court 
to  sell,  held,  that  the  antiquity  of  the  transaction  furnished  no  excuse  for 
not  producing  the  license  ;  the  license  if  ever  granted  being  matter  of  rec- 
ord.    1  Fairt;  R.  16. 
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written  "  sealed  by  order  of  the  Court  of  Directors  of  the 
Governor  and  Company  of  the  Bank  of  Eligland,  12th  of  De- 
cember, 1833.  A.  B.  Secretary,"  it  was  held,  that  it  did  not 
appear  that  A.  B.  was  an  attesting  witness.  The  statement  [  *652  ] 
was  treated  as  a  memorandum,  that  the  party  signing  was 
the  person  deputed  by  the  corporation  to  affix  it's  seal.  (1) 

This  exception  applies  generally  to  deeds  concerning  lands,  ^/p'^"*:°f 
to  bonds,  (2)  receipts,  (3)  letters,  (4)  and  all  other  ancient  wri- 
tings ;  the  execution,  or  writing  of  which  need  not  be  proved, 
provided  they  have  been  so  acted  upon,  or  brought  from  such 
a  place,  as  to  afford  "  a  reasonable  presumption  that  they 
were  honestly  and  fairly  obtained  and  preserved  for  use,  and 
are  free  from  suspicion  of  dishonesty."  (5) 

The  rule  of  computing  the  thirty  years  from  the  date  of  a 
deed,  is  equally  applicable  to  a  will.  (0)  Some  doubt  was  for- 
merly entertained  uj)on  this  point,  on  the  ground  that  deeds 
take  effect  from  their  execution,  but  wills  from  the  death  of 
the  testator.  (7)  (a) 


Will. 


(1)  Doe  d.  Bank  of  England  ».  Chiim- 
bers,  4  A.  1^  E.  412.  A  doubt  was  raised 
in  the  argument  of  counsel,  whether, 
when  there  is  an  attesting  witness  to  the 
alKxing  the  seal  of  a  corporation,  he 
need  be  called,  as  the  execution  of  a 
deed  by  a  corporation  is  proved  by 
showing  that  the  seal  is  the  seal  of  the 
corporation,  not  by  giving  evidence  of 
it's  being  affixed  by  them.  Tlie  sea! 
however,  requires  proof ;  and  it  may 
possibly  be  considered,  as  matter  of  agree- 
ment, that  a  plighted  witness  should  be 
called    to  prove  the  seal. 

(2)  Governor  of  Chelsea  Waterworks 
V.  Covvper,  1  Esp.  N.  P.  C.  275. 

(3)  U.  S,-  Ch.  of  Ely  v.  Stewart,  2 
Atk.  44.  Ery  v.  Wood,  1  t*elw.  N.  P. 
492.  Manby  v.  Curtis,  1  Price,  232. 
Bertie  i>.  Beaumont,  2  Price,  308.  hul- 
len  V.  Michel,  2  Price,  399.  4  Dow. 
297.     Sir  W.  W.  Wynne  v.   Tyrwhiit, 


4  Barn.  &  Aid.  376. 

(4)  In  Beer  ».  Ward,  on  the  trial  of 
an  issue  as  to  the  legitimacy  of  a  partic- 
ular person,  a  very  old  letter,  purporting 
to  bear  the  signature  of  the  iiead  of  the 
family,  and  brought  from  among  the  ti- 
tle-deeds kept  at  the  family-seat,  was 
admitted  as  genuine,  without  proof  of 
the  handwriting,  by  Dallas,  Ch.  J.,  in 
C.  P.  sitt.  after  .Mich.  T.  1821,  S.  P.  by 
Lord  Tenterden,  K.  B.  sitt.  after  Trin. 
T.  1S23.  on  second  trial. 

(5)  Vin.  .\b.  tit.  Evidence  {.\.  b.  5,) 
cited  7  Ea.st,  291.  Bull.  N  P.  2.55. 
Eorbes  v.  Wule,  I  Black.  532,  cited  by- 
Lord  Kenyon,  I  Esp.  N.  P.  C.  278.  4 
Barn.  &  .'\ld.  376.  .As  to  the  custody 
of  old  documents,  ride  supra. 

(6)  Deed.  Oldham  v.  Wolle,  8  B.  & 
C.  22. 

(7)  See  M'Kenire  v.  Friiscr,  9  Ves.  5. 


[a]  A  will  80  years  nld  was  admiUed  as  an  ancient  deed  althoiinrh  there 
had  been  no  particular  posseasion,  the  land  being  in  a  wild  state.  3  J. 
C.  28.3. 

The  mere  olflnx  of  time  has  never  been  adjndn^ed  sufficient  to  admit  a 
will  to  1)0  rcid  withont  proof.  It  can  only  bo  correct  wlien  the  antifjuiiy  of 
the  instrument  is  connected  with  possession  or  other  circumstances.  By 
Woodwortli,  J.  T)  Cowen,  224.  The  supreme  court  have  since  decided  that 
a  will  40  years  old  with  coirfsponding  possession  durinsx  ''"'  ^^liole  periorl, 
was  admissible  in  evidence  as  an  ancient  will,  aithouijh  one  of  tjie  sub- 
scribin;^  witnesses  was  shown  to  be  still  alive  and  within  the  jurisdiction  of 
the  court.  Jackson  r.  Cliristnian,  4  Wend.  277  ;  and  sec  Feiln-rly  r.  Wajj-- 
Ijoner,  II  id.  .')!)!>.  In  the  latter  case,  the  will  was  more  than  .'{()  years  old, 
and  it  was  olVered  to  be  shown  tliat  the  |)remiscs  had  been  held  under  it 
from  the  death  of  tlie  testator.     The  will  was  lost,  and  a  witness  testified 

78 
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Seaiof cor-  jn  the  casc  of  Rex  v.  The  Inhabitants  of  Bathwick,  (8)  it 
poration.(u)  j^p^^^^^.^  ^^  i^vc  bccii  (loubtcd,  whctlicr  the  seal  of  a  Court  or 
[  *653  ]  ^corporation  was  within  the  rule  as  to  thirty  years.  Lord 
Tcnterclen  said,  it  might  be  argued,  that  it  was  not  within 
the  principle  of  the  rule,  because,  aUhough  the  witnesses  to 
a  private  deed,  or  persons  accpiainted  with  a  private  seal, 
may  be  supposed  to  be  dead,  or  not  capable  of  being  account- 
ed for  after  such  a  lapse  of  time,  yet  the  seals  of  Courts  and 
Corporations,  being  of  a  permanent  character,  may  be  proved 
by  persons  at  any  distance  of  time  from  the  date  of  the  instru- 
ment to  which  they  arc  athxed. 
Rasure.  If  tlicrc  is  any  blemish  in  the  deed  by  rasure  or  interlinea- 

tion, it  has  been  said  that  the  deed  ought  to  be  proved,  though 
above  thirty  years  old,  (1)  and  the  blemish  satisfactorily  ex- 
plained. In  such  a  case,  the  jury  would  have  to  try,  wheth- 
er the  rasure  or  interlineation  was  before  or  after  the  delivery 
of  the  deed  ;  for,  if  the  rasure  was  before  that  time,  the 
deed  is  still  valid  and  binding  ;  it  is  only  after  the  delivery, 
that  a  rasure  or  interlineation  can  affect  a  deed,  and  even 
then  they  are  in  some  cases  immaterial.  (6)  Now,  to  ascer- 

(8)  2  B.  ^  Ad.  648.  (1)  Gilb.  Ev.  89.     Bull.  N.  P.  255. 


IiiierJinea- 
lion 


that  about  36  years  since,  she  witnessed  the  wil],  the  testator  declaring  it  to 
be  his  last  will  and  testament ;  and  tliat  her  husband  also  witnessed  it,  but 
further  she  did  not  recollect.  Held,  that  the  evidence  was  sufficient  to  be 
submitted  to  the  jury.  Nelson,  J.,  says — "  If  the  will  had  been  produced, 
and  the  execution  of  it  had  appeared  regular  on  its  face,  under  the  proof 
offered,  it  ought  to  have  been  received  without  requiring  proof  of  its  execu- 
tion ;  3  J.  C.  283  ;  3  id.  292 ;  7  Wend.  374  ;  5  Co  wen,  221. 

(a)  Seal.  See  ante  652  note  as  to  the  execution  of  a  sealed  instrument 
by  partners ;  and  see  Randall  v.  Van  Vechten,  19  J.  R.  60,  where  a  com- 
mittee for  the  corporation  of  Albany  signed  their  individual  names  and  af- 
fixed their  seals  to  the  agreement,  but  were  known  and  understood  by  the 
plaintiff  to  contract  with  him  for  the  corporation  ;  and  the  acts  and  resolu- 
tions of  the  corporation  were  produced,  sliowing  their  assent  to,  and  ratifi- 
cation of,  the  contract.  The  sealing  of  the  committee  seems  to  be  con- 
sidered as  not  binding  on  the  corporation,  but  that  the  latter  were  bound  to 
fulfil  the  agreement. 

[b)  In  Smith  v.  Crocker,  .5  Mass.  539,  Cr.  being  obliged  to  give  a  bond 
for  the  performance  of  the  duties  of  his  office  as  collector,  before  he  could 
receive  his  tax-bill  and  warrant,  procured  a  draft  of  a  bond ;  but  as  he  had 
not  provided  a  surety,  a  blank  space  was  left  in  the  penal  part  of  the  bond 
for  the  insertion  of  the  name  of  the  surety.  Cu.  then  agreed  to  be  his  sure- 
ty, and  executed  the  bond,  the  blank  space  not  having  been  filled  up,  and  de- 
livered it  to  Cr.,  who  then  carried  it  to  one  of  the  assessors,  when  the  blank 
was  filled  with  the  name  of  the  surety  in  his  absence,  and  then  Cr.  executed 
it  Held,  that  the  filling  up  the  blank  was  not  a  material  alteration  ;  and 
notwithstanding  the  insertion,  the  bond  was  the  deed  of  Cu.  Parsons,  C.  J., 
says: — "  It  is  a  general  rule  that  any  alteration  of  a  bond  after  execution, 
by  the  obligee, or  even  by  a  stranger  without  his  privity,  will  avoid  the  bond; 
Pigott's  case,  11  Co.  27.  But  to  this  rule  there  are  exceptions  ;  as  when 
the  alteration  is  made  by  the  consent  of  the  parties  after  the  execution  ; 
Zouch  V.  Claze,  2  Lev.  35.  Or,  a  blank  space  is  left,  and  the  party  executing 
the  bond  agrees  that  it  be  afterwards  filled  up;  Moor,  547;  Cro.  Eliz.  626. 
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tain  the  time  of  delivery,  the  first  and  best  evidence  to  be  re- 
sorted to  is  the  testimony  of  a  subscribing  witness,  if  any  can 
be  produced  ;  or,  if  there  is  no  subscribing  witness,  other  per- 
sons may  be  called,  who  were  present  when  the  deed  was  de- 
livered ;  or  if  no  person  was  present,  the  time  of  delivery  will 
be  reckoned  from  the  date  of  the  deed.  And  the  fact,  of  the  ra- 
surc  having  been  after  the  delivery,  may  be  proved  either  by 


S.  C.  And  the  party  executing  the  bond,  knowing  tliat  there  are  blanks  in 
it  to  be  filled  up  by  inserting  particular  names  or  things,  must  be  considered 
as  agreeing  that  the  blanks  may  be  thus  lilled  after  he  lias  executed  the 
bond.  A  practice  to  this  point  is  mentioned  in  1  Vent.  185,  where  the  case 
of  Zouch  V.  Claze  is  also  reported.  It  is  there  said  to  be  tlie  common  prac- 
tice of  sheriffs,  in  taking  bonds  for  appearance,  to  leave  blanks  for  the 
names  of  the  sureties,  wlien  the  principal  has  executed  the  bond,  and  to  (ill 
up  the  blanks  with  the  name  of  the  sureties  when  they  are  procured. 

To  this  point  also  may  be  cited  the  case  of  Paget  v.  Pagot,  2  Co.  R.  187, 
in  chancery,  where  a  deed  of  revocation,  in  which  a  new  settlement  was 
made  was  held  good,  although  after  the  execution  blanks  were  lilled  up,  and 
tlie  deed  was  not  again  read  to  the  party  nor  executed  by  him.  The  pur- 
pose for  which  the  blanks  were  left  is  not  stated,  but  probably  for  a  more 
accurate  description  of  persons  or  things,  contemplated  by  the  deed.  There- 
fore, in  the  case  at  bar,  notwithstanding  this  insertion,  the  bond  is  his  deed, 
and  the  verdict  must  stand. 

TJiere  is  another  view  of  the  subject,  on  which  the  verdict  may  be  sup- 
ported. An  alteration  by  erasure  or  addition,  made  by  the  obligee  or  a 
stranger,  which  will  avoid  a  bond,  must  be  in  some  material  part.  In  this 
case  it  is  very  clear  that  Cu.  would  be  holden  as  an  obligor,  on  his  executing 
the  bond,  if  the  blank  had  never  been  filled  up  with  his  name.  By  filling 
up  the  blank,  neither  the  rights  or  interests,  duties  or  obligations,  of  either 
of  the  parties,  are  in  any  manner  affected  or  changed,  but  remain  the  same 
as  if  the  blank  had  contained.  The  (illiug  up  tiio  blank  then,  is  not  a  ma- 
terial alteration  ;  and  on  this  ground  also  tlie  verdict  must  stand." 

Tlie  doctrine  here  laid  down  seems  to  be  recognized  in  subsequent  cases. 
See  G  Cowen,  74();  8  id.  71 ;  8  N.  H.  R.  131) ;  2  id.  543.  Consent  may  be 
as  well  implied  as  expressed  ;  19  .T.  R.  39G.  It  may  be  altered  by  consent 
of  parties  after  the  execution  ;  4  J.  R.  54  ;  8  Conn.  2!I0;  18  J.  R.  4!l!);  and 
the  consent  may  be  subsequent  to  the  alteration,  9  Cranch,  28.  But  see  4 
Binn.  1. 

A  justice  of  the  peace  was  indicted  for  altering  a  word  in  a  writ  after  it 
had  been  served  upon  the  defendant: — the  indictment  ciiargiiig  tiiat  liie  de- 
fendant "  did  unlawfully  erase  the  word  Essex,"  &c.  from  the  writ,  and  did 
unlawfully  insert  in  the  room  and  place  thereof,  the  word  Worcester,  held, 
that  the  charge  being  for  altering  a  writ  after  the  service  of  it,  aud  before 
entry,  contained  no  technical  description  of  forgery,  and  that  there  was  no 
lesser  offence  of  that  kind.     2  Mass.  i;?(J. 

In  a  simple  contract,  which  is  merely  evidence  of  a  promise,  an  immate- 
rial alteration  however  made,  not  at  all  affecting  the  terius  of  the  jiromise, 
.seems  not  to  be  within  the  same  principle  of  deeds.  Hunt  v.  Adams,  G 
Mass.  51'.t.  But  an  alteration  by  the  payee  or  endorsee  of  a  bill  of  exchange 
in  a  part  material  will  vitiate  the  bill.     3  B.  &  Ad.  IKiO. 

A  will  of  real  as  well  as  pcrscuial  estate  was  altered  after  the  execution 
thereof  by  the  person  who  wrote  it  by  inserting  a  legacy  to  a  person ;  but  it 
ai)pearing  to  have  been  done  by  the  direction  of  the  testator,  and  in  liia 
presence,  it  was  held  to  be  good,  althougli  luit  one  of  tiie  subscribing  wit- 
nesses was  present.     Wheeler  r.  Bent,  7  Pick.  (il. 
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a  subscribing  witness,  or  by  any  other  person  who  saw  the 
rasnre  made,  [a) 
Subscribing  fhe  rulc,  that  deeds  of  thirty  years'  standing  prove  them- 
ri'ive"  selves,  is  so  avcU  cstabhshed,  that  even  if  a  subscribing  Avit- 
ness  were  aUve,  and  in  a  state  to  be  produced,  it  has  been 
thought  unnecessary  to  call  him  for  proving  the  execution. 
Lord  Kenyon  is  reported  to  have  said,  (2)  that  he  remember- 
ed a  case  before  Mr.  Justice  Yates,  in  which,  a  deed  of  that 
age  being  produced  in  evidence,  it  appeared,  that  the  subscrib- 
ing witness  was  then  actually  in  Court ;  but  the  Judge  de- 
[  *654  ]  dared,  he  would  *not  break  in  upon  a  rule  of  evidence  so  well 
established,  by  requiring  the  subscribing  witness  to  be  called, 
and  admitted  the  deed  without  further  proof.  In  the  case  of 
Rees  V.  Matisell,  (1 )  indeed,  Mr.  Baron  Perrot  held,  that,  al- 
though a  deed  may  be  read  in  evidence  on  account  of  it's  an- 
tiquity, yet,  if  on  the  other  side  it  is  shown,  that  one  of  the 
witnesses  is  alive,  he  must  be  produced,  or  the  deed  must  be 
rejected  ;  and  he  cited  a  case,  where  a  deed  was  produced  in 
the  King's  Bench,  and  it  appeared,  that  Sir  Joseph  Jekyll  was 
the  subscribing  witness,  upon  which  the  Court  said,  they  knew 
he  was  alive,  and  that  if  he  did  not  come  to  prove  it,  the 
plaintiff  must  be  nonsuited.  It  was  then  mentioned  to  have 
been  ruled  by  Mr.  Justice  Yates,  that,  for  the  sake  of  practice, 
the  witness  should  not  be  allowed  to  prove  an  old  deed,  even 
if  he  attended  for  that  purpose  ;  but  Mr.  B.  Perrot  retained 
his  opinion  ;  "  An  old  deed,"  he  said,  "  is  admitted  only  on  a 
presumption  that  the  witnesses  are  dead,  but  when  the  con- 
trary is  made  to  appear,  they  must  be  called."  (b)  If  the  rule 

(2)  March  v.  Collnett,  2  Esp.    N.    P.     Burdett,  4  A.  4-  E.  1. 
C.  665.     And  see   Doe  d.  Spilsbury  v.         (1)  1  Selvv.  N.  P.  492. 


(a)  See  the  case  of  Bailey  v.  Taylor,  11  Conn.  531,  where  it  seems  to  be 
doubted  whether  there  is  any  necessity  of  encountering  any  presumption  in 
such  case;  the  presumption  being  that  the  rasure  or  interlineation  was 
made  before  the  delivery. 

Delivery  necessarily  implies  the  motion  of  acceptance  ;  3  Hals.  25  ;  1  J. 
C.  114.  But  delivery  cannot  be  inferred  against  tlie  consent  of  the  grantor ; 
7  Conn.  500  ;  and  it  is  necessary  by  some  act  or  expression  he  should  indi- 
cate his  intention  to  put  the  deed  into  the  possession  of  the  grantee,  1  J.  C. 
114,  250  ;  12  id.  355;  2  Hayw.  226.  A  delivery  may  be  inferred  from  cir- 
cumstances. 3  Verm.  87.  Where  the  grantee  died  without  any  delivery,  it 
was  held,  that  the  deed  was  not  well  executed.     12  J.  R.  418. 

(b)  If  a  subscribing  witness  be  alive,  he  shall  be  called  to  prove  the  deed, 
although  it  may  be  more  than  .30  years  old.  Jackson  v.  Blanshan,  3  J.  R. 
292;  Tolman  i;.  Emerson,  4  Pick.  160.  By  analogy  to  this  doctrine,  if  a 
power  be  recorded,  so  that  the  evidence  is  perpetuated,  there  can  be  no 
reason  for  admitting  the  deed  without  the  power,  however  ancient  it  may  be, 
for  there  is  certain  proof  to  be  obtained,  for  which  a  mere  presumption 
ought  not  to  be  substituted.     Tolman  v.  Emerson,  supra. 

Jackson  v.  Laroway,  3  J.  Cass.  283  decides  that  a  will  concerning  real 
property,  under  certain  circumstances,  may  be  given  in  evidence  as  an  an- 
cient deed ;  and  it  is  laid  down  as  a  general  rule,  that  a  deed  appearing  to 
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is  founded  on  the  mere  presumption  of  the  attesting  witness's 
death,  then  it  seems  to  follow,  that  where  this  presumption  is 
contradicted  by  the  fact  of  his  being  still  alive,  the  execution 
of  the  deed  ought  to  be  regularly  proved,  as  in  ordinary  cases. 
But  if  Courts  of  Law  have  adopted  the  rule,  not  on  the  single 
presumption  of  a  fact  (which  would  be  for  the  consideration 
of  the  jury  rather  than  of  the  Court,)  but  as  a  general  maxim 
of  law,  there  appears  to  be  no  inconsistency  in  acting  gener- 
ally upon  this  principle,  though  in  the  particular  case  the  sub- 
scribing witness  may  be  proved  to  be  alive,  at  the  same  time 
leaving  it  to  the  opposite  side  to  dispute  the  regularity  of  the 
execution,  by  calling  him  or  any  other  witness. 

Although    it  is  now  clearly  established,  that   the  fact  of  a  Ppssession 

o  '  /•     I  f  adverse 

written  instrument  coming  out  of  the  possession  of  the  ad-  party, 
verse  party  will  not  dispense  with  the  necessity  of  proving  it's 
execution,  (2)  yet  an  exception  of  great  practical  importance 
to  the  *rule  which  requires  the  proof  of  writings  by  an  attest-  [  *^^^  ] 
ing  witness,  has  been  established,  namely,  that  where  a  party 
who  claims  a  beneficial  interest  under  a  deed,  produces  it  un- 
der a  notice,  he  is  not  entitled  to  insist  on  the  execution  being 
proved,  either  by  the  attesting  witness,  or  in  any  other  man- 
ner ;  by  calling  for  the  production  of  the  deed,  he  is  consider- 
ed as  affirming  it's  due  execution.  (1) 

Thus,  in  the  case  of  Pearce  v.  Hooper,  (2)  in  an  action  of 
trespass,  where  the  question  was,  whether  the  place  in  which 
the  trespass  was  alleged,  belonged  to  the  plaintilf,  as  part  of 
a  certain  estate  ;  the  defendants  gave  notice  to  the  plaintiff  to 
produce  a  deed  of  conveyance,  in  which  the  estate  had  been 
conveyed  to  the  plaintiff  by  a  description,  limited  to   a  num- 

(2)  Doe   d.    Wilkins   v.    Marquis  of  heir  to  produce  the  will;  there,   the  heir 

Cleveland,  9  B.  4-  C.    869.     Knight  «.  claims  not  under  the  will,  but  against  the 

Martin,  (jow,  '2.G.  (iordon  1'.  Secretan,  8  will,  and  it  would  be  hard    that  the   will 

East,  548.     Overruling  Rex   «.  Middle-  should  be   taken  as  proved   against  him, 

zoy,  2  T.  11.  41.     It  was  said    by    the  because  he  produces  it. 

Chief  Justice,    in    Pearce  v.  Hooper,  3  (I)   Carr  r.  Burdis,  1  Cr.    M,    &    R. 

Tuunt.  62,  supposing  that  an  heir  at  law  785. 

is  in  possession  of  a  will,  and   the   devi-  (2)  3  Taunt.  62. 
see  brings  an  ejectment,  and  calls  on  the 


be  of  tlie  aire  of  30  years,  may  be  given  in  evidence  witliout  proof  of  its 
e.vecution,  if  possession  be  shown  to  have  accompanied  it ;  or  wlierc  no 
possession  lias  accompanied  it,  if  such  account  be  given  of  the  deed  as  may 
be  reasonably  expected,  under  all  the  circumstances  of  the  case;  and  will 
afford  the  presumption  that  it  is  genuine.  See  the  observations  of  Wood- 
ward, J.  Ty  Cowen,  '2'<il,  y'2.')  d.  scq.  In  Jackson  v.  Chrislman,  4  Wend,  "ill, 
a  will  was  given  in  evidence  as  an  ancient  deed  without  ])roof  of  it.s  execu- 
tion, although  one  of  the  suhsrrihiug  witnesses  was  shown  to  have  been 
still  alive  and  within  the  jurisdiction  of  the  court;  it  appearing  clearly  that 
the  lands  ever  since  tlin  death  of  the  testator,  had  been  lield  acconling  to  the 
will.  Tiie  will  wa.s  more  than  10  years  ot"age,  with  a  corresponding  posscs- 
eion  during  the  whole  period.  See  also  G  Cowen,  202;  0  Binn.  435  to  the 
same  effect 
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bor  of  acres,  wliicli,  it  was  said,  would  necessarily  exclude 
the  ]ilac(;  in  question.  The  {tlaintilF produced  the  conveyance; 
and  it  was  held  that  the  defendants  were  not  obliged  to  call  the 
attesting  witness,  on  the  ground  that  the  plaintiff  had  no  inter- 
est in  the  fee-simple  of  the  estate,  if  the  deed  in  question 
did  not  convey  it.  In  the  case  of  Orr  v.  Morris,  (3)  which 
was  an  action  for  the  use  and  occupation  of  premises,  brought 
against  the  assignees  of  a  bankrupt,  it  was  held,  that  the  deed 
of  assignment  of  the  bankrupt's  effects,  produced  by  the  de- 
fendants, at  the  trial,  under  a  notice  from  the  plaintiff,  was 
admissible  in  evidence,  without  proof  of  it's  execution  by 
the  subscribing  witness,  as  it  appeared  that  one  of  the  as- 
signees had  continued  to  occupy  the  premises  for  some  time 
after  the  act  of  bankruptcy. 

In  an  action  by  the  lessee  against  the  assignee  of  a  lease, 
the  plaintiff  having  proved  the  execution  of  a  counterpart 
of  the  lease,  and  the  defendant  having  put  in  the  original 
lease,  which  was  produced  by  a  party  to  whom  he  had  assigned 
it,  it  was  held  to  be  unneccessary  for  the  plaintiff  to  call  the 
subscribing  witness  to  prove  the  execution  of  the  original 
[  *656  ]  lease.  (4)  *So,  in  an  action  against  the  vendor  of  an  estate, 
to  recover  a  deposite  on  a  contract  for  the  purchase,  if  the  de- 
fendant, on  notice,  produces  the  contract,  the  plaintiff  need 
not  prove  the  execution.  (1) 

Where  both  parties  claim  similar  interests  under  the  instru- 
ment produced,  the  execution  of  it  need  not  be  proved,  and 
extrinsic  evidence  is  admissible  to  prove  the  fact ;  for,  it  can- 
not appear  from  the  inspection  of  the  instrument,  until  it  is 
read.  In  a  recent  case,  where  the  defendant,  upon  notice 
from  the  plaintiff,  produced  a  deed,  and  it  was  proved  that 
the  defendant's  attorney  had  stated  before  the  trial,  that  the 
defendant  claimed  through  that  deed,  it  was  held,  that  this  en- 
titled the  plaintiff  to  put  it  in  without  proving  the  execution, 
before  the  defendant's  case  was  opened.  (2) 

The  object,  which  the  opposite  party  has  in  using  the  deed, 
is  immaterial,  and,  therefore,  proof  of  execution  is  unneces- 
sary, where  the  party  in  possession  claims  an  interest  under  it, 
though  the  object  of  using  the  deed  be  to  impugn  it  on  the 
ground  of  fraud.  (3) 

But  whore  a  party  produced,  at  the  trial  of  a  cause,  a  deed 
which  had  been  some  months  in  his  possession,  it  was  held 

(3)  3  Br.  &  B.  139.  admission,   was  receivable.     For   other 

(4)  Burdett  «.  Lynch,  5  B.  ^  C.  5S9.     examples  of  the    application  of  the  rule 

(1)  Bradshaw  v.  Bennett,  1  Mo.  Sf  dispensing  with  proof  by  a  subscrib- 
R.  143.  ing    witness,    when    the    opposite   party 

(2)  Deed.  Wilkins  v.  Wilkins,  4  A.  claims  under  the  instrument,  see  Doe  v. 
&  E.  86,  on  the  authority  of  Knight  i".  Wainwright,  1  Nev.  &  P.  8.  Doe  v. 
Martin,  Gow,  26.     It  may,  perhaps,  be  Ileming,  6  B.  &  C.  28. 

questioned,  whether  the  hearsay  of  the  (3)  Carr  «.  Burdis,  1  Cr.  M.  &,  R. 
aUorney,  not   made  by   way   of  express    785. 
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that  he  was  not  excused  from  proving  the  execution  of  it, 
because  he  received  the  deed  from  the  adverse  parly,  who 
formerly  claimed  a  benefit  under  it.  (4)  {a) 

Other  exceptions  relate   personally  to  particular  witnesses,  .n^'^iwrit- 
It  has  been  held,  that,  under  various  circumstances  where  the  subscribing 
evidence  of  none  of  the  subscribing  witnesses   to  an  instru-  r'*rtv 
ment   is   available,    proof  of  handwriting  will    be  received,  l    "^'  J 
Proof  of  handwriting  is  received  in  the  case  of  the  subscrib- 
ing witness's  death,  (1)  bhndness,  (2)  (6)    incompetency  to 
give  evidence  from  insanity,  (3)  or  from  infamy  of  character  ; 

(4)  in  the  case  also  of  his  being  absent  in  a  foreign  country, 

(5)  or  out  of  the  jurisdiction  of  the  superior  English  Courts. 
(6)(c) 

With  respect  to  the    incompetency    of  a  subscribing    wit-  '"torosted 
ness,  on  the  ground  of  interest,  the  rule  is,  that  if  a  subscrib-  witness.   " 
ing   witness   to  an  instrument  be  interested  therein,   both  at 
t'ac  time  of  the  attestation  and  at  the  trial,  he  cannot  be  ex- 
amined as  a  witness  to  prove  the   execution  ;  nor  is  proof  of 
his  handwriting  sufficient  for  the  purpose.   (7)     But  where  a 

(4)  Vacher  v.   Cocks,    1    B.  ^  Ad.  (4)  Jones    v.    ]\Inson,    2    t^tr.    833. 

145.     In  Carr.  v.  Burdis,  1  Cr.  M.  Sf  R.  Coih.  Dig.  tit.  Tesltnoigne,  B.   o. 

785,  Parke,    B.,    observed,    tliat    if  the  (5)  Coghldii  v.    \\  illiamson,  1    Doug, 

deed  had  been   given  up    before  the  ac-  03.     AValldce    c.     Delancey,    7   T.    iT. 

tion,  it  might  liave  made  a  dillerenc.e.  266,    c.     Adam    r.    Kerr,    1    B.    &  P. 

(1)  Anon.     12  Mod.  GOT.  361. 

(2)  Wood   V.    Drury,    1    Ld.    Raym.  (6)   Prince  v   Blackburn,  2  East,  250. 
734.     Pedler  I'.  Paige,  1  Mo.  .^-  R.  258.  I  M.    8f    P.    361.      Ward    v.    Wells,    1 

(3)  Vin.  Al).  Ev.  T.  b.  48,   pi.  12.—  Taunt.    161.     Hodnet    v.    Forman,     1 
Burnet  r.  Taylor,  !)  Ves.  381.     Currier.  Stark.  90,  absence  in    Ireland. 

Child,  3  Can)p.  283.  (7)  Swire  v.  Bell,  5  T.  11.  371, 


[a)  Whore  the  defendant  is  not  a  party  to  the  cause  in  the  proper  sense  of 
the  word,  and  not  claiming  personally  any  heiicticial  interest  under  it,  the 
plaintiff  tlieu  must  prove  the  execution.  Jackson  I'.Kingsley.  17  .1.  R.  158. 
And  see  the  observations  of  Washington,  J.  4  Wash.  C.  R.  71*J,  and  12  J.  R. 
223. 

Where  the  writinj^s  produced  on  notice  is  entre  partes,  on  tlic  call  of  the 
adversary,  the  latter  need  not  prove  it ;  the  law  in  such  case  will  presume  it 
genuine.  7  Mon.  R.  137. 

{!))  Cii.  J.  Marshall,  in  1  Brock.  R.  141  ct  se(j: — "  This  report  is  too  indis- 
tinct, and  too  short,  to  be  satisfactory.  It  would  seem,  however,  that  the 
deed  was  proved  by  proving  the  hand-writing  of  the  blind  witness.  Pcr- 
liaps,  in  addition  t"  this,  tlie  execution  of  the  deed  was  proved  by  the  other 
witness,  and  tliat  which  would  indicate  the  contrary,  may  be  ascribed  to  the 
inaccuracy  of  the  re|)orter.     1  am  inclined  to  think  it  is." 

[c]  And  see  1 1  Wend.  IKi;  5  Cowen.  484;  !>  id.  148;  2  Ohio  T)'.);  1  Blackf.47; 
13  Wend.  178;  and  see  the  observations  of  Kent,  C  J.  3  J.  R.  477. 

If  the  sui)scril)ing  witness  denies  his  signature,  otlier  witnesses  may  be 
called.  2  Ohio,  13. 

Any  competent  testimony  is  admissible  to  prove  the  witness  out  of  the 
jurisdiction  of  the  court.  2  Ohio.  .')9.  And  in  such  case,  a  bond  will  be  ad- 
mitted in  evidence  on  proof  of  tiie  haiulwriting  of  the  subscribing  witnesses. 
1  Blackf.  47.  And  such  proof  is  presiuni)live  evidence  ofthe  execution  of  tiio 
instrument  witliout  proving  the  handwriting  ofthe  drawer.  2  Ohio,  59. 
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defendant,  knowing  the  situation  of  a  person  whom  he  re- 
(|iiests  to  attest  the  execution  of  the  instrument,  is  afterwards 
sued  upon  it,  he  cannot  raise  the  objection  of  interest  in  the  at- 
testing witness.  (8) 

In  some  cases,  where  a  subscribing  witness  has  acquired 
an  interest  after  the  execution  of  the  instrument  attested  by 
him,  it  lias  been  decided,  that  proof  of  his  handwriting  may 
be  received  to  estabhsh  such  instrument  ;  as,  where  lie  has 
been  appointed  executor  or  administrator,  (9)  or  has  married 
the  person  to  whom  the  instrument  was  given.  (10)  And  it 
seems,  that  the  principle  of  these  cases  may  be  extended  to 
the  case  of  a  person  entering  into  partnership.  (11)  In  such 
cases  it  is  necessary  that  the  evidence  of  the  subscribing  wit- 
ness's handwriting  should  be  received,  as,  otherwise,  parties 
must  lose  the  rights  secured  by  the  instruments  attested,  or 
forego  accepting  of  situations  important  to  their  welfare. 

But  where  a  party  to  the  suit  has  himself  caused  the  dis- 
qualification of  a  subscribing  witness,  by  giving  him  an  in- 
terest in  the  subject  matter  of  the  instrument,  it  has  been 
held,  that  evidence  of  his  handwriting  is  inadmissible  ;  as, 
where  a  plaintiff  in  an  action  on  a  charter  party  communi- 
cated to  the  attesting  witness  an  interest  in  the  adventure, 
subsequently  to  the  execution  of  the  instrument.  (1) 

It  seems  that  illness  is  not,  in  general,  a  sufficient  reason 
for  dispensing  with  the  attendance  of  a  subscribing  witt- 
ness.(2)  The  authorities  relative  to  the  use  of  depositions,  in 
the  case  of  the  illness  of  witnesses,  have  been  considered  in 
a  previous  part  of  the  Work. 

The  handwriting  of  attesting  witnesses  may  be  receired, 
where  they  cannot  be  found  after  strict  and  diligent  inquiry. 


(8)  Honeywood  v.  Peacock,  3  Camp. 
196,  action  on  a  bail-bond;  the  witness 
was  a  sheriff's  officer. 

(9)  Goss  p.  Tracey,  1  P.  Wms.  287. 
Godfrey  v.  Norris,  1  Str.  34,  although 
it  was  urged  that  he  might  have  permit- 
ted another  to  take  out  administration. 

(10)  Buckley  r.  Smith,  2    Esp.    697. 

(11)  Per  Best,  CL  J.,   in  Howell   v. 


Stephenson,  5  Bing.  493. 

(1)  Hovil  V.  Stephenson,  5  Bing.  493. 

(2)  In  Jones  v.  Brewer,  4  Taunt.  47. 
Mansfield,  Ch.  J.,  says  that  "  perhaps 
m  some  instances  of  sickness"  the  hand- 
writing of  a  subscribing  witness  may  be 
proved;  see  Harrison  v.  Blades,  3  Camp. 
45S.     Doe  V.  Evans,  3  C.  4"  P.  221. 


[a)  When  the  name  of  the  subscribing  witness  is  unknown,  or  where  after 
diligent  inquiry  nothing  ea,n  be  heard  of  hiin,  so  that  lie  can  neither  be  pro- 
duced nor  his  hand-writing  proved ;  or  when  he  is  dead,  or  out  of  the  juris- 
diction of  the  court,  and  no  proof  of  his  hand-writing  can  be  obtained,  in  all 
these  cases  it  is  competent  to  prove  the  hand-writing  of  the  party  himself. 
Per  Tracy,  Senator,  J3  Wend.  193,4;  3  Binn.  192;  1  Hayw.  238.  The 
general  principle  to  be  extracted  from  all  these  cases  is,  that  the  court  must 
be  satisfied  that  a  diligent  and  bcna  fide  search  for  the  witness  has  been 
made  ;  and  whether  that  search  is  seasonable,  must  depend  in  a  degree  upon 
the  circumstances  of  each  case.     Per  Tracy,  13  Wend.  199  ;  II  J.  R.  65. 

There  must  not  only  be  proof  that  a  diligent  and  bona  Jide  search  for  the 
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Every  case  upon  this  subject  must  depend  on  it's  own  pecu- 
liar circumstances.  It  may,  however,  be  useful  to  give  a 
few  examples.  In  the  case  of  Wardell  Vt  Fernior,[o)  evi- 
dence of  handwriting  was  admitted,  on  proof  that  a  commis- 
sion of  bankruptcy  had  been  sued  out  twelve  months  before 
against  the  subscribing  witness,  who  had  not  appeared  at  the 
time  fixed  for  his  surrender.  Where  the  clerk  of  the  defen^ 
dant,  who  was  the  subscribing  witness  to  a  bond,  on  being 
supoenaed,  said,  that  he  would  not  attend  and  the  trial  had, 
in  consequence  of  his  absence,  been  put  off  twice,  and  inqui- 
ry had  1)een  made  for  him  at  the  defendant's  house  and  in 
the  neighborhood,  it  *was  held,  that  a  sufficient  foundation  [  *659  1 
had  been  laid  for  the  reception  of  secondary  evidence,  princi* 
pally  on  the  ground  of  collusion.  (1) 

The  answer  made  to  inquiries,  whether  at  public  offices,  or 
at  the  residence  of  the  subscribing  witness,  or  of  his  relatives,- 
or  in  his  neighbourhood, — even  what  he  has  said  or  written 
himself, — ^appears  to  have  been  received  in  some  cases. — 
Such  evidence  appears  to  be  admissible,  where  it  is  of  an 
original,  and  not  of  a  hearsay  character  ;  with  regard  to  which^ 
the  distinction,  as  we  have  seen,  often  leads  to  questions  of 
great  nicety.  (2) 

In  the  case  of  Parker  v.  Hos/cins,  (3)  evidence  of  the 
handwriting  of  a  subscribing  witness  was  received,  an  impiiry 
after  him  having  been  made  at  the  Admiralty,  from  which 
it  appeared  by  the  last  rcjiort,  that  he  was  serving  on  board 
some  ship,  but  in  what  ship  it  was  not  known.     In  the  case  of 

(3)  2    Ea.st<    183.     Proof    of  going  bing  witness, 
abroad   twenty    years    before    the    trial,         (1)    JJurt    r.    Walker,    4    B.    &   A. 

and    not    having     been    heaiJ    of  since,  69i). 

Doe  1'.  .foiinson,  Leic.    Lent   Ass.  ISIS.         (2)    Vule  supra,    part  1,    Original 

It  is  conceived,  that  whatever  would    be  and  Hearsay  Uridence. 
preHuinptive    proof  of  ilealh    in    general         (3)  2  Taunt.  223. 
cases,  would  be  so  in  the  case  of  u  subscri- 


witiK^ss  liar?  been  mado,  but  tlio  court  must  have  equal  proof  of  a  diliijont 
and  Ixintt  /I'll'  xiarch  for  proof  of  (he  liand-wntini>;  of  lire  ».v7»u'.9,'?,  before  it  can 
iidniil  (n'i<l('i)fc  of  the  party's  si^jiiature.  lu  tlie  huiixuacii;  of 'J'racy,  senator, 
].'{  Wend. '~i()0,  "  If  there  can  be  a  case  inia<,nned,  whicli  I  do  not  believe, 
where  proof  that  n  siibscrd)intr  witness  cannot  be  found,  shall  of  itself  bo 
deemed  evidence  that  his  hand-writinjj  cainiot  be  |)roved,  this  surely  is  not 
such  a  case."  See  1 1  Wend,  i),  8  :  S  id.  ii'iO.  In  liie  latter  rase,  the  plain- 
tiff showed  the  absence  of  one  witness  positively,  and  ])roved  his  liand- 
writinjr,  and  the  hand-writintj  of  the  prantor;  he  also  proved  prima  fitnc  i\)q 
death  or  probable  absence  front  the  state  of  the  other  witness.  Imiiiiry  was 
made  at  the  place  of  her  former  residence,  and  within  14  miles  of  her  last 
known  residence.  Ch.  .1.  Savaiife,  observes: — "This  evidence  wouhl  have 
been  snore  satisfactory  had  iiupiirics  been  made;  in  C,  the  last  place  whiMx- 
tiio  witness  totiie  d(>ed  was  iicard  of;  bnl  as  her  former  ac(|uaihtaiicfs.  only 
14  miles  distant,  had  not  heard  of  her  for  HO  years;  and  as  tiie  fanuly  in 
which  she  lived  had  left  the  state  many  years  ago,  a  reasyinblc  prcsumpliou 
is  raised  of  her  death  or  absence." 
79 
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Wyatt  V.  Batcman,  (A)  a  subscribing  witness  was  not  pro- 
duced, but  his  father  proved,  that  he  had  parted  on  bad  terms 
with  his  son,  that  his  son  afterwards  enlisted  in  the  array, 
and  that,  upon  incpiiry,  at  the  Avar-oflice,  he  was  informed  that 
the  regiment,  in  which  his  son  hadenhsted,  had  sailed  for  India. 

In  Kaijv.  Brookman,  (5)  it  was  held  sufficient,  for  dispens- 
ing with  the  necessity  of  calling  the  subscribing  witness,  to 
show,  that  he  expressed  an  intention,  of  leaving  the  country, 
and  tliat  he  had  reasons  for  doing  so,  in  order  to  avoid  a  crim- 
inal charge,  and  that  his  relations  had  not  seen  him  since  he 
expressed  such  intention  of  departing.  In  the  case  of  Crosby 
V.  Percy,  (6)  the  Court  of  Common  Pleas  held,  that  evidence 
of  the  handwriting  of  an  attesting  witness  had  been  properly 
admitted,  after  proof  that  diligent  inquiry  had  been  made  for 
[  *6G0  ]  *hini  at  his  usual  place  of  residence,  where,  in  answer  to  the 
inquiry,  information  was  received,  and  also  from  the  father  of 
the  attesting  witness,  that  he  had  absconded  to  avoid  his  cred- 
itors, and  was  not  to  be  found.  In  Prince  v.  Blackburn,  (1) 
two  letters  received  from  the  subscribing  witness,  purporting  to 
be  written  from  America,  were  received  in  evidence,  to  shew 
that  he  was  not  within  the  jurisdiction  of  the  Court.  Inquiry 
after  the  subscribing  witness  to  a  bond,  at  the  residences  of 
the  obligor  and  obligee,  has  been  held  sufficient.  (2) 

In  Doe  A.  Beard  v.  Parell,  (3)  it  was  proposed  to  inquire, 
whether  a  subscribing  witness  had  stated  Avhere  he  resided, 
in  order  to  shew  that  inquiries  had  been  made  at  his  residence, 
and  that  the  answer  to  such  inquiries  Avas,  that  he  had  gone 
to  America ;  evidence  was  also  tendered,  to  the  effect,  that 
some  seafaring  men  had  said,  they  had  seen  the  subscribing 
witness  in  America  :  the  evidence  was   rejected. 

An  instrument,  purporting  to  be  attested  by  a  subscribing 
witness,  may  be  proved,  as  if  there  were  no  subscribing  wit- 
ness, where  the  name  of  a  fictitious  person  is  inserted  as  the 
name  of  the  witness  (4)  ;  or  where  the  person,  who  has  put 
his  name  as  the  subscribing  v/itness,  did  so  without  the  knowl- 
edge or  consent  of  the  parties  ;  (5)  or  where  ihe  subscribing 
witness  on  being  called,  denies  having  any  knowledge  of  the 
execution.  (6) 

(-1)  7  C.  4"  P.  587.  rough    said,    that    the   proof  of  search 

(5)  3  C.  &  P.  555.  See  Morgan  v.  ought  to  be  watched  very  narrowly. — 
Morgan,  9  Bing.  359,  though  a  letter,  Further  upon  the  subject  of  search  after 
not  disclosing  witness's  retreat,  was  re-  attesting  witnesses,  see  Miller  v.  Miller, 
ceived  from  him  a  few  days  before   the  2  Bing.  N.  C.  76, 

trial;  it  was  said  that  it  would  have  been  (4)  Fasset  v.  Brown,  Peake,  23. 

more  satisfactory  if  the  wife   of  the  at-  (5)  M'Craw  r.  Gentry,  3  Camp.  232. 

testing  witness  had  been  called.  4  Taunt.  220. 

(6)  1  Taunt.  365.  (6)  Greilier  v.   Neale,    Peake,    145. 

(1)  2  East,  249.  Ley  v.  Ballard,  3  Esp.  173,      Fitzgerald 

(2)  Cunliff'e  r.  Sefton,  2  East,  183;  r.  Elsee,  2  Camp.  635.  Lemon  r, 
see  Pylt  v,  Gritfiths,  6  B.  Moore,  538,  Dean,  ii>.  636,  n.  Talbot  w.  Hodgson, 
contra.  7  Taunt.  251.     Boxer  v.  Robeth,  Gow, 

(3)  7  C.  &  P.  617.  In  Wardell  v.  175.  Phipps  i'.  Parker,  1  Camp,  412, 
Fermor,  2  Camp.    282,   Lord   Eilenbo-  ia  therefore  overruled. 
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It  has  sometimes  occurred,  that  a  subscribhig  witness  has 
denied  his  own  handwriting,  in  which  cases  an  iiujiiiry  may 
arise  upon  the  subjects  of  handwriting  and  of  identity.  Tliis 
inquiry,  though  it  is  one  purely  of  fact,  and  may  be  extended 
*to  great  length,  and  attended  with  much  difficulty,  must  be  [  *G61  ] 
decided  on  by  the  Judge,  not  by  the  jury. 

Where  there    is  more  than  one   attesting    witness,  the  ab-  Several 

~    .  '   ,  witnesses. 

sence  of  all  must  be  accounted  for,  before  evidence  ot  hand- 
writing can  be  given.  (1)  But  when  the  absence  of  all  the 
subscribing  witnesses  is  accounted  for,  it  will  be  sufficient 
to  prove  the  handwriting  of  one  of  them.  (2)  Where  it  is  "andwrit- 
competent  to  prove  the  handwriting  of  the  subscribnig  wit-  pany. 
ness,  it  is  not  necessary  to  prove  the  handwriting  of  the  par- 
ty to  the  instrument.  (3)  (a) 

(1)  See  Cunliffa  ».  Seflon,  2  East,         (2)  Adam  v  Kerr,  1  B.  ^  P.  360. 
183.  (3)  Kay  u.Brookman,  7  C.  &  P.  556. 


(a)  The  rule  prescribing  the  order  of  proof  to  the  execution  of  a  sealed 
instrument  is,  1.  The  production  of  the  subscribing  witness;  2.  Where  tiie 
witness  is  dead,  out  of  the  jurisdiction  of  tlie  court,  incompetent  from  crime 
or  interest,  or  after  diligent  inquiry  cannot  be  found,  then  proof  of  iiis  hand- 
writing ;  3.  On  the  proof  of  any  of  the  facts  which  excuse  the  production 
of  the  witness,  and  the  additional  proof  of  diligent  and  fruitless  exertions  to 
prove  his  hand-writing,  then  proof  of  the  hand-writing  of  the  party  to  the 
deed.  Jackson  v.  VValdron,  13  Wend.  178,  19C.  See  also  3  J.  R.  477.  The 
cases  in  New  York  where  it  has  been  relaxed  in  regard  to  instruments  not 
sealed,  it  was  only  on  proof  of  the  explicit  acknowledgment  of  the  execu- 
tion by  the  party.  The  case  in  G  Biimey,  50,  shows  only  that,  while  the 
judge  had  doubts  of  the  wisdom  of  the  rule,  he  looked  upon  it  as  too  firmly 
settled  to  be  departed  from ;  and  the  case  in  10  Serg.  &,  Rawle,  is  simply  a 
reiteration  of  the  same  views,  and  almost  in  the  same  words. 

The  incidental  remark  of  Cliief  Justice  Savage,  2  Wendall,  575,  refen'cd 
only  to  the  reasonableness  of  preferring  a  parties'  acknowledgment,  to  proof 
of  the  signature  of  a  subscribing  witness.  'J'he  casein  II  Mass.  R.  30'J, 
was  on  the  principle  and  authority  of  Hall  v.  Phelps,  2  Johns.  R.  450;  and 
the  distinction  is  expressly  taken  between  an  unsealed  and  a  sealed  instru- 
ment, the  court  remarking,  that  in  proving  the  latter,  "something  more  is 
necessary  to  be  proved  than  the  mere  signature  of  the  party."  The  case  in 
3  Binney,  192,  is  where  proof  was  allowed  of  the  parties'  signature,  after 
diligent  and  unsuccessful  exertions  to  find  proof  of  the  hand-writing  of  the 
subscribing  witness,  who  was  out  of  the  state  ;  and  the  decision  no  way  im- 
pugns the  general  rule. 

The  SL  (1  R.  S.  758,  s.  12,)  prescribes  the  mode  of  proi'iiis;  the  crccution  of 
convtyanres  before  a  commissioner;  and  directs  that  ])roof  shall  be  made  by 
a  snhscrihina;  wilness  thercla,  who  shall  state  his  own  place  of  residence,  and 
that  he  knew  the  person  described  in,  and  who  executed  such  conveyance  ; 
and  such  proof  shall  not  be  taken,  unless  the  officer  is  personally  acipiaiiited 
with  such  subscribing  witness,  or  has  satisfactory  evidence  that  he  is  the  same 
person  who  was  a  subscribing  witness  to  such  instrument.  And  J5srct. 
makes  it  the  duty  of  the  otliccr  taking  the  acknowledgment  or  jiroof  of  any 
conveyance,  to  endorse  a  certificate  thereof,  signed  by  himself  on  the  con- 
veyance, in  whicii  certificate,  the  direction  to  the  ofiicer  in  tlie  J 5  sect.,  to 
si&ie  thi  places  of  residence  if  the  untncssrs  examined  before  him,  may  be 
satisfied  by  requiring  it  in  those  cases  only,  in  whicli  the  statute  directs  the 
witnesses  themselves  to  state  it  in  their  examination: — the  rcxidence  of  tlie 
witness  need  not  be  stated  in  the  certificate  wliero  the  proof  of  identity  of 
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liamiwrit-  Considerable  doubt  appears  to  have  been  entertained,  con- 
w^n"ess,  cerning  the  effect  of  proving  the  handwriting  of  a  subscrib- 
effiBcipf.  jf-jg  -witness.  It  has  always  been  considered  that  it  was 
equivalent  to  the  proof  of  the  execution  of  the  instrument 
by  the  parties  named  in  it  ;  but,  as  it  does  not  prove  that  the 
party  executing  the  instrument  was  the  party  to  the  suit,  it 
has  been  thought,  and  the  weight  of  authority  seems  to 
establish,  that  proof  of  identity  is  necessary.  (4)  There  is, 
perhaps,  no  answer  to  this  view  of  the  question,  except  that 
the  requiring  of  such  proof  would  be  attended  with  general 
inconvenience,  and  frequently  with  a  failure  of  justice,  whilst 
the  dispensing  with  a  link  in  the  evidence,  on  such  occasions, 
would  rarely  occasion  a  person  to  be  improperly  fixed  with  a 
[  *665J  ]  liability,  in  consequence  of  *the  identity  of  a  name.  It  may 
be  observed,  that  in  general  it  would  be  much  more  easy  to  dis- 
prove an  identity  which  did  not  exist,  than  in  a  true  case,  to 
establish  it's  existence. 

Secondly,  on  the  admissibility  of  secondary  evidence  of 
writings. 

If  a  party  intend  to  use  a  written  instrument,  he  ought  to 
produce  tbe  original,  if  he  has  it  in  his  possession ;  he  can- 
not give  secondary  evidence  of  writings,  until  all  the  sources 
of  primary  evidence  are  exhausted.  And  it  is  an  established 
fule  that  all  originals  must  be  accounted  for,  before  secondary 
evidence  can  be  given  of  anyone.  (1)  (a) 


(4)  The  previous  nuthorities  were  ex- 
ptnined  in  tlie  Court  of  Exchequer,  in 
Whitelocke  v.  Musgrove,  1  Cr.  ^  M. 
521,  where  it  was  held,  that  proving  the 
handwriting  of  a  subscribing  witness  did 
not  dispense  with  some  evidence  of  the 
identity  of  the  party.  Lord  Tenterden  al- 
ways inclined  to  a  different  opinion.  Page 
V.  Mann,  i^I.  &  M.  79,  even  wiiere  the  de- 
fendant was  a  inarksinan.  Micheil  ».  John- 
son, M.  &  M.  176.  So  also  Chief  Justice 
Best,  Kay  v  Brookman,  M.  c^-  M.  287. 
See  VVallis  v.  Delancy,  7  T.  R.  266,  n. 
As  to  Lord  Kenyon's  opinion.  Par- 
kins, v.  Hawkshaw,  2  Stark.  239.  It 
seems  that  slight  evidence  of  identity 
will  suffice.  Nelson  v.  Whittal,  I  B.  ^ 
A. 19.     Gough  V.  Cecil,  cited  Selw.  N. 


P.  516,  n.  as  that  the  defendant  was 
present  when  the  instrument  was  prepar- 
ed, or  that  the  maker  of  the  instrument 
resided  in  the  same  place.  In  White- 
locke r.  Musgrove,  supra,  it  seems  to 
have  been  considered  that  slighter  evi- 
dence than  proof  of  the  defendant's 
handwriting  would  suffice. 

(1)  Per  Parke,  J.,  in  Alivon  v.  Fur- 
nival,  1  Cr.  M.  &  R.  292,  in  which  case 
the  Court  were  not  satisfied  that  there 
existed  any  such  duplicate  original  as  had 
the  same  binding  force  and  etl'ect  on  the 
defendant  as  the  one  which  was  account- 
ed for.  Per  Parke,  J.,  in  Brown  v. 
Woodman,  6  C.  4-  P.  206;  B.  N.  P. 
254;  Rex  r.  Castleton,  6  T.  R.  236. 
Dixon  V.  Haigh,  1  Esp.  409. 


the  prantor  is  made  by  a  third  person  (as  it  may  he,)  See  Dibble  v.  Rojrers, 
13  Wend.  530.  Though  to  avoid  all  question  upon  the  subject,  officers 
should  state  the  residence  of  the  witness. 

[a)  See  the  case  of  Keene  v.  Meade,  3  Pet.  7,  where  the  plaintiff's  clerk 
stated  that  he  paid  money  to  the  defendant  on  the  plaintiff's  account ;  and 
that  the  defendant  entered  in  the  plaintiff's  cash  book  tlie  amount  received 
by  him,  it  was  held  not  necessary  to  produce  the  book.  Mr.  J.  Thompson 
says,  it  cannot  be  laid  down  as  a  universal  rule,  that  where  written  evidence 
of  a  fact  exists,  all  parol  evidence  of  the  same  fact  must  be  excluded. 
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In  case  the  opposite  party  be  in  possession  of  a  written  instru-  ^"^'"^^^ '» 
ment,  secondary  evidence  cannot,  in  general,  be  given  of  it's  '"^'"^ 
contents,  without  a  notice  to  produce  the  original.  (2)  This 
rule  has  been  made  with  good  reason,  in  order  that  the  party 
shall  endeavour  to  obtain  the  best  evidence,  which  the  nature 
of  the  case  allows.  This  rule  has  been  recently  held  to  ex- 
tend to  cases,  where  there  is  evidence  to  prove  the  destruc- 
tion of  an  instrument ;  when  it  is  once  traced  to  the  hands 
of  the  opposite  party,  no  further  evidence  can  be  given  of  it, 
without  a  notice  to  produce.  (3) 

In  general,  one  party  has  not  the  means  of  compelling  the 
other  party  to  produce  any  writings  in  his  possession,  howev- 
er necessary  they  may  be  for  the  prosecution  of  his  suit.  (4)  (a) 
If  such  evidence  is  required,  the  rule  both  in  civil  and 
in  criminal  *cases,(l)  is  to  give  the  opposite  party  or  his  attor-  r  *663  1 
ney  (2)  a  regular  notice  to  produce  the  original,  which  is  in 
liis  possession  :  not,  that  on  proof  of  the  notice  he  is  compell- 
able to  give  evidence  against  himself,  or  that,  if  he  refuses  to 
produce  the  papers  required,  such  a  circumstance  is  to  be  con- 
sidered as  conclusive  against  him,  (3)  but  the  consequence 
will  be,  that  the  other  party,  who  has  done  all  in  his  power  to 

(2)  Rex  V.  Stoke  Golding,   1  B.  &  A.     quiring  the  notice  fails. 

173.  (4)  See  tlie  case   of  Eiitick    t>.    Car- 

(3)  Doe  d.  Phillips  t).  Morris,    3    Ad.     rington,  19  Howell's  St.  Tr.  1073. 

&  E.  50.     It  would  seem,  however,  that  (I)  The  Attorney-General  v.  Le  Mer- 

ihe  proof  of  the  destruction  of  the  instru-  chant,  2  'J'.  It.   201,  n. 

ment  shewed  that  it  was   no  longer   in  (2)  1  T.  R.  203,  n.     Gates  q.    t.    v. 

the  possession  of  the  opposite  parly,  and  Winter,  ST.  II.  30G. 

if  not  in  his  possession,  the  reason  for  re-  (3)  Cooper  v.  Gibbons,  3  Camp,  363. 


(a)  Discovery.  See  M'Keon  v.  Lane,  2  Hall,  520.  In  Lawrence  v.  the 
Ocean  Ins.  Co.,  1 1  J.  R.  2(18,  note,  a  rule  was  (granted,  upon  nreat  considera- 
tion and  not  without  some  hesitation,  for  the  plaintilF  in  an  insurance  cause 
to  produce  the  correspondence  between  the  master  or  supercarjjo  of  a  vessel 
havinjir  goods  on  board  insured,  and  any  other  person  or  personal  relatinp  to 
the  ship,  cargo  and  voyage.  In  Willis  v.  Bailey,  10  id.  2(38,  it  is  said  that  the 
principle  upon  wliich  the  court  proceeds,  is,  that  the  necessity  of  the  rule  to 
enable  the  party  to  defend  himself  tnust  be  fully  shown,  and  that  the  de- 
fendant on  a  bill  of  discovery  would  be  entitled  to  the  information  sought. 
In  the  latter  case,  an  order  to  produce  certain  papers  was  vacated,  and  the 
court  say,  "  that  if  the  party  has  in  liis  possession  any  letters  or  papers,  they 
are  mere  items  of  evidence,  and  the  party  is  not  bound  to  furnish  mere  mat- 
ters of  evidence  to  his  adversary,  which  evidence,  in  itself,  does  not  con- 
stitute a  cause  of  action.  But  in  later  cases,  the  former  decision  seems  to 
be  upheld.  4  Cowen,  401  ;  !>  Wend,  458.  And  the  principle  is  adopted  by 
statute  (2R.  S.  ]!)U,  s.  21,  22);  and  the  court  is  authorized  to  compel  a  party 
to  a  suit  to  produce  and  discover  books,  papers  and  documents  in  his  pos- 
session or  power,  reJntin<r  to  the  merits  of  surh  snit  or  the  (hfence  thereof,  and 
to  prescribe  by  general  rules  the  cases  in  which  sucli  discovery  may  ho 
compelled;  the  only  limitation  imposed  being,  that  the  court  in  compelling 
discovery  shall  be  governed  by  the  principles  and  practice  of  the  court  oi' 
chancery.     See  rules  of  Supreme  Court. 

If  a  party  after  asking  for  the  documents  and  being  refused  is  compelled 
to  move  the  court,  he  will  be  allowed  the  costs  of  his  motion.  9  Wend.  458. 
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Proof  of 
<leecl  ill 
parly's 
pjiises  ion- 


Possession 
of  third 
persons. 


[  *664  ] 

Captain. 
Banker. 


Under- 
sherifT. 


Executor. 


supply  the  best  evidence,  will  be  allowed  to  go  into  evidence 
of  an  inferior  kind,  and  may  read  an  examined  copy,  or  give 
parol  evidence  of  the  contents. 

Before  this  secondary  evidence  can  be  admitted,  it  ought  to 
be  clearly  shown,  that  the  writing  required  is  in  the  possession 
of  the  other  party.  The  degree  of  evidence,  which  may  be 
necessary  to  prove  the  fact  of  possession,  will  depend  so  much 
on  the  nature  of  the  transaction,  and  on  the  particular  circum- 
stances of  each  individual  case,  that  it  is  scarcely  possible  to 
lay  down  any  general  rule  upon  the  subject.  Slight  evidence 
may  be  sufficient,  in  many  cases,  to  raise  a  presumption,  that 
the  writing  is  in  the  possession  of  a  party,  when  it  exclusively 
belongs  to  him,  and  regularly  ought  to  be  in  his  possession 
according  to  the  course  of  business.  In  the  case  of  Henry  v. 
Leigh^  (4)  the  solicitor  to  a  commission  of  bankrupt  proved, 
that  he  had  been  employed  by  the  defendant  to  solicit  his  cer- 
tificate under  the  commission,  and  that,  looking  at  the  entry 
of  charges,  he  had  no  doubt  the  certificate  was  allowed  :  it 
was  therefore  presumed,  that  the  certificate  came  into  the  de- 
fendant's possession. 

In  certain  cases,  although  the  written  instrument,  which  is 
required,  is  not  in  the  possession  of  the  party  to  the  suit,  but 
in  the  possession  of  a  third  person,  yet  if  there  is  a  privity 
between  such  third  person  and  the  party,  or  if  the  instrument 
may  be  considered  as  under  the  control  of  the  party,  a  no- 
tice to  the  party  may  be  sufficient.  Thus,  in  the  case  of 
*Baldney  v.  Ritchie,  ( 1 )  which  was  an  action  against  the  own- 
er of  a  vessel  for  goods  supplied  for  the  use  of  the  vessel, 
Lord  Ellenborough  held,  that  a  notice  to  the  defendant  to  pro- 
duce an  order,  which  he  had  given  to  the  captain,  was  suffi- 
cient to  admit  the  plaintiff  into  secondary  evidence  of  the 
contents  of  the  order,  though  the  order  itself  appeared  to  be 
in  the  possession  of  the  captain.  On  the  same  principle,  a 
check  given  by  a  party  to  a  third  person,  which  would  be  in 
the  possession  of  the  banker  of  the  party,  has  been  consider- 
ed as  in  the  possession  of  the  party  himself,  within  the  meaning 
of  the  rule  as  to  notices  for  the  production  of  papers.  (2) 
So,  in  an  action  against  a  sheriff,  notice  to  the  defendant's 
attorney  to  produce  a  warrant,  which,  after  execution,  was 
returned  to  the  defendant's  under-sheriff,  has  been  held  suffi- 
cient to  entitle  the  plaintiff  to  give  secondary  evidence  of  the 
contents.  (3)  In  an  action  against  two  executors,  where  a 
notice  had  been  served  upon  them  jointly,  and  one  had  suffer- 
ed judgment  by  default,  it  was  held,  that  the  plaintiff  might 


(4)  3  Camp.  502. 

(1)  1  Stark.  338. 

(2)  Partridge  v.  Coate?,  R,  Sf  M.  156. 
Burton  u.  Payne,  2  C.  ^  P.  520.  Sin- 
clair V.  Stephenson,  1  C.  4-  P.  582. 


(3)  Taplin  r.  Atty.  R.  &  M.  164,  3 
Bing.  164.  In  that  case,  IVLartin  v.  Hell, 
1  Stark.  415,  was  distinguished,  inas- 
much as  in  that  case,  the  paper  was  not 
traced  to  the  hands  of  the  under-sheriiT. 
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give  secondary  evidence  of  a  receipt  in  the  possession  of  that 
defendant,  who  had  suffered  the  judgment  by  default.  (4) 

But  where  a  paper   is  in  the  possession  of  a  person   acting  '"Kicpcnd- 
in  an  independent  character,  although  the  party  to  the  suit  jus-  liu,,!'""'^*' 
tifies  under  the  authority  of  that   person,  notice  to  the  party 
is  insufficient.  (5)     And  the   person  served   with  the    notice 
should  have  such  a  right  to   the  document  as  should  entitle  '^ipi'itore- 
him  not  merely  to  inspect,  but  also  to  retain  it.     Accordingly, 
secondary  evidence  of  a  document,  to  produce  which  a  notice 
had  been  given,  was  held    not    to  be   admissible,    when   the 
document  *was  kept  by  a  stakeholder  between  the  party  in  the  r  *G65  1 
cause  and  a  third  person.  (1) 

The   notice  to  produce  should  refer  to  the    documents  re-  Form  of  no- 
quired  with  sufficient  particularity.     It  has   been  held,  that  a  "'^*^' 
notice  to  produce    "  all  letters,  papers,  and  documents  touch- 
ing and  concerning  the  bill  of  exchange  mentioned  in  the  dec- 
laration," is  too   general,  and  that  the  notice  ought  to  have 
pointed  out  the  particular  letter  required.  (2)  («) 

Notices  to  produce  ought  to  be  served  on  the  attorney,  if  Service  on 
there  is  one,  (3)  and  not  upon  the  party  in  the  cause.  It  is  ^''°"'' 
sufficient  to  give  notice  to  the  attorney,  even  in  a  qui  tain  ac- 
tion. (4)  Where  the  attorney  has  been  changed,  a  notice  to 
produce,  served  on  the  first  attorney,  is  sufficient  to  entitle  the 
party  to  call  for  the  production  of  the  document  on  the 
trial.  (5) 

(4)  Beckwith  r.  Benner,  6  C.  Sf  V.  the  oilier  parly  was  allowed  to  give  sec- 
6S2.  See  the  criminal  cases  of  Le  Mer-  ondary  evidence  of  the  contents,  Sinclair 
chant    and    Colonel   Cordon,     1  Leach,     v.  Stephenson,  1  C.  ^  P.  385. 

300,  n.     In  tlio  latter  case  a  letter   was         (2)  France  t>.  Lucy,  R.   Sf   M.   341. 

traced  into  the  possession   of  the  prison-  Jones  v.   Edwards,    M'CI.    &  Y^    139, 

er's  servant.  "  letters,  and  copies  of  letters,    and    ail 

(5)  Evans  v.  Sweet,  R.  &  M.   83 books  relating  to  this  cause."     Notice  to 

Justification  of  assault,    in    assisting   the  produce    may    be    by    parol,    Smitii   v. 

party  who  had  possession    of  the  docu-  Voung,  1    Camp.    440.     If  the  title   of 

ment,  and  who  was  bail  for  the  plaintill',  the  cause  be  misdescribed  in  the    notice, 

in    arresting   the  plaintiff,    see    Rex  v.  it  will  be   bad,    Harvey   v.    Morgan,    2 

Pearce,  Peake,  76.     Pritchard  v.   Sym-  Stark.  19.     If  notice  be  in  writing,   and 

tnonds,  B.  N.  P.  254.     VVhitford  v.  Tu-  also  by    parol,    it    will    be   sallicient   to 

ting,  lU  Bing.  395,   possession  by  mem-  prove  the  parol  notice,  Smith  v.  Youngs 

ber  of  committee.  1  Camp.  440. 

(1)  Parry  V.  May,  1  Mo.  ^   R.    279.         (3)    Per   Gnrney,   B.,    Houseman   v. 

Where  a  party  had   notice   to  produce  a  Roberts,  5  C.  &  P.  394. 
particular    instrument,    but   did   not   say         (4)  Cates  v.  Winter,  3  T.  R.  306. 
that  he  had  not   got   it,  though  he    had,         (5)  DoetJ.  Martin,  1  Mo  ^  R.  242* 
in  fact,  delivered   it  to  the  Slamp-ollice, 


[a]  JVotice,form  of.  Tlic  notice  must  apprise  the  party  of  tlic  particular 
paper  wanted.  In  Waldeii  ?•.  Davison,  11  WimuI.  ()5,  a  notice  to  the  at-- 
torncy  of  record  requiriiifr  him  to  produce  a  letter  written  by  the  i)laiiitiir  to 
W.  in  relation  to  a  certain  execution  produced  on  the  former  trial  and  all 
other  papers  relating  to  the  matter  in  controversy,  was  held  to  be  suflicienty 
it  appearing  tliat  the  defendant's  attorney  had  introduced  the  same  letter 
and  e.xecution  in  a  former  trial,  and  when  the  trial  was  over,  took  Uteni  inta 
hia  possession. 
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Timeofscr-  VVitii  rcspcct  to  tlic  time  of  serving  the  notice  to  produce,  it 
Asiizes.  is  tlie  i)ractice  to  rcMjuire  a  notice  for  the  assizes  to  be  served 
before  the  coiinnissioii-day,  (6)  at  least  if  the  party  and  his 
[  *666  ]  attorney*  do  not  reside  at  the  assize  town.  In  town  causes, 
Town         service  of  notice   on  the  attorney  on  the  eveniua  previous  to 

CQLIS6S  •— '    * 

the  trial,  is  in  general  sullicient.  (1) 
Special  cir-      The  reasonableness  of  the  time  of  serving  a  notice  must  de- 
iwscssior  pond  upon  the  circumstances  of  the  particular  case.     Among 
oiaiioriie^.  these  ciiciunstanccs  one  very   material  is,  whether  the  docu- 
ment recjuircd  to  be  produced  is  from  it's  nature  to  be  presumed 
to  be  in  the  possession  of  the  client  or  of  the  attorney.     Where 
a  document  was  such  as  that  it  would  not  be  presumed  to  b© 
in  the  possession  of  the  attorney,  service  upon  the  attorney 
on  the  evening  previous  to  the  trial  was  held  not  to  be  suffi- 
cient, although  the  client   resided  in  London.  (2)    Where  a 
Client  a-     persou  goes  abroad  and  leaves  his  attorney  to  conduct  a  trial 
broad.        |j^  which  he  is  a  party,  it  is    to  be   presumed  that  he   leaves 
with  him  all  papers  necessary  to  the  conduct  of  the  trial.  (3) 
In  a  late   case  the   doctrine  in    Bryan  v.  Waifstaff,  was  as- 
sented  to  by    Lord  Tenterden  ;  but  he  held,  that  it  was  for 
the  Judge   to  determine,  whether  the   papers,  required  to  be 
produced,  were  so  necessarily  connected  with  the  cause,  as  to 
render  it   probable  that  they  would  be  delivered  to   the  attor- 
ney ;  and  observed,  that  he   was  not  sure  that  the  rule  ought 
to  be   extended  to  a  case   where   the  party  resided  in  Eng- 
land. (4)  (a) 

(6)  Tiist  V.  Johnson,    1    Mo.    <^   R.  Roberts,  5  C.  ^  P.  394,  service   on   the 

259.     The  plaintiff's  attorney  lived  for-  party  on  Saturday  evening  for    Monday, 

ty  miles  otf  from   the    assize    town;  the  Was  held    insuliicient;  and    see    Sims  v. 

Judge  ruled,  that  the  service  ought  to  be  Kitchen,  5  Esp.  46.     Atkinson   v.    Car- 

before  the  commission-day,    "  to  enable  ter,  2  Chit.  403. 

the  party  to  bring  the  papers    required."         (2)  .'\tkins  tJ.  Meredith,  4  Dowl.  P.  C. 

It  did  not  appear  where    the  party    resi-  659.     The  service  was  at  seven  o'clock 

ded.     Upon  a  trial  for  arson,    the    com-  in  the  evening  previous  to  the    trial;  the 

mission-day  was  on  the    1.5th  of  March,  notice    was    to    produce    a   tradesman's 

the  trial  came  on  upon  the  20th:  a  notice  books. 

to  produce,  served  on   the    defendant    in  (.3)  Bryan  v.  Wagstaff,  R.  Sf  M.  327. 

gaol  on  the  ISth  (his  residence  being  ten  The  letter   described  in    the    notice  was 

miles  distant),  was  held  insnthcient,  Rex  sutiicieiitly  connected  with  the  subject  of 

V.  EUicombe,  5  C.  4*  P.  522;  1   Mo.  4-  the  trial;  the  notice    was   served    ^jn  the 

R.  260,  S.    C.     George    v.    Thompson,  evening  next  hot  one  before  the  trial. 
4    Dowl.    P.    C.    656,    service  at    five         (4)  Vicez).  Eady   Anson,    M.  &    M. 

o'clock  on    the    commission-day    is    too  97.     Rex  v.  Atwood,  K.  B.  sittings    af- 

late,  at  least    under    particular    circum-  ter  Hil.  T.  1S2S.     It  should  seem,    that 

stances.     Doe  d.  Curtis  i'.  Spitty,    3    B.  the    principle    of  the  rule   extended  to  a 

4"  Ad.  182,  S.  P.  See  also  as  to  service  of  temporary  absence   abroad.     Lady    An- 

notice  at  the  assizes,  Hargest   v.  Fother-  son  was  in  Scotland;  the  service  on    the 

gill,  5  C.  &  P.  303.  attorney  was   between   seven   and   eight 

(1)  Per  Gurney,  B.,  in  Atkins  t>.  Mere  o'clock   on   Saturday    evening,   and   the 

dith,4  Dowl.  P.  C.  659.  In  Houseman  v.  cause  was  tried  the   next  Wednesday — 


[a)  JVotice  to  produce,  what  sufficient.  The  party  is  to  have  reasonable  no- 
tice, according  to  tlie  circumstances  of  each  particular  case.  Where  the 
paper  is  in  court,  or  so  near  the  place  of  the  court,  that  it  can  be  obtained 
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A  party-j  called  upon  to  produce   a  paper,  must  either  pro-  |)'j^jP"'" 
duce*   it  when   called  upon,  or   not   at  all  ;  he  cannot  avail  conse- ' 
himself  of  it,   in  a  subsequeut  stage  of  the    cause.     Thus  it  J"^'!?*"'"-^ 
has  been  held,   that  a  party^  after  refusing  to  produce  a  docu-  «■  J 

ment,  could  not  put  it  into  the  hand  of  a  witness,  at  a  later 
period  of  the  cause,  in  order  to  ask  him  at  what  time  an  in- 
terlineation was  made  in  it,  (1)  or  in  order  to  show  that  the 
instrument  is  attested  by  witnesses,  who  ought  to  be 
called.  (2) 

It  has  been  said,  the  only  consequence  of  giving  a  notice 
to  produce  is,  that  it  entitles  the  party  giving  it,  after  proof 
that  the  document  is  in  the  hands  of  the  party  to  whom  it  is 
given,  or  of  his  agent,  to  go  into  secondary  evidence  of  it's 
contents,  and  does  not  authorize  any  inference  against  the 
party  failing  to  produce  it.  (3)  It  seems,  however,  that  such 
an  inference  would,  in  most  cases,  be  a  just  one  ;  as  for  ex-* 
ample,  if  an  action  be  brought  by  a  tradesman,  and  the  right 
of  action  depends  on  the  fact,  whether  credit  has  been  given 
to  one  or  another  person,  the  circumstance  of  the  plaintift' 
Avithholding  his  books,  in  such  a  case,  v/ould  seem  to  warrant 
the  inference,  that  he  had  not,  in  those  books,  given  credit  to 
the  person  against  whom  the  action  is  brought-  Whatever 
rule  may  be  laid  down  by  the  Courts  on  this  subject,  it  should 
seem,  that  it  would  be  impossible  to  prevent  a  jury  from  being 
influenced  by  such  a  suppression  of  evidence.  (4) 

See  Aflalo  v.  Fourdriner,  M.  &  M.  334,  The  like  rule  in  the  case  of  the  non-pio- 

as    to    what  documents    afe  necessarily  duction   of  a    dog   at    the    proper   tinie^ 

connected  with  a  cause.     As    to   various  Lewis  r.  Hartley,  7  C.  ^  I'.  403. 
circumstances     afiecliiig    the     question,  (3)   Cooper  v.  (Jibbom?,    3()3.     Law- 

what  is  a  reasonable  notice,  see  Doe  v.  son  i:  Sherwood,  1  Stark.    315. 
Grey,  1  Stark.  283.  (4)  See  Per  Lord  Lyndhurst.  Ch.    B., 

(1)  Doe  d.  lliggs  0.  Cockeil,  6  C.  &  in  Bate  c.  Kinsey,  1  Cr.  AL  .J- K.  41. 
P.  525.  I'er  Lord  Mansfield,    in  Roe   v.  Harvey, 

(2)  Jackaon  v.   Allen,    3   Stark.   74.  4  Burr.  2484. 

witliout  delaying  the  trial,  and  without  inconvenience  to  the  party,  a  notice 
given  alter  the  trial  has  commenced  is  sufficient.  1'i  VV^end.  ^0!).  And 
where,  from  the  nature  of  the  instrument,  or  from  its  connection  with  tiie 
cause,  it  may  be  presumed  to  be  in  the  jMisscssion  of  the  party  or  his  coun- 
sel in  court,  he  ought  affirmatively  to  deny  the  fact,  or  tlie  notice  should  be 
lield  good.  id.  Neither  jmrty  is  bound  to  leave  the  court  and  so  fur  papers 
or  books  at  a  distance,  Uttcn  Ins.  Co.  v.  Slinilwll,  •'{  Wend.  JWO  ;  anil  thu 
sufficiency  of  the  notice  must  be,  to  a  considerable  e.\teii!,  a  Uintler  of  dis- 
cretion with  the  judge,  depending  upon  the  particular  circumstances  of  each 
case.     13  Wend.  CM). 

Where  notice  to  produce  has  been  given  in  the  court  below,  it  need  not 
be  renewed  on  the  appeal  of  the  action.     Wilson  c.  Gale,  4  id.  (I:^,*}. 

Notice  to  counsel  to  produce  papers  in  his  p()sscs>ii)n,  j7  meiiut,  is  not 
sufficient  where  such  counsel  has  jjcen  oidy  entrusted  with  the  papers  relat- 
ing to  the  action  in  court;  for  he  cannot  even  b(!  in(|uire(l  of  as  a  witut'sa 
in  regard  to  the  contents  of  such  pajx-rs.  .lackson  r.  Deuisou,  4  Wend. 
.'j.W.  Still,  where  a  paper  is  in  the  hands  of  the  attorney  of  the  opposing 
party,  notice  to  produce  siiould  be  given,  if  tho  party  would  avail  inmself  of 
it.  M'Phereon  v.  Rathbone,  7  Wend.  216. 
80 
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Books  call-       If  ojie  party  calls  for  books  or  writings  in  the  possession  of 
not  used. "   the  other  party,  but,   when  they  are  produced,  declines  using' 
them,  the  mere  calling  for  them  will  not  make  them  evidence 
for  the  adverse  party.  (5)  "  It  may,"  said  Lord  Kenyon,  "  be 
matter  of   observation    to  the  counsel  on  the  other  side,   that 
the  entries  in  the  books  were  in  favour  of  his  client,  but  can- 
not entitle  him  to  oifer  the  books  in  evidence  to  the  jury.     If, 
I  *GGS  ]  however,*   tlic  party  who    has  called  for  the  books   inspects 
Books  in-     them,  he   thereby   makes  them  evidence  for  the  other  party, 
spccicc.      jiifiiough  he  has  not  himself  used  them  in  evidence.  (1) 
Time  for  The  regular   time  of  calling    for  the  production  of  papers 

dcmanciiiifj.  ^^^^  books  is  not  Until  the  party  who  requires  them  has  en- 
tered upon  his  case  ;  till  that  period  arrives,  the  other  party 
may  refuse  to  produce  them,  and  there  can  be  no  cross-exam- 
ination as  to  their  contents,  although  the  notice  to  produce 
them  is  admitted.  (2)  "  The  evidence,"  said  Lord  Ellenbor- 
ough,  in  the  latter  of  the  cases  here  cited,  "  cannot  in  strict- 
ness be  anticipated,  although  it  may  be  rigorous  to  insist  up- 
on the  rule,  and  a  close  adherence  to  it  may  be  productive  of 
inconvenience." 
Notice.  The  principle  of  the  rule,  which  requires  that  a  party  shall 

when  (lis-     have  previous  notice  to  produce    a  written  instrument  in  his 

pcnscci  with.  ■'■ 

possession,  before   the  contents  can  be  proved  as  evidence  in 

the  cause,  will  not  apply  to  cases,  where,  from  the   nature  of 

the  proceedings,  the  defendant   has  notice,  that  the  plaintiff 

Notice  from  means    to  charge  him  with  the  possession  of  the  instrument. 

the    pro-        _  .        °    ,  ,  '■  ^  .  , 

cecdings.  It  caunot,  HI  sucli  cascs,  be  necessary  to  give  any  other  no- 
tice, than  the  action  itself  supplies,  (a)  In  an  action  of  trover, 
therefore,  for  a  bond,  the  plaintiff  has   been  allowed  to  give 

(5)  Sayer  v.  Kitchen,  1  Esp.  N.  P.  C.  consequence  of  the  opposite  party  decli- 

210.  ningto  use;them,  after  inspection,  isdilR- 

(1)  Wharam  v.  Routledge,  5  Esp.  N.  cult  to  estimate. 
P.  C.  235.     Calvert  v.  Flower,  7  C.    Sf         (2)  Graham  v.  Dyster,  2   Stark,   N. 

P.  386.     The  principle   of  this   rule   is  P.  C.  23.     Sideways  v.  Uyson,  2  Stark, 

not    obvious,    and    the    weight  due   to  N.  P.  C.  49. 
party's  statements  in  his  own  books,  in 


(a)  Where  the  form  of  the  action,  or  the  pleadings,  gives  the  party  notice 
to  produce  a  Avritten  instrument,  no  other  notice  to  produce  it  is  necessary. 
Thus,  in  the  People  v.  Holbrook,  13  J.  R.  92 :  and  in  Hammond  v.  Hopping, 
13  Wend.  505,  where  the  pleadings  alleged  that  the  defendant  had  in  his 
possession  obligations  to  a  certain  amount,  held,  tiiat  he  was  bound  if  he 
Avould  deny  or  falsify  the  obligations,  to  have  come  prepared  to  prove  them. 
And  where  the  defendant,  in  the  notice  attached  to  his  plea,  set  forth  mi- 
nutely all  the  particulars  of  the  transaction  ;  and,  among  otJier  things,  stated 
that  the  usurious  interest  was  embraced  in  the  six  dollar  note  setting  out  its 
date  and  tenor,  held,  that  notice  to  produce  was  unnecessary.  13  Wend. 
505. 

In  an  action  against  an  officer  for  the  non-payment  of  money  collected  on 
execution,  it  was  held  that  notice  to  produce  the  execution  need  not  be 
given,  as  the  declaration  gives  the  information.    3  Wend.  486. 
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parol  evidence  of  the  contents,  to  support  the  general  descrip- 
tion of  the  instrument  in  the  declaration,  without  having  given 
the  defendant  previous  notice  to  produce  tlie  original.  (3)  And 
on  a  prosecution  for  stealing  a  promissory  note,  or  other  writ- 
ing, described  in  the  indictment,  parol  evidence  of  the  con- 
tents will  be  received,  without  any  formal  notice  to  the  pris- 
oner to  produce*  the  original.  Tn  Aickle's  case,  (1)  on  an  in-  [  *G69  ] 
dictment  for  stealing  a  bill  of  exchange,  all  the  Judges  held, 
that  such  evidence  had  been  properly  admitted,  though  it  was 
proved  in  that  case,  that  the  bill  had  been  seen,  only  a  few 
days  before  the  trial,  in  a  state  of  negotiation,  in  the  hands  of 
a  third  person,  wiio  had  been  served  with  a  subpfpiui  duces 
tecum,  but  who  did  not  appear.  In  Layers  case,  (2)  on  on 
indictment  for  high  treason,  where  it  was  proved  that  the 
prisoner  had  shown  a  person  the  paper,  containing  the  treason- 
able matter  laid  in  the  indictment,  and  then  immediately  put 
it  into  his  pocket,  that  person  was  permitted  to  give  parol  ev- 
idence of  the  contents  of  the  paper.  In  the  case  of  De  la 
Motte,  (3)  on  an  indictment  for  a  traitorous  correspondence 
with  the  French  government,  where  the  question  was, 
whether  examined  copies  of  the  treasonable  papers,  which  had 
been  secretly  opened  at  the  post-office,  and  copied,  and  then 
forwarded  to  their  place  of  destination,  were  admissible  in  ev- 
idence ;  the  Court  held,  that  they  miglit  be  admitted,  after 
proof  that  the  originals  were  in  the  handwriting  of  the  pri- 
soner. 

A  description  or  copy  of  a  writing,  may  for  some  purposes,  '^■"p>'  "T'S*- 
be  in  the  nature  of  original   and   primary  evidence,   not  of  dence. 
hearsay  or  secondary  evidence  ;  in  which  case  notice  to   \)Xo- 
duce  will  be  necessary.     In  the  case  of  the  King  v.  Hunt,  (4) 
it  was   held,  that   parol  evidence  of  inscriptions  and  devices 
on  banners  *and  flags  displayed  at  a  meeting,  and  also  a  copy  [  *670  j 

(3)  How  u.  Hall,  14  East,  271.  Scott  originals  had  not  been  traced  to  the  pris- 
ts. Jones,  4  Taunt.  865.  Jolley  V.  Tay-  oner's  possession.  See  2  Howell's  St. 
lor,  1   Cafiip.    143.     ISutcher  v.  Jarrat,  Tr.   737. 

3  l5oi.  ^  I'ull.    143.     Wood   V.   Slrick-         (4)   3B.  &A.574.     Some   evidence 

land,  2  Morivale,  4iil.     Colling   r.  Tre-  was  given  that  the  banners    were    in  the 

weeli,  G  15.  &.  C.  3!)fS.      Per    iiailey,  J.,  possession  of  a  constable,    but    this  was 

see  Whitehead  r.  Scott,  1  Mo.  If  R.    2.  Iield    not    to    atlect    the   question.     The 

(1)  Leach,  O.  Ca.  330.  Butler's  principle  on  which  the  copy  of  resolu- 
case,  13  Howell's  St.  Tr.  12.')4,  which  tions  was  received,  appears  more  salis- 
was  a  prosecution  for  the  forgery  of  a  factory  than  that  on  which  the  reception 
bond.  So  in  Spragge's  case,  cited  14  of  the  inscriptions  on  the  bmners  was 
East,  276,  for  forgery,  where  the  priiion-  founded.  Indrolon  c.  Dyson,  1  li.  ic 
er  swallowed  the  note.  15.  221,  it  seems  to  have  been  corisidcr- 

(2)  6  St.  Tr.  2G3.  Hi  Howell's  St.  ed  that  a  will  upon  which  the  dereiul- 
Tr.  170,  S.  C.  Francia's  case,  15  ants  bad  obtained  probate,  was  primary 
Howell's  St.  Tr.  941.  l{ex  r.  .Moors,  evidence  as  against  the  executors,  to 
6  East,  421,  n.  prove  an  acknowledgiiiLril  in  the  will. — 

(3)  Cor.  Duller,  J.,  and  Henth,  J.,  It  may  have  been  thought  primary  cvi- 
O.  B.  17S1,  1  East's  1*.  C.  124,  from  dence,  on  the  ground  of  the  act  of  Court 
MS.  of  Gould,  J.  These  copien  were  being  indorsed  on  it;  it  was  clearly  gooti 
rejected  on  another  ground,   because  the  secondary  evidence. 
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of  resolutions  delivered  by  one  of  the  defendants  to  a  wit- 
ness, as  resolutions  intended  to  be  proposed,  and  which  copy- 
corresponded  with  the  resolutions  that  the  witness  afterwards 
heard  read  from  a  paper,  were  admissible  without  a  notice  to 
produce.  Tt  should  seem  that  the  notice  to  produce  the 
banners  was  dispensed  with,  on  the  ground,  that  their  effect 
depended  on  public  exhibition,  and  that  the  evidence  was  of  the 
game  description,  as  if  a  witness  had  said,  that  he  saw  ban- 
ners displayed  ;  and  with  regard  to  the  copy  of  the  resolu- 
tions, this  had  been  delivered  by  one  of  the  defendants,  and, 
therefore,  as  evidence  by  way  of  admission  against  him,  the 
paper  was  as  good  evidence,  if  not  better,  than  any  other 
could  have  been.  Upon  an  indictment  for  administering  un- 
lawful oaths,  where  a  witness  swore  to  some  words,  by  way 
of  oath,  spoken  by  the  prisoner,  who  held  a  paper  in  his  hand 
fit  the  same  time  that  he  uttered  them,  it  was  held,  that  no 
notice  to  produce  the  paper  was  necessary.  ( 1 )  In  such  a  case, 
what  a  prisoner  had  said  would  clearly  be  evidence  against 
him,  whether  it  corresponded  with  the  written  paper  or  not. 
Fraudulent  ]Nfor  docs  the  principle  of  the  rule  apply  to  the  case  Avhere 
a  party  to  the  suit  has  fraudulently  got  possession  of  a  writ- 
ten instrument  belonging  to  a  third  person  ;  as,  where  a  witness 
was  called,  on  the  part  of  the  defendant,  to  produce  a  letter 
written  to  him  by  the  plaintiff,  and  it  appeared,  that,  after  the 
commencement  of  the  action,  he  had  given  it  to  the  plaintiff; 
tn  this  case,  though  a  notice  to  produce  had  not  been  given, 
parol  evidence  of  the  contents  was  admitted,  because  the  pa- 
per belonged  to  the  witness,  and  had  been  secreted  in  fraud 
of  the  subpaina.  (2)  (a) 
Duplicate.  Notice  to  producc  is  not  required,  where  the  paper  offered 
counterpart,  in  evidence  is  a  duplicate  original.  (3)  or  a  counterpart,  (4) 
[  *671  ]  or  *vvhere  the  instrument  to  be  proved  is  a  notice,  as  a  notice 
Notice.        \o  quit,  a  notice  of  the  dishonor  of  a  bill  of  exchange,  or  a  no- 

(1)  Rexr.  Moors,  6  East,  419,  n.  Chace,  2  Camp.  110,   per  Lord    Ellen- 

(2)  Leeds  v.  Cook,  4  Esp.  256.    Doe     borough. 

d.  Parson  «.  Riea,  7  Bing.  724.     %  Bail.         (4)  Burleigh  v.  Stibb.s,  5  T.  R,    465. 

113.  Roe  d.  West  u.  Davis,  7   East,  363.— 

(3)  Per  Bailey,  J.,  in  Colling  v,  Tre-  Mayor  of  Carlisle   v.   Blaniire,  8   East, 
week,    6  B,    ^  C.    398.     Philipson    v,  487. 


(a)  On  the  trial  of  indictment  for  forging  an  instrument,  or  for  knowing- 
ly passing  it  as  genuine,  no  rule  of  law  requires,  as  indispensable,  the  pro- 
duction of  the  instrument.  If  the  instrument  cannot  be  produced,  the  pros- 
ecutor beii)g  in  no  fault,  and  more  especially  if  it  be  secreted  to  protect  the 
offender,  the  next  best  evidence  will  be  admitted.  In  Commonwealth  v. 
Snell,  3  Mass,  62,  which  was  indictment  for  forgery  of  a  note,  the  note  was 
not  produced ;  and  it  appearing  that  the  note  was  secreted,  if  not  by  the 
agency  of  the  defendant,  certainly  for  his  protection,  evidence  was  admitted 
to  prove  the  note  to  be  a  forgery  without  proof  of  previous  notice, 
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tice  of  action.  (1)    And  where  an  attorney's  bill  dnly  signed  Aj'oraey's 
has  been  delivered  to  the  defendant,  a  copy,  thongh  not  sign- 
ed, is  admissible   in  evidence,  without   proof  of  notice  to  pro- 
duce the  original,  on  the  ground    that    the    bill  delivered  is 
considered  as  a  notice,  (2)  A  duplicate  which  has  been  taken  R'achinc 
from  an  original  letter,  at   a  single  impression,  by  means  of  a  '^"''^' 
copying  machine,  is  still  only  a  copy  ;  and,  therefore,  cannot  be 
read,  without  a  previous   notice  to  the  other  party  to  produce 
the  original,  (3)  or  without  proof  that  the  copy  so  taken  was 
afterwards  on  comparison  found  to  be  correct. 

Another  exception  may  be  mentioned,  in  the  case  of  an  ac-  f-  ■*^*'"" 
tion  by  a  seaman  to  recover  wages,  ni  which  tlie  captani  is 
compellable  to  produce  the  ship's  articles  at  the  trial,  though 
he  has  not  received  a  notice  for  that  purpose,  if  he  would 
found  any  objection  upon  them,  or  resort  to  them  in  making 
his  defence.  The  statute  has  introduced  an  exception  to  the 
general  rule  upon  this  subject.  (4) 

Tt  seems  now  to  be  the  better   opinion,  that  neither  party  ^^^^,  '" 

.  .  .     „  .  court,   III 

will  *be  allowed,    either  in  an    examination   in  chief  or   in  a  possession 
cross-examination,    to    inquire    into    the    contents  of  a  deed,  "1,/,'^*°'''" 
merely  because  the  opposite  party  has  the  original  deed  in  his  i  *672  ] 
possession,  in  Court,  at  the  time  of  the  trial  ;  and  that  the  op- 
posite party  may  object  to  such  parol  evidence  of  the  contents, 
on  account  of  his  not    having  received  a  previous   notice  to 
produce  the  original.     In  the  case  of  Doe  on  the  demise   of 
Haldmie  and  Urry  v.  Harvey,  (1)  the  Judges  of  the  Court  of 
King's   Bench  appear  to  have  diflered  in   opinion    npon  this 
point.     In  that  case,  title  was  deduced  to   Haldane  under  a 
will ;  but  one  of  the  plaintiff's  witnesses  said,  on  cross-exam- 
ination, that  Haldane  had  conveyed  all  interest  in  the  prem- 
ises to  Urry,  before  the  time  of  the  demise  in  the  declaration, 

(1)  Notice  to  quit,  2  B.  &  P.  41.  mennement  at  least,  related  to  cases 
Notice  of  dishonor,  Kene  v.  Beaumont,  where  more  than  one  instrument  of  the 
3  Br.  &  B.  288,  decided  after  collecting  same  purport  was  signed  by  all  the  con- 
the  opinion  of  the  Judges.  Ackland  r.  tracting  parties.  It  was  said,  in  Colling 
Pearce,  2  Camp.  601.  Roberts  «.  Brad-  v.  Treweek,  that  the  case  of  an  uttor- 
shaw,  1  Stark.  28,  Langdon  v.  Hulls,  ney's  bill  might  be  considered  as  falling 
6  Esp.  157.  Notice  of  action  to  within  that  class  of  causes,  where  notice 
magistrate,  and  demand  of  copy  of  war-  to  produce  has  been  held  necessary,  on 
rant  from  constable,  2  B.  If  V.  39.  This  the  ground  that,  from  the  nature  of  the 
rule  is  founded  apparently  upon  the  con-  suit,  the  opposite  party  must  know  that 
venience  of  general  practice.  he  is  charged  with  the  possession  of  the 

(2)  Colling  t>.    Treweek,    6   B.  &  C.  instrument. 

394,    where    the    general    subject    was         (3)  Nodin  t'.   Murray,  3  Camp.    228. 

much  considered.     It  was    said,    that    if  See  Holland  r.    Reeves,    7  C.  i,-  P.  33. 

the  copy  had  been  signed,  it  would  have  Rex  v.  \Vatson,  2  Stark.    129,    n.    (a), 

been  a  duplicate  oirginal.     As  to  which,  referring  to  Rex  r.  De  Heringer. 
Dallas,  Ch.  J.,   in   Kene   v.    Beaumont,  (4)   Bowman  ».  .Manzeiiiian,  2  Camp. 

3  Br.  &  B.  288,  said  that  ho    could    not  315.     St.  2  G.  2,  C.  36,  s.  8,  as  to  for- 

eee  any  great  difference  between  a  dupli-  eign    voyages;  st.    31   G"  3,  c.  39,  s.  6, 

cate   original    and  a    copy    nindo    at  the  as  to  the  coasting  trade, 
lime.     It  should  seem,  that  the  doctrine         (1)  4  Burr.  2484.    See  Doe  d.  Wart- 

as  to    duplicate   originals,  at    ifs   com-  iiey  v.  Grey,    1  Stark.  N.  P.    C.    283. 
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and  that  the  deed  was  in  Court.  Upon  this  it  was  insisted, 
that,  as  the  plaintiir's  witness  proved  liie  title  out  of  Haldane, 
and  as  the  deed  of  couvcyance  was  in  the  Court,  the  deed 
ought  to  be  produced  in  evidence  to  shew  a  title  in  Urry,  the 
other  lessor  of  the  plaintiff.  The  counsel  for  the  ])laintill",  on 
the  contrary,  refused  to  produce  the  deed,  insisting,  that  the 
plaintitf  ought  to  recover  under  the  one  or  tlie  other  of  the 
lessors  ;  for,  if  the  one  had  parted  with  the  title,  the  other 
had  acquired  it.  But  Mr.  J.  Aston,  who  tried  the  cause,  be- 
ing of  opinion,  that  the  plaintiff  ought  to  give  further  evidence 
to  ascertain  the  title,  under  which  he  was  to  recover  the  term, 
nonsuited  the  plaintitf:  and  on  a  motion  afterwards  for  set- 
ting aside  this  nonsuit,  Lord  Mansfield,  after  observing  that 
in  the  action  of  ejectment  the  plaintiff  could  not  recover  ex- 
cept upon  the  strength  of  his  own  title,  said,  '' It  was  plain  the 
plaintitf  had  no  title  under  Haldane,  who  had  conveyed  away 
ail  the  interest  in  the  premises  to  the  other  lessor,  and  that  as 
to  his  claim  of  a  title  under  Urry,  the  plaintiff  had  not  proved 
any  title  ;  the  jury  could  not  have  found  for  the  plaintiff  un- 
der the  deed  of  conveyance  to  Urry,  unless  it  were  produced, 
and  probably  there  was  something  in  the  deed,  which  would 
have  shewn,  that  Urry  had  no  title."  Lord  Mansfield  laid 
the  principal  stress  on  the  fact  of  the  plaintifi^s  refusing  to 
produce  the  conveyance  from  Haldane,  which  was  admitted 
[  *673  ]  to  be  in  Court.  "The  *want  of  notice,"  he  said,  "was  no 
objection  in  this  case,  because  they  had  the  deed  in  Court ; 
and  the  refusal  to  produce  it  warranted  the  strongest  pre- 
sumption, that  neither  of  the  lessors  had  any  title."  Mr.  Jus- 
tice Aston  and  Mr.  Justice  Willes  agreed  in  opinion  with 
Lord  Mansfield.  But  Mr.  Justice  Yates  differed  from  the 
rest  of  the  Court.  "He  founded  himself,"  he  said,  "upon 
the  rules  of  evidence.  The  fact  of  the  conveyance  coming 
out  on  cross-examination  could  make  no  difference.  The 
plaintifPs  counsel  were  not  obliged  to  produce  the  deed,  for 
no  man  can  be  obliged  to  produce  evidence  against  himself: 
the  only  consequence  of  a  notice  to  produce  would  have  been 
the  admission  of  inferior  evidence."  Upon  this  case  it  may 
be  observed,  that  the  fact  of  Haldane's  having  conveyed 
away  all  his  interest  to  Urry  seems  to  have  been  assumed,  as 
satisfactorily  proved  ;  but  from  the  opinion  of  Mr.  Justice 
Yates,  which  seems  to  be  the  better  opinion,  it  may  be  collec- 
ted, that  there  was  no  legal  proof  of  any  conveyance  of  title 
out  of  Haldane,  and  that  the  answer  of  the  witness,  upon 
which  the  defendant's  argument  rested,  was  as  inadmissible 
in  evidence  on  the  cross-examination,  as  it  would  have  been 
on  an  examination  in  chief.  The  true  objection  to  such  evi- 
dence is,  that  the  witness  was  speaking  to  the  contents  of  a 
deed,  when  there  had  been    no  notice  given  to  produce    the 
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original ;  and  it  does  not  appear  to  be  a  suflicient  answer  to 
say  that  the  deed  is  in  Court  ;  for,  if  the  party  had  received 
a  regular  notice  to  produce  it,  he  might  have  come  prepared 
with  evidence  to  repel  any  inference  which  the  production  of 
the  deed  might  have  raised  against  him.  It  was  expressly 
decided  in  Doe  d.  Whartney  v.  Grey,  (1)  that  although  a 
party  has  a  written  instrument  in  Court,  parol  evidence  of  it 
cannot  be  given,  if  there  has  been  no  notice  to  produce. 

Where    writings  are   not  in  the    possession  of  the  opposite  ^^''J.'"?" 
*party,  secondary  evidence  is  admissible,  wherever  it  is  out  of  romin^. 
the  power  of  the  party,  requiring  their  use,  to  produce  them.  [  *674  ] 
This  inability  to  produce  writings,  may   arise  from  various 
causes.     Secondary  evidence  of  writings  is  admissible,  where 
the  party  cannot  produce  the  original,  which  is  in  a  foreign 
country,  and  not  legally  removable  from  it's  place  of  depos- 
it. (1)     So    where    the   non-production  of   an   instrument  is 
privileged  on  grounds  of  policy,   secondary  evidence  of  it's  rriviieged. 
contents  may  be  given  ;  as,  where  a  document  is  in  the  hands 
of  an  attorney,  who  is  not  allowed  to  produce  it,  from  regard  to 
the  privilege  of  his  client.  (2) 

Secondary    evidence  is  admissible   of  writings  which  are  ^y'''""5  ^^• 

It  1  1  •  stroked. 

proved  to  have  been  destroyed,  or  which  cannot  be  found,  af-  Lost, 
ter  due  inquiry.  With  regard  to  what  shall  be  deemed  to  be 
due  inquiry  after  a  document,  in  order  to  let  in  secondary  evi- 
dence, cases  must  very  much  depend  on  their  particular  cir- 
cumstances, especially  upon  the  importance  of  the  instrument, 
or  some  usage  or  practice  which  may  exist,  respecting  the  cus- 
tody of  such  documents.  (3)  (a) 

(I)   1  Starlc.  283,  see  the  point  ruled  was  held,  in  this  case,  that  if   the  Judge 

by  Lord  Kenyon  there  referred  to.     The  had  done  wrong  in  considering  the  coni- 

Court  of  Kxchequer  appear   to  have    in-  inunication    privileged,    the    defendants 

clined  to  the  same    opinion,    in    Ijatc    r.  could  not   object,    not    bein^    privileged 

Kinsey,  1  Cr.  M.  &  R.  41,  though  they  parties.     It  may,  perhaps,    be    thought, 

do   not   appear   to  have    considered   the  that    the    receipt    of  parol  evidence   ia 

rule  as  settled,  see  Cooke  v.   Ilearne,    I  such  a  case   was  a   ground   of  objection 

Mo.  &  R.  201.     Doe  v.  Morris,  4  A'ev.  by  the  parties,    though   they   could    not 

Sf  M.  598.  have  objected  to  the    Judge    improperly 

(1)  Alivon  u.  Furnival,    1  Cr.   M.  &  compelling  the  production  of  tlie  original 
R.  277,  where  a  letter   was  filed   in  the  instrument. 

English  Court  of  Chancery,  pursuant  to         (3)  Rex  v.  Stourbridge,  8  B.  S,-  C.  98. 

an  order  of  that  Court,  it  was  ruled  that  Tiiero  was  no  evidence  to  shew  that   the 

secondary  evidence  was    not  admissible,  overseer  to  whom  the  indenturi*  was  sent 

it  being  in  the  power  of  either  party  to  was  dead,    see    M'tiahey   v.    Alston,    2 

produce  it,  on   application  to   the  Court,  Mee.  &;W.  214,    as    to    search    in    the 

Williams  v.  Mannings,  R.  Sr  M.  18.  proper  place  of  deposit  for  parish   docu- 

(2)  Mills  V.   Oddy,   6   C.  &  P.   732.  mcnts. 
Manton  v.  Downes,  I  A.  &  E.    31.     It 


(a)  Loss  of  paper.  The  fact  of  loss  rrmy  bo  proved  by  presumptive  evi- 
dence. That  a  paper  cannot  be  found,  ail  due  dilifjcnce  having'  been  used 
in  searching  for  it,  is  suflicient  to  raise  the  presumption  of  loss,  and  to  let  in 
secondary  evidence  of  the  contents ;  if  the  rule  were  stricter  than  this. 
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Course  of  Whcrc  it  is  the  duty  of  a  party  in  possession  of  an  instru- 
ment to  deposit  it  in  a  particular  place,  if  it  be  not  found 
there,  the  ])rcBumption  is  that  it  is  destroyed  ;  and,  therefore, 
where  an  indenture  of  apprenticeship  was  traced  into  the  pos- 

[  *C75  ]  session  *of  the  overseers  of  a  parish,  it  was  held  sufficient  to 
make  search  for  it  in  the  parish  chest,  as  it  was  the  duty  of 
the  overseers  to  deposit  it  there.  (1) 

(1)  "  The  degree  of  diligence   to    be     used  in  searching  for  a  deed«    must  de- 


great  mischief  would  ensue,  for  it  is  but  seldom  that  an  actual  destruction 
of  a  paper  can  be  made  to  appear.  By  Parker,  C.  J.,  in  Taunton  Bank  v. 
Richardson,  5  Pick.  441. 

The  affidavit  of  the  plaintiff  is  admissible  to  show  that  the  note  or  paper 
is  not  in  his  possession,  nor  any  where  within  his  control ;  and  this  is  suffi- 
cient to  let  him  in  to  the  proof  of  the  contents.  Donelson  v.  Taylor,  8  Pick- 
390;  7  id.  62  ;  3  id.  284 ;  5  N.  H.  R.  355,  IG  J.  R.  195 ;  20  id.  144.  Thia 
proof  being  to  the  court  exclusively,  need  not  be  as  strict  and  technical  as 
is  required  by  the  general  rules  of  evidence ;  11  Wend.  599  ;  8  Pick.  390  ; 
15  Pick.  368.  The  plaintiff  also  is  competent  to  testify  that  he  made  search 
for  the  instrument ;  6  Wend.  173. 

The  competency  of  the  party  to  testify  as  to  the  loss  of  an  instrument  is 
however  denied  in  several  cases  ;  2  Bayl.  R.  427 ;  1  Aik.  96 ;  id.  306.  And 
the  practice  in  Connecticut  is  for  the  plaintiff  to  aver  that  the  defendant 
made  the  note  ;  that  it  ia  lost  or  destroyed  ;  that  it  is  unpaid  ;  and  each  of 
these  facts  is  to  be  tried  by  a  jury.  Coleman  v.  Wolcott,  4  Day,  388;  Swift 
V.  Stevens,  8  Conn.  4.'il.  The  loss  or  destruction  of  an  instrument  is  not  a 
preliminary  question  for  the  court ;  and  the  plaintiff  is  considered  incompe- 
tent to  prove  the  fact.     id. 

Negligence  or  laches  will  not  deprive  the  party  of  the  benefit  of  second- 
ary evidence  to  prove  the  contents  of  a  lost  paper,  unless  in  a  case  where 
the  negligence  is  so  great  as  to  create  suspicion  of  design.  Livingston  v. 
Rogers,  2  J.  Cas.  488. 

In  the  following  cases,  there  was  evidence  of  the  actual  destruction  of 
the  paper,  but  the  act  was  shown  to  have  taken  place  under  circumstances 
which  repelled  all  inference  of  fraudulent  design  ;  2  J.  Cas.  488 ;  2  Caines, 
363;  10  J.  R.  374,  3fi:3 ;  11  id.  446;  8  id.  449;  3  Cowen,303;  8  id,  77;  3 
Wend.  344. 

If  a  party  deliberately  destroys  the  higher  evidence,  without  explanation 
showing  affirmatively  that  the  act  was  done  with  pure  motives,  and  repelling 
every  suspicion  of  a  fraudulent  design,  he  cannot  introduce  secondary  evi- 
dence. Blade  v.  Noland,  12  Wend.  173.  And  where  it  appears  that  the 
paper  was  destroyed  by  design,  the  party  himself  cannot  be  a  witness  to 
prove  the  circumstances  of  the  loss.  id.     But  see  3  Pick.  G7. 

Lost  bills  should  be  shown  to  be  in  a  situation  not  to  be  again  brought 
against  the  defendants ;  2  Wash.  C.  R.  96.  If  the  note  was  not  negotiable, 
or  if  negotiable,  had  not  in  fact  been  negotiated,  the  plaintiff  would  be  en- 
titled to  recover;  10  J.  R.  104.  But  where  a  note  is  payable  to  bearer, 
plaintiff  cannot  recover  on  proof  of  the  loss  of  the  note,  although  the  note 
was  due  at  the  time  it  was  lost ;  3  Cowen,  303.  In  such  cases,  it  is  better 
to  leave  the  party  to  his  remedy  in  equity,  where  a  suitable  indemnity  will 
be  provided  against  any  subsequent  recovery  ;  id.;  and  see  6  Mumf.  R.  169. 

It  has  been  held,  that  the  indorsee  of  a  lost  bill  cannot  recover  the  amount 
from  the  acceptor,  although  the  loss  was  after  the  bill  became  due,  and  the 
endorsee  offer  an  indemnity ;  Hansard  v.  Robinson,  7  B.  &  C.  90.  If  he 
show  it  actually  destroyed  he  may  recover ;  Hinsdale  v.  Bank  of  Orange,  6 
Wend.  378.  And  in  Swifl  i>.  Stevens,  8  Conn.  431,  it  was  held,  that  the 
holder  was  only  required  to  show  that  defendant  cannot  afterwardis  be  called 
on  to  pay. 
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The  presurnption  is,  that  a  useless  instrument  will  be  de-  Useless  pa- 
stroyed.  (2)  Proof,  by  a  Avitness,  that  the  paper  in  cpiestion  '"^"' 
was  thrown  aside  as  useless,  and  that  he  believes  it  to  be  lost 
or  destroyed,  will  be  sufficient  to  let  in  secondary  evidence. 
This  was  determined  by  the  Court  of  King's  Bench,  in  the 
case  of  Mr.  Justice  Johnson.  (3)  A  similar  point  arose,  in 
the  case  oi  Kensington  v.  Iiiglis,  (4)  in  the  course  of  which 
it  became  necessary  to  prove  the  loss  of  a  licence  :  the  wit- 
ness said,  it  was  his  practice  to  destroy  or  put  aside  such  li- 
cences amongst  the  waste  papers  of  his  office,  as  not  being  of 
any  further  use,  and  that  he  supposed  he  had  disposed  of  the 
licence  in  question  in  the  same  manner  as  other  licences  for 
ships,  whose  voyages  had  been  performed  ;  bui  was  not  sure 
that  it  was  destroyed.  The  witness  added,  he  had  been  af- 
terwards applied  to  for  this  licence,  and  searched  for  it,  but  he 
did  not  recollect  whether  he  had  iound  it  or  not  :  though  he 
did  not  think  tliat  he  had  found  it.  Lord  EUenborongh,  ad- 
verting to  the  evidence,  in  delivering  the  judgment  of  tlic 
Court,  said,  "  We  are  of  opinion,  that  this  evidence  satisfies 
what  the  law  requires  in  respect  of  search,  and  establishes 
with  reasonable  certainty  the  fact  of  the  licence  being  lost.  It 
was  not  to  be  expected,  that  the  witness  should  be  al)le  to 
speak  with  more  coniident  certainty  to  a  fact,  to  which  his 
attention  would  not  be  particularly  drawn  at  the  time  on  ac- 
count of  any  importance  being  supposed  to  belong  to  it."  So 
in  the  case  of  Brcroster  v.  Seu-cll,  (5)  (which  ^was  an  action 
against  the  defendant  for  pubhshing  a  libel,  charging  the 
plaintilF  with  having  defrauded  an  insurance  comjiaiiy  in  set- 
thng  a  loss  upon  a  policy  against  fire,)  wiiere  it  became  nec- 
essary, in  proof  of  an  averment  in  the  pleadings,  to  account 
for  the  non-production  of  the  policy,  with  a  view  to  give  scc- 
oiulary  *evidence  of  its  contents,  it  ajipcared,  that  the  policy,  7  *G7G  1 
which  had  been  elfected  about  seven  years  l)efore,  iiad  be- 
come useless,  in  consequence  of  a  second  policy  having  been 
effected  :  the  policy  had  probably  l)een  returned  to  the  plain- 
tilf  after  settling  the  loss.  The  clerk  of  the  plaintiff's  attor- 
ney, a  few  days  before  tiie  trial  of  the  action,  searched  for  it 
in  the  jilainliirs  house,  not  only  in  every  ])lace  pointed  out 
l)y  the  })l!Uiitill',  but  also  in  every  jilace  wliicli  the  clerk 
thought  likely  to  contain  a  paper  of  this  description  ;  the 
ipiestion  was,  whether  this  was  a  sufficient  search  ;  the  Court 
of  King's  l?ench  held,  that  it  was  sufficient.  And  in  the  case 
of  Freonian  v.  Ar/:cll,  when  it  became  necessary  to  jn'ove  tiie 
contents  of  an    information,  which  had   hoQH  taken    before  a 

peril!  upon    tlu!  iiiiporl,iiire  oC  the:   deed,  leisli,  ••  !'■  &  I>.  1"''^ 
and  the  pnrtieular  circumslmices  of  eacli  (.">)   Kex  t'.  Joltnsoi),  (>  Ilasl,  G(». 

cnse."    TerlJest,  Ch.  .1.,  iti  (jullyr.  Bp.  (  t)  S  Miisl,  278,  288. 

of  Fxetcr,  4  Ring.  298.  (5)   3  IJarn.  f,-  Aid.  2f)6. 

(2)  Per  liayley,  J.,  in   Rex   r.    Fair- 
Si 
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magistrate,  the  magistrate,  proved,  that  he  had  delivered  the 
information  to  the  clerk  of  the  peace  or  to  his  deputy  ;  the 
clerk  of  the  peace  proved  also,  that  no  such  information  was  to 
be  found  in  the  oiilce  ;  that  a  hill  had  been  presented  on  the 
charge  in  this  information,  which  was  rejected  by  the  grand 
jury,  and  that  it  was  usual  in  such  cases  to  destroy  the  inforr 
mations  ;  the  Court  held  that  this  was  a  sufficient  search, 
without  calling  the  deputy  clerk  ;  for  if  the  information  was 
delivered  to  the  deputy,  it  was  delivered  to  him  as  agent  for 
the  clerk  of  the  peace,  and  not  for  his  own  purposes  ;  it  should 
not  therefore  be  presumed  to  be  among  his  private  papers,  but 
rather  to  be  among  those  in  the  custody  of  the  clerk  of  the 
jjeace.  (1) 
Power  of  On  the  impeachment  of  Lord  Melville,  the  Committee  of 
attorney.  Managers,  in  order  to  prove  the  contents  of  a  letter  of  attorney, 
(under  which,  it  was  said,  Mr.  Douglas  had  been  authorized 
by  Lord  Melville  to  apply  to  the  treasury  for  monies,  from 
time  to  time,  as  his  paymaster,)  offered  in  evidence  an  entry 
in  a  book,  kept  in  the  Exchequer,  which  book  contained  en- 
tries of  all  the  letters  of  attorney  for  the  receipt  of  money  at 
the  Exchequer.  It  was  satisfactorily  proved,  that  no  such 
letter  had  been  found,  on  a  diligent  search,  among  Mr.  Doug- 
las's papers  shortly  after  his  death ;  it  was  proved  also,  that 
an  official  order  had  been  made  out  for  Mr.  Douglas  to  receive 
[  *677  ]  money,*  under  a  letter  of  attorney  ;  and  the  fact  of  Mr.  Doug- 
las's appointment  as  paymaster  clearly  appeared  from  a  letter 
in  Lord  Melville's  handwriting,  dated  only  two  days  after 
the  date  of  the  proposed  entry.  The  clerk  of  the  office  also 
proved,  that  he  had  made  the  entry  from  the  original  letter  of 
attorney  ;  which  entry  purported  to  contain  the  names  of  per- 
sons, as  attesting  witnesses  to  the  letter.  After  argument, 
the  entry  was  rejected.  "There  is  no  legal  proof,"  said  the 
Lord  Chancellor,  "  of  Lord  Melville's  handwriting  ;  it  does  not 
appear,  whether  the  attesting  witnesses  are  living  or  dead ; 
nor  does  it  appear,  that  Mr.  Douglas  ever  received  any  money 
under  that  appointment."  For  these  reasons,  it  was  deter- 
mined, that  the  managers  had  not  entitled  themselves  to  read 
the  paper.  Upon  this,  the  managers  proceeded  further,  (1) 
and  tendered  in  evidence  a  certificate  signed  by  Mr.  Douglas 
as  paymaster,  and  given  by  him  to  the  Navy-office,  acknowl- 
edging the  receipt  of  money  by  him  at  the  Exchequer ;  the 
managers  then  produced  entries  in  the  Bank  books,  signed  by 
Lord  Melville  and  Mr.  Douglas  in  the  common  form  of  open- 
ing an  account ;  and  afterwards  called  a  witness,  whose  name 
and  description  corresponded  with  the  name  and  description 
of  one  of  the  attesting  witnesses  in  the  proposed  entry  ;  and 

(1)  Freeman  v.   Arkell,  2  B.  &  C.        (1)  29  Howell's  St.  Tr.  p.  723,  739. 
494,  497. 
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this  witness  stated,  that  he  had  some  recollection,  though 
very  shght,  (for  the  entry  bore  date  about  twenty-four  years 
before  this  time,)  of  providing  a  stamp  for  the  power  of  attor- 
ney from  Lord  Melville  to  Mr.  Douglas,  and  of  attesting  it  at 
the  Navy-pay-office.  Upon  this  evidence,  the  Lord  Chancel- 
lor declared  his  opinion,  that  the  entry  was  admissible,  and  the 
Lords  allowed  it  to  be  read.  (2) 

On  the  hearing  of  an  appeal  against  an  order  of  removal,  (3) 
the  principal  question  was,  whether  one  person  only,  or  more 
than  one,  had  been  appointed  overseer  in  a  particular  year  ; 
the  respondents,  who,  in  order  to  vacate  an  indenture  of  ap- 
prenticeship, had  to  prove,  that  only  one  overseer  had  been 
appointed  in  that  year,  had  given  notice  to  the  appellants  to 
produce  all  books  and  writings  in  their  custody  and  power, 
relating*  to  the  appointment   of  overseers  ;  the  appellants,  be-  [  *678  ] 

ing  called  upon  to    produce   under  this  notice,   produced  one  Api)oiiit- 
•  1111-1  1  1  •         •  11      """"  °* 

parish  book,  which  was  the  only  one    in  existence,  and  the  overseer. 

parish  officer,  who  produced  it,  proved  that  no  appointments 
were  kept  by  the  parish ;  the  respondents  then  proceeded  to 
inquire  of  a  witness,  as  to  there  having  been,  in  the  particular 
year,  one  or  more  overseers  ;  but,  on  an  objection  being  taken, 
the  Court  of  Cluarter  Sessions  held,  and  the  Court  of  King's 
Bench  afterwards  confirmed  their  opinion,  that  as  the  appoint- 
ments had  been  in  writing,  parol  evidence  could  not  be  ad- 
mitted. "  The  question,"  said  Lord  EUcnborough,  "  is, 
whether  the  Justices  below  have  done  wrong  in  rejecting  the 
parol  evidence.  This  is  clear  that  the  parol  evidence  could 
not  be  admitted,  until  the  case  was  ripe  for  the  admission  of 
secondary  evidence  ;  now  it  could  not  be  considered  as  ripe 
for  that  purpose,  until  the  respondent  parish  had  exhausted  all 
the  proper  means  of  procuring  the  primary  evidence.  Have 
they  done  this  ?  First,  as  to  the  appointment  itself,  they  gave 
a  notice  to  the  parish  ;  and,  supposing  the  parish  had  the  actual 
custody,  that  notice  would  have  been  suHicient,  but  this  docs 
not  appear.  Have  they  then  the  legal  custody  ?  Certainly 
not ;  for  the  legal  custody  is  in  the  officer,  who  is  the  person 
most  interested  in  the  instrument,  and  who  requires  it's  pro- 
duction as  a  sanction  for  those  acts,  which  he  may  be  called 
upon  to  do  under  it's  authority.  Now,  here  there  has  not 
been  any  notice  to  the  overseer  himself,  f  tiiink,  tlicrclbre," 
added  liOrd  I'^ilcnborough,  "that,  as  ia  this  case  there  has 
been  an  omission  of  the  means  of  exhausting  the  primary 
evidence,  recourse  could  not  be  had  to  that  of  a  secondary 
nature." 

Some  questions  have  arisen  as  to  the  adniissibilit\',  and  as 
to  the  sufficiency  of  answers  to  inquiries  made   in  the  course 

(2)  Ibid.  p.  739.  Aid.  173. 

(3)  Rex  r.  SloUo   Goulding,    1  B.    .y 
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of  a  search  after  missing  documents,  and  this  as  well  in  the 
case  where  tlie  persons  giving  the  answers  were  living,  as 
where  they  were  deceased.  (1)    In  the  case  of  Rex  v.  More- 

[  *G70  1  to?i,  (2)  *\Vherc  it  appeared  that  only  one  part  of  an  indenture 
of  apprenticeship  had  been  executed,  that  the  pauper  and  mas- 
ter were  both  dead  at  the  time  of  the  trial,  and  that  an  inquiry 
for  it  had  been  made  of  the  pauper  shortly  before  his  death, 
who  said  that  the  indenture  had  been  given  up  to  him  after 
the  expiration  <of  his  apprenticeship,  and  that  he  had  burnt  it, 
and  an  inquiry  had  also  been  made  of  the  daughter  and  sole 
executor  of  the  master,  who  said  that  she  knew  nothing  about 
it :  under  these  circumstances  the  Court  of  King's  Bench 
were  of  opinion,  that  a  sufficient  inquiry  had  been  made  to 
render  the  parol  evidence  of  the  contents  admissible. 

But  on  an  appeal  a^-ainst  an  order  of  removal,  where  the 
appellants  relied  on  a  settlement  of  a  deceased  party  by  ap- 
prenticeship, in  order  to  let  in  parol  evidence  of  the  indenture 
they  called  the  widow  of  the  deceased,  who  stated  that  her 
husband  in  his  last  illness  told  her,  that  he  received  his  inden- 
tures from  his  master  at  the  end  of  his  apprenticeship,  and 
wore  them  out  in  his  pocket :  it  was  held,  that,  without  fur- 
ther proof  of  inquiry  after  this  indenture,  evidence  of  the  con- 
versation was  not  admissible.  It  was  said  by  the  Court,  that 
the  case  of  Rex  v.  Morton,  was  distinguishable,  as  in  that 
case  inquiry  had  been  made  of  the  master's  executrix.  It 
was  observed,  that  the  evidence  tendered  was  of  a  dangerous 
kind,  and  should  be  received  with  caution.  (1) 

On  an  appeal  against  an  order  of  removal,  it  was  proved  by 
the  pauper,  that  he  had  been  bound  apprentice  twenty-three 
years  previous  to  the  trial  of  the  appeal,  by  an  indenture 
which  was  signed  and  sealed,  and  that  he  served  seven  years, 
and  that  his  master  had  the  indentures,  and  that  when  his 
apprenticeship  expired,  he  asked  his  master  for  the  indentures, 
who  said  that  the  parish  officers  had  them.  It  was  held,  that 
the  declarations  of  the  master,  who  might  have  been  called  as 

r  #680  I  ^  ^witness,  were  not  admissible,  so  as  to  let  in  secondary  ev- 
idence of  the  indentures.  It  was  said  by  Bayley,  J.,  that  the 
decision  in  Rex  v.  Morton  did  not  proceed  on  the  ground, 
that  the  declaration  of  the  executrix  of  the  master  was  admis- 
sible ;  but  that,  if  the  declaration  of  the  pauper  were  admissi- 

(1)  Vide  supra.  Answers  to  Inqui-  tlie  only  part  of  the  indenture  not  ae- 
ries after  an  Attesting  Witnexs,  and  counted  for  was  traced  to  the  possession 
Original  and  Hearsay  Evidence.  It  of  a  living  person,  who,  in  answer  to  an 
does  not  apper,  upon  what  principle,  the  inquiry  for  it,  said  that  she  could  not 
answer  of  a  deceased  person  can  be  find  it,  nor  did  she  know  where  it  was. 
more  admissible  than  that  of  a  living  per-  It  was  held  that  this  was  not  sutiicient 
son,  it  not  being  against  his  interest.  evidence    of  search.     And   see  Rex  v, 

(2)  4  M.  &  S.  48.     In    the  previous  St.  Sepulchre,  2  Bott.  353. 

case  of  Rex  v.  Castlelon,  6    T.  R.  236,         U)  Rex  v.  Rawdon,  2  A.  4-  E.  156. 
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ble  so  as  to  shew  a  possession  of  the  indentures  by  him,  it 
shewed  also  that  further  search  and  inquiry  was  unnecessary, 
because  he  stated  that  it  had  been  given  up  to  him,  and  that 
he  had  burnt  it.  Tlie  circumstance  that  the  master  was  hv- 
ing  was  apparently  reUed  on  in  the  judgment  and  the  case  of 
Rex  V.  Castleton  was  considered  as  directly  in  point,  inas- 
much as  the  indenture,  in  that  case,  was  traced  to  a  living 
person,  and  the  account  given  by  that  person,  that  it  could 
not  be  found,  was  not  considered  sulhcient  for  the  purpose  of 
admitting  secondary  evidence.  (1) 

Where  the  master  of  an  apprentice,  who  was  deceased,  hav- 
ing had  a  parish  indenture  in  his  possession,  failed  in  busi- 
ness, and  an  attorney  took  the  management  of  his  affairs  and 
die  custody  of  his  papers,  which  he  inspected,  but  did  not 
find  the  indenture,  it  was  held,  that  the  proof  of  these  facts 
afforded  a  sufficient  ground  for  the  admission  of  secondary  ev- 
idence, though  the  master's  widow  was  living,  and  no  inquiry 
had  been  made  of  her  respecting  it.  It  was  noticed,  that  the 
widow  was  not  the  executrix,  and  it  was  said  that  it  was 
useless  to  inquire  as  to  her  possession  of  the  indenture,  after 
the  evidence  of  the  attorney,  who  had  looked  into  the  mas- 
ter's papers.  It  was  also  observed,  that  in  Rex  v.  Castleton, 
the  person  of  whom  (as  the  Court  held,)  inquiry  to  have  been 
made,  was  proved  to  have  had  at  one  time  possession  of  the  in- 
denture. (2) 

It  is  not  necessary,  in  order  to  shew  a  sufficient  search,  to 
negative  every  possibility  ;  it  is  enough  to  negative  every  rea- 
sonable probability  of  any  thing  being  kept  back.  Where  an 
attorney  or  officer  is  applied  to  for  documents,  tiie  Court  will  [  *681  ] 
*assume,  till  the  contrary  is  shown,  that  all  the  documents 
relative  to  the  subject  are  produced.  These  principles  were 
laid  down  in  the  case  of  McGahey  v.  Alston.  (1)  In  that  case 
a  check  which  had  been  drawn  on  the  account  of  a  parish, 
had  been  delivered  to  the  paying  clerk  of  the  parish,  and  it  was 
shewn,  that  the  bankers  of  the  parish  on  the  same  day  paid  a 
sum  of  that  amount,  and  that  their  custom  was  to  return  the 
cancelled  checks  to  the  paying  clerk,  and  they  were  deposit- 
ed in  an  apartment  in  the  workhouse  ;  the  paying  clerk  hav- 
ing gone   out  of  ofhce,  application  was  made  to  his  successor 

(1)  Rex  is.  Denis,  7  R.  ^  C.  G22.  ry.  And  furtlipr,  on  the  proof  of  the 
And  see  Williams  v.  Vougiiusliand,  1  losg  of  writings,  Minsliull  j'.  l.loyd,  2  M. 
Stark.  139,  answer  to  inijuiry  after  poii-  4*  VVel.  450.  As  to  loss  of  sherilfg 
cy  of  insurance  lield  not  sullicieut.  Par-  warrani,  Uligli  t>.  Wollesley,  2  ('.  &.  P. 
kins  V.  Cobbet,  1  C.  &  1'.  2S2.  400.      Kexr.  North  Heuburn,  C'ald.  4.')2. 

(2)  Rex  V.  riddleliiiiton,  3  n.  &  Ad.  Auto  loss  of  assignnienl  commission  of 
462.  baiikru|)tcy    before    enrolment,    (iiles  i'. 

(I)  2  Mee.  iV  W.  213.     It   was  said,  Smith,    1    Cr.   M.    &.  R.  4t)2.     Various 

that,  in  ordinary  cases,   the    search    was  questions  have  arisen  in  the  I'.cclesiastical 

not    made    as   for  stolen    goods.      /""jV/e  Courts    respecting    proof  of  the    loss    of 

*M/)ra,  as  to  the  proper  place  of  custody  tcstammtary   instruments,    .see    Wargenl 

of  documents,  the  decisions  upon  which  v.  I  Idlings,  1  Ilagg.  Com.  Rep.  249. 
subject  are  material  to  the  present  inqui- 


038  Private   Writings.  [Ch.  4. 

for  inspection  of  the  checks  ;  he  handed  to  the  witness  sever- 
al bundles,  which  were  searched  without  finding  the  check 
in  question  ;  it  was  hold,  that  this  was  a  sufficient  search  to 
let  in  secondary  evidence. 

When  it  sufficiently  appears,  that  the  sources  of  primary 
evidence  are  exhausted,  and  that  secondary  evidence  of  writ- 
ings is  admissible,  the  question  arises,  as  to  the  kind  of  secon- 
dary evidence  which  may  be  received. 

It  has  been  said,  that  there  are  no  degrees  of  secondary  ev- 
idence ;  but  this  doctrine  does  not  appear  to  be  completely 
settled.  (2)  Where  a  defendant  had  given  notice  to  a  plaintift 
[  *682  ]  *to  produce  a  letter  of  which  he  had  kept  a  copy,  and  the  let- 
ter was  not  produced,  it  was  held,  that  he  might  give  parol 
evidence  of  it's  contents,  and  that  he  was  not  bound  to  put  in 
the  copy.  (1)  (a) 

(2)  Per  Parke,  J.,  in  Brown  r.  Wood-  proved  by  parol,  though   it   is   usual   to 

man,  6  C.  8f  P.  206.     In  Doe  v.  Wain-  show  the  witness  a  copy.  Doe  v.  Cole,  6 

Wright,  1  Nev.  &  P.  several  of  the  Judg-  C.  &  P.  369. 

es  appeared  to  be  inclined  to  the  opin-  (1)  Brown  r.  Woodman,  6  C.  &  P- 
ion  that  an  abstract  of  a  deed  would  not  206.  It  was  intimated,  that  it  might 
be  the  best  secondary  evidence,  and  that  have  been  different,  if  there  had  been  a 
if  a  copy  of  it  had  been  proved  to  be  in  duplicate  original.  It  is  to  be  observed, 
existence,  it  might  have  been  necessary  that  the  copy  and  the  parol  evidence 
to  give  notice  to  produce  the  copy.  And  were  independent  of  each  other.  By 
8ee  per  Best,  Ch.  J.,  in  Mann  v.  God-  some  authorities,  it  appears  to  have  been 
bold,  3  Bing.  294,  as  to  degrees  of  secon-  considered,  that  a  copy  of  a  copy  is  not 
dary  evidence,  and  tiiat  a  counterpart  evidence,  as  being  one  step  farther  re- 
was  better  secondary  evidence  than  a  moved  from  the  original,  Gilb.  Ev.  9, 
copy,  see  Rex  v.  Castleton,  6  T.  R.  236;  per  Lord  Ellenborough,  in  Liebraaa  r. 
B.  N.  P.  254.  An  inscription  on  a  tab-  Porley,  1  Stark.  167. 
let  in  a  church,  or  on  a   wall,    may   be 

(a)  See  the  case  of  Jones  v.  Fales,  5  Mass.  ]01,  where  the  attorney  of 
record  was  introduced  to  prove  the  contents  of  certain  notes  which  were 
shown  to  be  missing  from  the  files  of  the  papers  in  court  pending  the  suit 
thereon.  Defendant  objected  to  the  admission  of  copies,  because  they  were 
not  shown  to  be  taken  before  the  loss  of  the  originals;  "  and  his  argument, 
is  founded  on  principle,  if  the  copies  Avere  produced  to  prove  the  originals. 
But  the  copies  were  produced,  to  have  the  confession  of  the  indorser  written 
on  them,  that  he  believed  them  to  be  true  copies,  and  that  the  originals  were 
lost,  for  the  use  of  the  defendant  if  he  should  have  occasion  to  resort  to  the 
indorser  for  a  remedy;  and  not  to  prove  the  contents  of  this  note  in  this  ac- 
tion."    By  Parsons,  C.  J.,  id. 

The  rule  that  a  copy  of  a  copy  is  not  evidence,  applies  to  cases  where 
the  copy  is  taken  from  a  copy,  the  original  being  in  existence;  but  it  does 
not  apply  where  the  original  is  lost,  and  the  record  of  it  is  not  deemed  in 
law  as  high  as  the  original,  or  when  the  copy  of  a  copy  is  the  highest  proof 
in  existence.     9  Pet.  (J(.>3. 

A  lost  deed  was  proved  only  by  the  testimony  of  the  person  who  signed 
the  deed,  it  appearing  that  the  subscribing  witnesses  were  out  of  the  state. 
7  N.  H.  R.  475. 

Proof  of  will  in  ejectment  suit  The  plaintiff  is  required  to  prove  the 
will  of  tlie  testator,  and  produce  it,  or  show  legal  grounds  for  dispensing 
with  the  production  of  the  original.  If  the  facts  proved  are  such  as  the 
law  sanctions,  and  excuse  the  production  of  the  will,  then  the  copy  or  con- 
tents of  the  will  proved,  necessarily  stand  in  the  place  of  tlie  original,  and 
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Entries  by  deceased  clerks,  purporting  to  be  copies  of  let- 
ters, where  it  has  been  the  duty  of  the  clerks  to  see  that  the 
letters  copied  by  them  are  sent  by  the  post,  are  secondary  ev- 
idence of  the  contents  of  the  letters,  and  also  amount  to  proof 
of  the  fact  of  sending  the  letters.  (2) 

Where  a  deed,  proved  to  be  in  the  possession  of  the  oppo-  A"*""^'! 
Site  party,  is  not  produced  upon  a  notice  to  quit,  the  person 
giving  the  notice  may  give  parol  evidence  of  the  contents, 
without  calling  the  subscribing  witness.  (3)  But  where  an 
instrument  is  destroyed,  and  the  witness  is  known,  he  must 
be  called.  (4)  Where,  however,  a  plaintitf  declared  on  a  lost 
bond,  and  a  witness  stated  that  names  of  subscribing  witness- 
es were  in  the  bond,  but  that  he  did  not  know  the  names,  it 
was  ruled  that  the  plaintiff  might  recover  without  calling 
either  of  them  (5)  (a) 

(2)  Pritt  V.  Fairclough,  3  Camp.  305.  It  seems  difficalt  to  reconcile  the  pririci- 
Ilagedorn  p.Reid,  3  Camp.  377.  Toosey  pie  of  the  case  of  Cook  v.  Tanswell 
».  Williams,  1  M.  8f  M.  129.  Vide  with  the  rule,  that  if  the  deed  be  lost, 
supra.  Hearsay  Evidence  in  the  the  subscribing  witness  must  neverthe- 
course  of  business.  less  be  called, — excepting  that  the  party 

(3)  Cook  t).  Tanswell,  8  Taunt.  450.  withholding  a  document  may  have  less 
The   name   of  the    subscribing    witness  ground  for  complaint. 

was  mentioned  in  the  notice  to  produce,  (4)  Ciillier  v.  Smithor,  2  Stark.  528. 
but  Gibbs,  Ch.  J.,  said,  that  the  knowl-  (5)  Keeling  i'.  Ball,  Peake's  Ev.  App. 
edge  of  the  name  of  the  subscribing  wit-  82,  per  Lord  Kenyon.  The  decision, 
ness  inade  no  difference  in  the  case.  In  however,  since  containing  a  general  pro- 
Jackson  t).  Allen,  3  Stark.  74,  it  did  not  position,  might  appear  questionable, 
appear  that  there  was  a  subscrii)ing  wit-  since  the  names  of  the  attesting  witnesses 
ne.ss,  until  the  defendant  produced  ihe  may  only  be  known  to  the  party  suing, 
document,  which  he  had  no  right  to  do.  The  decision  appears  to  havo  been  in  the 
after  declining  to  do  it  at  the  proper  time,  case  of  a  bond. 


have  the  same  legal  effect.  This  principle  is  familiar  in  the  case  of  all 
written  instruments.  Per  Woodwortli,  J.,  in  Jackson  v.  Betts,  {)  Cowen, 
22.3.  If  the  original  is  lost  or  cannot  be  found,  you  may  resort  to  secondary 
evidence;  and  if  that  is  sufficient  it  supplies  the  place  of  tlie  paper  lost,  or 
which  cannot  be  found,  id.  The  principle  is  general,  and  whether  apj)lied 
to  a  will  or  a  deed,  has  equal  effect,  tt  substitutes  the  copy  or  proof  of 
contents,  for  the  instrument  lost,  or  not  found.  And  it  follows,  therefore, 
that  a  party  cannot  legally  be  called  on  to  prove  more  than  would  be  re- 
(jiiired,  if  the  original  had  been  produced.  At  conmiou  law,  if  the  u-ill  is 
(tulif  ereritted,  and  oner  nn  cxislitis!;  will,  and  in  the  hands  of  the  trstafor,  un- 
less there  he  evidence  of  ils  harinf;;  keen  cancelled  or  rtvukvd  Inj  the  t'stator,  the 
law  presumes  its  contijiucd  existence  to  the  time  of  his  death,  id.  No  presump- 
tion arises  against  the  will  from  its  non-production,  id.  The  plaintiff  iiim- 
self  can  only  prove  that  he  made  search  for  the  will.  Belts  r.  Jackson,  G 
Wend.  173. 

If  the  will  is  lost  or  destroyed,  as  in  the  case  of  any  other  deed,  the  next 
best  evidence  of  itscxocutionjand  contents  is  admissible.  Fetherly  v.  Wag- 
goner, 11  Wend.  .7,t'J,  and  cases  cited. 

(a)  Where  the  deed  is  lost,  positive  proof  of  the  handwriting  is  not  to  be 
expected  or  required.  The  grantee  must  depend  on  other  proof.  If  the 
original  deed  remained  in  existence  proof  of  tlio  hand-writing  added  to  its 
being  in  possession  of  the  grantee  would,  it  is  presumed,  be  prima  facte  evi- 
dence tliat  it  was  sealed  and  delivered.     No  reason  is  perceived  why  such 
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U"s<<»n»p-         Where  a  plaiiniff  had  lost  his  part  of  an  agreement  under 

?  *083  1  ^*^^^'  ^^'-'^^"  ^^  *'^^'^  ^^^'^'^  '^"'^y  stamped,  and  the  defendant,  upon 
notice,  produced  his  part  unstamped,  it  was  held,  that  the  de- 
fendant's part,  though  unstamped,  was  good  secondary  evi- 
dence. (I)  (a)  Where  an  unstamped  copy  of  an  instrument  is 
produced  as  s-econdary  evidence,  it  may,  under  various  cir- 
cumstances, be  presumed  that  the  original  was  stamped.  (2) 

Recital.  q^ij^y  recital  of  a  deed  in  another  deed  is  evidence  of  the  re- 

cited deed,  if  the  original  is  lost,  against  the  party  who  exe- 
cuted the  reciting  deed,  or  against  any  person  claiming  under 
him.  (3)  And  when  possession  has  gone  along  with  a  deed 
during  many  years,  the  original  of  which  is  lost  or  destroyed, 
an  old  copy  or  abstract  may  be  given  in  evidence,  though  not 
proved  to  be  true,  because  in  such  case  it  may  be  impossible 
to  give  better  evidence.  (4) 

A  witness,  in  speaking  to  the  contents  of  a  lost  writing, 
may  assist  his  recollection  by  entries  in  his  memorandum- 
book  ;  but    these  entries  are  not  in  themselves  admissible  as 

Memwnni-    evidence  :  so  that  if  the  witness  has  not    the  memorandum- 

dum  book.  '  ... 

book  at  hand,  ready  to  be  produced,  no  objection  can  be  taken 
on  account  of  it's  absence.  In  the  case  of  Kensmgton  v.  In- 
glis,  before  cited,  (5)  the  witness,  who  proved  the  lose  and 
contents  of  a  licence,  had  kept  a  memorandum-book,  in  which 
he  made  entries  of  licences  for  his  own  information  and  for 
the  information  of  the  governor  of  the  country,  who  granted 
the  licences ;  he  gave  it  to  the  governor,  but  did  not  know 
where  the  book  then  was,  or  what  the  governor  had  done 
with  it ;  ''As  to  the  non-production  of  the  memorandum-book," 
f  *684  1  said  Lord  EUenborough,  "  that  book,  *if  it  had  existed,  and 
been  in  the  witness's  hand  ready  to  be  produced,  could  not 

(1)  Munn  V.  Godbold,  3  Bing.  292.  Skipwith  r.  Shirley,  11  Ves.  64,  5  B.  ^ 
Waller  v.  Horsfaii,  1  Camp.  501.    Gar-     C.  601. 

nons  D.  Swift,  1  Taunt.  507,  to  the  same  (4)  Builer,    N.   P.    25-1.      Registry- 
effect,  book  at  Custom-honse  insufficient  secor»- 

(2)  See  Pooiey  v.  Goodwin,  4  A.  S{  dary  evidence  of  affidavit  on  which  cer- 
E.  94.  Crisp,  v.  Anderson,  1  Stark.  35.  I ificate  of  registry  obtained,  Teed  v,  Mar- 
Waller  V.  Horsfaii,  1  Stark.  35.  tin,  4  Camp.  90. 

(3)  Com.  Dig.   tit.   Evidence  (B.  5),  (5)  S  East,  279,  289. 


evidence  should  not  be  as  satisfactorv  in  the  case  of  a  deed  as  in  the  case 
of  a  bond.  By  Marshall,  C.  J.  0  Pet.  R.  124. 

A  lost  deed  was  proved  to  have  been  witnessed,  yet  the  court  permitted 
the  plaintiff  to  prove  the  execution  and  contents  of  the  deed  by  other  evi- 
dence ;  and  this  too  without  proof  that  he  was  unable  to  procure  the  sub- 
scribing witnesses.     Davis  i\  Spooner,  3  Pick.  284. 

Due  inquiry  and  search  having  been  made  for  the  deed,  the  court  ad- 
mitted a  copy  from  the  registry.     8  Pick.  272.     See  7  id.  10. 

(«)  An  exemplification  of  an  ancient  deed,  which  had  been  acknowledged 
in  open  court  was  admitted  in  evidence,  the  original  deed  having  been  lost. 
1  Rawle,  91.  The  possession  of  the  property  had  been  according  to  the 
deed. 
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have  been  produced  at  the  trial,  in  proof  of  the  fact  of  grant- 
ing any  particular  licence,  the  only  use,  which  it  could  be  al- 
lowed to  answer,  being  by  Avay  of  memorandum,  to  refresh 
the  memory  of  the  person  who  made  the  entries,  when  he 
should  be  called  as  a  witness." 

Examined  copies,  and  the  parol  evidence  of  witnesses,   are  i^e-rreeof 

1  T  T  1  r     c    y  r  1  •    •  secondary 

the  ordmary  and  regular  prooi  ot  the  contents  oi  lost  writings,  evidence. 
But  when  a  written  paper  has  been  traced  into  the  possession 
of  one  of  the  parties  to  the  suit,  who  does  not  produce  it  after 
receiving  a  notice,  something  less  than  an  examined  copy 
may  reasonably  be  admitted  as  sufficient,  at  least  to  oblige 
the  party  to  give  better  evidence  by  producing  the  paper  itself, 
if  he  finds  the  secondary  evidence  incorrect.  Where  it  n\>- 
peared  that  the  defendant  had  acknowledged  the  receipt  of  a 
letter  of  a  particular  date,  which  was  not  produced  at  the  tri- 
al when  required,  it  was  ruled,  that  an  entry  in  a  letter-book, 
(purporting  to  be  a  copy  of  a  letter  of  the  same  date  from  the 
plaintiff  to  the  defendant,  and  inserted  by  a  deceased  clerk, 
who  kept  the  book  according  to  tlie  course  of  business,  and 
with  great  punctuality,)  was  admissible  evidence  of  the  con- 
tents of  the  letter  in  question.  (1)  "The  rules  of  evidence," 
said  Lord  EUenborough,  "  must  expand  according  to  the  exi- 
gencies of  society  :  this  entry  is  reasonable  evidence  to  prove 
the  contents  of  the  letter  of  the  particular  date,  which  the  de- 
fendant acknowledges  he  received,  and  which  he  does  not 
produce  upon  a  notice  for  that  purj)0se  :  we  know,  it  is  the  ' 
habit  of  merchants  to  keep  such  a  book,  and  a  witness  has 
sworn,  that  the  book  in  question  was  kept  with  great  punctu- 
ality :  if  the  entry  in  the  clerk's  handwriting  were  not  admit- 
ted, there  would  be  no  way,  in  which  the  most  careful  mer- 
chant could  ])rove  the  contents  of  a  letter  after  the  death  of 
his  entering  clerk.  I  will  therefore  *allow,"  added  Lord  El-  [  *GS5  ] 
lenhorougl),  "  the  entry  to  be  read  vls prima  facie  evidence,  and 
the  defendant  may  rebut  it  by  j)roducing  the  original." 

The  case  oi  Bullcn  v.  MitchcL  (1)  affords  an  example  re-  Seroniary 
spccting   the  admissibility  of  secondary  evidence  of  ancient  ofanc.oni 
documents.     In  that  case,   on  an  issue  to  try,  Avhethcr  a  jiar-  ^^''"'"S- 
ticular  farm   in    the  parish   of   S.  was  discharged  of  tithes  on 
payment  of   a  modus,  the    Court  of    Exche<pier   determinc^d, 
that  an  old  ledger  or  chartulary  of  the  abbey  of   Cjllastonbiay 
was  admissible,  as  secondary   evidence  of   the  endowment  of 
the  vicarage.     Two  (juestions  arose,  one,  witii  resjx'ct  to  the 

(1)  Pritt  r.  Fairclougli,  3  Camp.  .305,  of  iho  conteiils  of  iIk?  powpr,    afier  ren- 

by  Lord  I'.llenborougli.     See   also    Rob-  sonabli'  iirtiol"  of  the    loi<s   of  ilio    origi- 

erts  u.  Bradshaw,  1  Stark.   N.  I*.  C.  28.  nal.      I'ide  suprn,  p.  A'y'.i. 

In  Lord  Melville's  case,    (29    Howell's  (1)   2  I'rioe,  »!)9.     Judiimenl  all'irmed 

ISl.  Tr.  734,  740),  an  enlry   ol' a    power  in  the    House   cif  Lords,    4    Dow.    2!M. 

of  attorney,   in   the    oHice-books  at    tho  \Volley     r.    lirownhill,  13   Price,    507, 

Exchequer,  was  adjudged  to  be  evidence  508. 
SO 
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custody,  from  which  this  document  was  produced,  which 
will  be  afterwards  mentioned  ;  the  other,  (supposing  it  to 
liave  been  sufficiently  authenticated  as  to  the  propriety  of  it's 
custody,)  whether  it  could  be  admitted  in  evidence  between 
the  |)arties  to  the  issue,  the  vicar  and  the  occupiers  of  the 
farm.  With  resj)cct  to  this  it  appeared,  that  the  chartulary 
contained  an  account  of  matters  of  a  miscellaneous  descri|> 
tion;  among  other  things,  it  contained  entries,  which  appear- 
ed to  be  transcripts  of  contemporaneous  documents  considered 
as  authentic;  and  these  transcripts  purported  to  give  an  ac- 
count of  the  licence  of  appropriation  of  the  parish,  and  like- 
wise an  account  of  the  several  matters  of  endowment.  The 
original  endowment  not  being  in  the  places  where  search 
had  been  made  for  it  as  it's  natural  places  of  deposit,  the 
Court  held  that  the  chartulary,  which  had  been  found  in  the 
custody  of  the  Marquis  of  Bath,  and  which  must,  therefore, 
be  considered  as  liaving  come  from  the  custody  of  the  rector, 
(for  the  abbot  was  formerly  the  rector,)  was  admissible  evi- 
dence. (2)  The  plaintiff  appealed  from  this  judgment  to  the 
House  of  Lords,  who  affirmed  the  judgment  of  the  Court  of 
Exchequer.  Lord  Redesdale,  in  giving  his  opinion  on  that 
occasion,  stated  (3)  "  that  the  original  instruments,  if  they 
could  have  been  produced,  would  have  stood  on  the  same 
f  *6S6  ]  ground  as  the  taxation  of  Pope  Nicholas,  inquisitions*  on  the 
writ  of  ad  quod  damnum,  and  a  variety  of  similar  evidence, 
from  which  the  jury  may  draw  their  inference.  The  only 
question  then  is,  whether  the  entries  in  this  book  are  evi- 
dence of  these  two  instruments.  If  the  originals  could  be 
produced,  these  entries  would  not  be  evidence.  -But  search 
has  been  made,  and  the  originals  cannot  be  found  ;  and  if  we 
shut  our  eyes  to  that  sort  of  inferior  evidence  in  cases  where 
no  other  can  be  had,  we  shall  constantly  do  injustice.  The 
best  evidence  is  often  lost  through  carelessness,  the  injuries 
of  time,  and  various  circumstances  ;  and  secondary  evidence 
is  then  admitted,  to  raise  presumption  or  inference,  where  no 
direct  evidence  can  be  had.  This  then  is  the  next  best  evi- 
dence ;  and  perhaps  evidence  still  more  inferior  might  have 
been  admitted,  if  this  could  not  have  been  produced.  This, 
however,  appears  to  be  the  best,  after  the  originals.  For  these 
two  instruments  seem  to  have  been  copied  by  a  person  em- 
ployed for  the  purpose,  probably  one  of  the  monks,  and  de- 
posited among  the  muniments  of  the  abbey,  because  it  was 
important  for  the  interests  of  the  abbey,  that  the  instruments 
should  be  preserved ;  and  for  the  same  reason  it  might  be 
presumed,  that  they  were  faithful  copies ;  at  least  there  ap- 
peared to  have  existed  no  motive   to  make  them  otherwise, 

(2)  Wood,  B.,  differed  from  the  rest    Price,  508. 
of  ihe  Court  on  this  point.     And  see  13        (3)  4  Dow.  234;  2  Price,  399. 
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and  they  were   found  in   a  situation  where  they  were  likely 
to  be  kept" 

There  has  been  some  difference  of  opinion  on  the  subject  of  f'opy  "<"«"- 
the  admissibihty  of  examnied  copies  oi  the  enrolment  ot  a  dyed, 
deed.  The  Chief  Baron  Gilbert  makes  the  following  distinc- 
tions on  this  subject  :  "Where  a  deed  needs  enrolment,"  he 
says,(as  deeds  of  bargain  and  sale,  by  statute  27  Henry  8,  c.  16,  j 
"  there  the  enrolment  is  the  sign  of  the  lawful  execution  of 
such  deed,  and  the  officer  appointed  to  authenticate  such  deeds 
by  enrolment,  is  also  empowered  to  take  care  of  the  fairness 
and  legality  of  such  deeds,  and  therefore  a  copy  of  such  en- 
rolment must  be  sufficient ;  for  when  the  law  has  appointed 
them  to  be  made  public  acts,  the  copy  of  such  public  acts 
shall  be  a  sufficient  attestation."  (1)  "  But  where  a  deed 
needs  no  enrolment,  (continues  *Chief  Baron  Gilbert,)  there,  [  *087  ] 
though  it  be  enrolled,  the  inspexiinus  of  such  enrolment  is 
not  evidence,  because,  since  the  officer  has  no  authority  to 
enrol  them,  such  enrolment  cannot  make  them  public  acts, 
and  consequently  cannot  entitle  the  copy  of  them  to  be  given 
in  evidence  ;  for  then,  if  the  deed  were  doubtful,  it  were  but 
to  enrol  it,  and  bring  the  co^y  or  inspeximus  in  evidence,  and 
thereby  avoid  producing  a  deed  that  was  any  way  suspi- 
cious." (1) 

Mr.  Justice  Buller,  after  citing  the  rule  from  Chief  Baron 
Gilbert,  (that  deeds  of  bargain  and  sale,  enrolled  and  requir- 
ing enrolment,  may  be  given  in  evidence  without  ])roof  of  the 
execution,)  observes,  (2)  that  "  law  may  well  be  doubted, 
notwithstanding  that  such  deeds  of  bargain  and  sale  enrolled 
have  fre([uently  in  trials  at  7iisi  prius  been  given  in  evidence 
without  being  proved.  In  support  of  this  ])racticc,"  he  adds, 
"the  case  of  Smartlev.  Williams.  (3)  is  much  relied  on  ; 
but  that  case  is  wrong  reported,  for  it  appears  from  the  report 
in  Lovintz,  (4)  that  the  acknowledgment  was  by  the  bar- 
gainor, and  so  it  is  stated  in  Salkcld's  manuscript ;  besides,  it 
appears  from  both  the  books,  that  it  was  only  a  term  that  pass- 
ed, and  consequently  it  was  not  an  enrolment  within  the 
statute,"  Mr.  Justice  Buller  then  cites  a  case  from  Style's 
Reports,  (5)  where  Glyn,  C.  J.,  is  reported  to  have  said,  that, 
"if  divers  persons  seal  a  deed,  and  but  one  of  them  acknowl- 
edge the  deed,  and  the  deed  is  thereupon  enrolled,  this  is  a 
good  enrolment,  and  may  be  given  in  evidence  at  a  trial,  as  a 
deed  enrolled.  But  it  would  be  of  very  mischievous  conse- 
quence," observes  Mr.  Justice  Buller,  "  to  say,  therefore,  that 
a  deed,  enrolled  upon  the  acknowledgment  of  a  bare  tvustcCy 

(1)  Gilb.  Ev.  86.     Ikikie  v.    Clmnd-  (2)   Hull.  N.  P.  256. 

less,  S  Camp.  21.     Garrick  t'.  Williams,  (3)    1  SalU.  2S0. 

3  Taunt.  544.     Taylor  v.  Jones,  1    I,d.  (4)   3  Lev.  3S7,  S.  C. 

Raym.  746;  I  Keb.  117;  I    Salk.  2S0.  (5)  Tiiurl  v.  Madison,  Styl.  462. 

(1)  Gilb.  Ev.  87;  1   Keb.  117. 
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might  be  given  iti  evidence  against  the  real  owner  of  the  land, 
without  proving  it  executed  by  him.  However,  that  has 
been  the  general  opinion,  and  it  seems  fortified  in  some  de- 
gree by  statute  10  Anne,  c.  18.  On  the  other  hand,  it  seems 
as  absurd  to  say,  that  a  release,  which  has  been  enrolled  up- 
on the  acknowledgment  of  the  releasor,  shall  not  be  admit- 
[  *688  J  ted  in  evidence  against  him,  without  being  *proved  to  be  ex- 
ecuted, because  such  release  does  not  need  enrolment :  and 
in  fact  such  deeds  have  often  been  admitted :  and  that  was 
the  case  of  Smartle  v.  Williams ;  the  deed  there  did  not 
need  enrolment,  yet,  being  enrolled  on  the  acknowledgment 
of  the  bargainor,  it  was  read  against  him  without  "  being 
proved." 
Bargain  jn  the  case  of  Smartle  v.  Williams,  above  mentioned,  an 

lerm!^  °  °  examined  copy  of  the  enrolment  of  a  deed  of  bargain  and  sale 
by  which  a  term  of  years  was  assigned,  was  otfered  in  evi- 
dence without  any  proof  of  the  bargainor's  sealing  and  deliv- 
ery. It  was  objected,  that  the  copy  of  the  deed  enrolled  was 
not  evidence,  because  the  interest  assigned,  being  only  a 
term,  passed  immediately,  and  the  enrolment  afterwards  is  no 
more  than  an  enrolment  of  an  obligation  ;  but  the  Court  over- 
ruled this  objection,  and  held,  that  "the  acknowledgment  of 
the  deed  by  the  lessor  before  the  Master  in  Chancery  is  good 
evidence  against  himself,  and  against  all  who  claim  under 
him."  (1)  So  in  the  case  of  Lady  Holcroft  v.  Smith,  (2)  a 
distinction  was  made  between  deeds  of  bargain  and  sale  (en- 
rolled in  pursuance  of  the  statute  of  Henry  8,)  and  other 
deeds  enrolled,  and  it  was  held,  that  a  copy  of  a  deed,  en- 
rolled for  safe  custody,  would  not  be  evidence  other- 
wise than  against  the  party  who  sealed  it,  and  all  claiming 
under  him.  It  does  not  appear  from  any  of  the  authorities 
cited  by  the  Chief  Baron  Gilbert,  (excepting  the  case  of 
Smartle  v.  Williams,)  against  what  party  the  copy  of  the  en- 
rolment was  offered  in  evidence.  If  the  enrolment  had  been 
on  the  acknowedgment  of  the  bargainor,  and  offered  as  evi- 
dence against  him,   there  cannot  be  a  doubt  of  it's  being  ad- 

Bargain         missible. 

and  sale  of         ^,,.  ,  .  n         -i       i      r    i 

freehold.  With  regard  to  a  copy  of  the  enrolment  of  a  deed  of  bar- 

gain and  sale,  indented  and  enrolled  in  pursuance  of  the  stat- 
ute of  Henry  8,  it  is  enacted  by  statute  10  Anne,  c.  18,  s,  3, 
(3)  "  which- was  passed  for  supplying  a  failure  in  pleading  or 

[  *689  ]  deriving  title  to  lands,  &c.  conveyed  by  such  deeds  of  bar- 
gain and  *sale,  where  the  original  indentures  are  wanting,  as 
often  happens,  especially  where  divers  lands,  &c.  are  com- 
prised in  the  same  indenture,  and  afterwards  derived  to  differ- 
ent persons,)  that,  where  any  such  indenture  of  bargain  and 

(1)  3  Lev,  387.     Com.  Dig.  tit.  Evi-         (3)  See  also  stat.  S  G.  2,  c.  6,  s.  22, 
dence  (B.  1).  concerning  deeds  of  bargain  and   sale  of 

(2)  Freeman,  259.  lands,  in  the  North  Riding  of  Yorkshire. 
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sale  enrolled  shall  be  pleaded  with  a  profert,  the  party  so 
pleading  may  show  forth  and  produce  a  copy  of  the  enrol- 
ment :  and  such  copy,  examined  with  the  em'olment,  and 
signed  by  the  proper  officer,  having  the  custody  of  the  enrol- 
ment, and  proved  upon  oath  to  be  a  true  copy,  shall  be  of  the 
same  force  and  effect  as  the  indenture  of  bargain  and  sale 
would  be,  if  produced."  Before  this  statute,  an  enrolment  of 
the  deed,  could  not  have  been  pleaded  :  and  though  a  deed 
had  been  exemplified  under  the  great  seal,  yet  it  was  neces- 
sary, at  common  law,  to  show  forth  the  deed  itself  under 
seal,  and  not  the  exemplification.  (1)  So,  by  the  common 
law,  the  king's  letters  patent  themselves  must  have  been 
shown  forth  in  Court,  and  a  constat  or  inspeximus  of  them 
was  not  admissible  ;  but  by  stat.  3  &.  4  Ed.  6,  c.  4,  explained 
by  Stat.  13  Eliz.  c.  6,  "patentees,  and  persons  claiming  under 
them,  may  make  title  in  pleading  by  showing  forth  an  ex- 
emplification of  the  enrolment  of  the  letters  patent,  as  if  the 
letters  patent  themselves  were  pleaded  and  shown  forth ;" 
and  now  they  are  to  be  given  in  evidence,  in  the  same  man- 
ner as  if  they  were  pleaded.  (2) 

The  rule  concerning  copies  of  enrolments  appears  then  to 
be  that  an  examined  copy  of  the  enrolment  of  a  bargain  and 
sale  of  freehold  in  lands,  pursuant  to  the  statute  of  Henry  S, 
is  as  good  evidence  as  an  examined  copy  of  the  original  itself; 
and  where  the  original  is  wanting,  (as  where  it  has  been  lost 
or  destroyed,  or  where  dilfercnt  parcels  of  land  are  comprised 
in  the  same  indenture  and  afterwards  derived  to  different  per- 
sons,) (3)  a  copy  of  the  enrolment  signed  by  the  proper  offi- 
cer, who  has  the  custody  of  the  enrolment,  and  proved  by 
oath  to  be  a  true  copy,  will  have  the  same  force  and  effect  as 
the  original  itself  would  have,  if  produced.  (4)  But  a  copy 
of  the  enrolment  of  a  bargain  and  sale  of  a  chattel  interest,  or 
of  any  *other  deed  enrolled  for  safe  custody,  is  not  admissible  r  *690  1 
in  evidence,  except  as  against  the  party  acknowledging  the 
deed,  or  persons  claiming  under  him  ;  and  against  such  party, 
and  against  all  claiming  under  him,  an  examined  copy  of  the 
enrolment  of  any  deed  is  admissible,  and  equivalent  to  an  ex- 
amined copy  of  the  original  deed.  (1)  {a) 

(1)  Co.  Lilt.  225,  6.  (1)  The  enrolment  of  a   bargain    nnd 

(2)  Olive  u.  Gwyn,  Ilardr.   119.  Bale    under    the    statute    of  llijnry    tlio 

(3)  See    preamble    of  sectioa   3,    10  Kif;litli  is  a  record;  tlij  date   of  the    en- 
Anne,  c.  18.  roiment  is  a  material  part  of  the  fact    of 

(4)  St.  10  Anne,  c.  18,  b.  3;  14  East,  the  record,  and  proof,   or   an  averment, 
231;  I  Schoal.  &  Lefr.  207.  of  a    diflerent   date    is   not   admifsible. 


(ff)  See  the  case  of  Pidjje  v.  Tyler,  4  Mass.  541,  where  is  a  very  succinct 
history  of  the  law  in  Miissacliusctts  relative  to  the  acknowledgment  and  re- 
cording of  deeds,  by  Chief  J.  Parsons. 

As  early  as  1641,  an  ordinance  was  passed  for  the  acknowledgtncnt  be- 
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Lastly,  on  the  proof  of  handwriting,  sealing,  delivery,    and 
publication. 

(The  King  in  aid  of  Reed  V.  Hopper,  3  the  enrolment  of  the  memorial  of  an 
Price,  459,  511.)  An  exjiiiiincd  copy  of  jinnuily-deed  is  evidence  of  the  contents 
the  memorial  of  an  assignment  of  a  judg-  of  llio  original  memorial,  against  a  de- 
ment (the  memorial  heing  required  hy  fendant,  who  prepared  and  carried  the 
act  oi"  parliament),  is  evidence  of  the  memorial  to  be  enrolled.  (IJaiUie  v. 
fact  of  the  assi^7iment:  and  the  attested  Chandless,  3  Camp.  20.  Action  against 
copy  of  the  memorial  of  the  registry  an  attorney  for  negligence  in  respect  to 
of  a  deed  is  evidence  of  the  fact  of  reg-  a  memorial  of  annuity.)  See  further,  as 
istry.  (llobhouseu.  Hamilton,  1  Schoal.  to  various  kinds  of  secondary  evidence, 
&  Lefr.  307.)       An  examined   copy  of  I'ooley  v.  Goodwin,  4  A.  4-  li.  94. 


fore  some  magistrate,  and  for  the  recording  deeds  of  land  :  the  deed  must 
first  be  acknowledged  by  the  grantor,  as  the  regular  evidence  to  authorize  a 
record.  4  Mass.  541.  In  case  of  the  absence  or  death  of  the  grantor,  the 
proof  of  the  deed  must  be  by  the  oath,  of  two  of  the  subscribing  witnesses 
in  a  court  of  record: — but  in  case  of  the  refusal  of  the  grantor  to  acknowl- 
edge, the  relief  is  by  the  commitment  of  the  grantor  until  he  acknowledge; 
and  after  proving  the  deed  before  a  justice  of  the  peace  by  one  or  more  of 
the  subscribing  witnesses,  by  filing  a  copy  in  the  register's  office,  and  not 
even  in  this  case  by  recording  the  original,  id. 

Knox  V.  Silloway,  1  Fairf.  R.  201,  decides  that  an  original  recorded  deed 
is  admissible  without  proof  in  a  case  where  an  office  copy  may  be  admitted. 

In  Maine  and  Massachusetts,  and  probably  in  most  of  the  New-England 
States,  office  copies  of  deeds,  in*all  actions  touching  the  realty,  are  ad- 
mitted, without  proof  of  the  execution  of  the  deeds,  in  cases,  where  the 
party  offering  such  office  copy  in  evidence  is  not  a  party  to  the  deed,  nor 
claims  as  heir,  nor  justifies  as  servant  of  the  grantee  or  his  heirs,  id. 

This  rule  dispenses  with  proof  of  execution  in  all  cases  but  one,  namely, 
the  case  of  a  deed  to  the  party  himself  id.  A  party  having  a  legal  right  to 
use  an  attested  copy  of  a  deed,  is  not  deprived  ot  that  right,  because  he 
happens  to  have  the  original  in  his  possession,  id.  7  Greenl.  181. 

This  departure  from  the  practice  in  England  arises  from  a  well  known 
distinction  in  respect  to  the  custody  of  title  deeds,  id.  See  7  Greenl.  181 ; 
9  Pick.  23 ;  7  id.  12. 

The  acknowledgment  before  a  magistrate  is  not  conclusive  proof  of  the 
execution;  it  may  be  shown  to  have  been  executed  under  duress;  13  Mass. 
371 ;  and  this  too  in  contradiction  to  the  testimony  of  the  subscribing  wit- 
ness. 

In  New  York,  the  statute  (1  R.  S.  759,  s.  16)  provides  that  every  conveyance 
acknowledged,  &:.c.,  "  may  be  read  in  evidence  without  further  proof  thereof;" 
this  is  confessedly  sufficient  proof  of  the  execution  of  the  deed  for  the  prin- 
cipal purpose,  namely,  to  show  a  transfer  of  title,  it  seems  a  natural  conse- 
quence that  it  must  be  sufficient  to  prove  the  covenants  which  are  merely 
incidental.     By  Nelson,  C.  J.,  in  Morris  v.  Wadsworth,  17  Wend.  103. 

The  summary  mode  by  a  subscribing  witness  should  be  by  one  who  saw 
the  execution  of  the  deed;  Norman  v.  Wells,  17  Wend.  136.  It  is  not 
sufficient  that  he  swears  to  the  acknowledgment  of  the  execution. 

By  the  act  of  1771,  a  deed  duly  acknowledged  and  recorded,  or  the  trans- 
cript thereof,  applies  to  a  deed  proved  by  a  witness  as  to  deeds  acknowledged 
by  the  grantor ;  and  therefore,  the  record  of  deeds  proved,  as  well  as  those 
acknowledged,  may  be  received  in  evidence.  17  Wend.  338. 

The  usage  of  proving  and  recording  deeds  is  part  of  the  common  law  ia 
New  York.  In  Jackson  v.  Schoonmaker,  2  J.  R.  2^30,  the  deed  was  ac- 
knowledged by  one  of  the  grantors  in  1750,  Avho,  at  the  same  time  proved 
the  execution  by  the  other  grantors,  and  this  was  held  sufficient  to  warrant 
the  recording  of  the  deed.  The  record  and  not  the  deed  itself  was  given 
in  evidence.  In  Jackson  v.  Gilchrist,  15  J.  R.  89,  the  deed  of  a  feme  covert, 
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The  most  obvious  proof  of  handwriting,  is  the  testimony  of  frooCor 
a  witness  who  saw  the  paper  or  signature  actually  written.  \ug.  "*'"' 
But  whether  such  proof  be  attainable  or  not,  other  evidence 
of  handwriting  equal  in  degree,  though  generally  inferior  in 
point  of  weight  and  credit,  is  admissible,  the  nature  of  which 
evidence  has  occasioned  much  discussion  in  Westminster 
HalL 

As  to  the    degree  of  certainty  which  is  expected    from  a  Desree  of 
witness  when  speaking  to  the  identity  of  handwriting,  he  is  *^"'*""J'' 
not  required,  if  he  did  not  see  the  paper  or  signature  actually 
written,  to  do  more  than  express  a  belief  on  the  subject.      His 
evidence  in  such  a  case  is  the  result  of  a  process  of  reasoning, 
and  any  greater  certainty  than  that  which  amounts  to  belief 
is  not  to  be  attained.     The  degree  of  confidence,  with  which  belief, 
a  witness  may  be  enabled  to  draw  a  conclusion  as  to  the  iden- 
tity of  handwriting,  will  vary  according  *to  the   number   and  [  *691  ] 
importance  of  the  data,  on  which  his  conclusion  is  founded. 
He  may  entertain  a  strong  or  a  weak  belief.     Witnesses  will 
frequently  express  the  weaker  degrees  of  belief  operating  on 
their  minds,  by  saying  that  they  are  of  opinion,  or  they  think, 
that  a  writing  produced  is  the  handwriting  of  a  particular  in- 
dividual.    It  seems,  that  the  evidence  of  a  witness,  who  says 
he  thinks  a  paper  is  in  the  handwriting  of  a  particular  jjcrson,  opinion, 
is  receivable.  (1)  (a)     The  language,  which  a  witness  adopts 

(1)  See  Garrels  v.  Alexander,  4  Esp.     write  once,  and,  from   having  seen  him 
37,  where  the  witness  had  seen  another     write  once,   thought   that  the  signature 


acknowledged  before  a  justice  of  the  peace,  in  1771,  was  held  valid,  al- 
though the  certificate  did  not  state,  that  she  was  privately  exaniiiied.  Tiie 
decision  was  placed  on  the  confirmatory  act  of  1771  ;  but  Ch.  J.  Thompson 
remarked,  tiiat  in  point  of  fact,  and  as  a  matter  of  practice,  the  common  law 
rule  in  relation  to  conveyances  by  femes  covert  had  never  been  adopted  in 
New  York. 

The  officer  before  whom  the  deed  is  acknowledged  need  not  reside  in  the 
county  where  the  lands  lie,  except  in  cases  where  the  legislature  has  so  ex- 
pressly provided.  17  Wend.  338.  Until  the  statute  of  1771  no  act  de- 
clared what  officers  should  prove  a  deed.  By  that  act,  county  judges,  ex- 
cept for  the  county  where  the  lands  lay,  were  ousted  of  their  jurisdiction  ; 
and  that  statute  for  the  first  time,  regulated  the  mode  of  taking  tlie  j)roof  or 
acknowledgeiiicnt,  the  form  of  the  certificate,  and  the  officers  before  whom 
the  business  should  be  transacted.  By  tiie  statutes  of  1788,  17l>6  and  IHOl, 
county  judges  were  restricted  to  lands  in  their  own  county,  except  the  first 
judge  under  the  two  last  statutes  had  general  jurisdiction  in  most  cases. 
The  act  of  180G  places  the  county  judge  on  the  same  fooling  witli  the  first 
judge. 

A  variance  in  the  description  of  the  date  of  the  deed  will  be  regarded  ag 
a  mere  clerical  error.  See  18  J.  R.  540 ;  7  Wend.  Al'-i  ;  St  id.  311;  'J  R.  S. 
400,  s.  7"J.  The  acknowledgment  under  tiie  statute,  seems  to  be  regarded 
in  the  nature  of  a  judicial  act  and  therefore  conclusive.  See  the  observa- 
tions of  Nelson,  C.  J.,  in  17  VVend.  103. 

(a)  See  the  observations  of  Kennedy,  J.,  in  2  Whar.  R.  101.  A  witnesg 
cannot  be  asked  whether  to  tlie  best  of  his  impression  the  paper  is  in  the 
hand-writing  of  the  party.  1  id.  392. 
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in  sucii  cases,  varies  according  to  the  habits  of  the  individn- 
al  ;  one  person  is  over  cautions,  another  is  rash  in  drawing 
conchisiniis.  Hcsides,  the  terms  appHcablc  to  ditferent  de- 
grees of  conviction,  which  arise  from  deductions  of  reasoning, 
are  not  often  used  with  great  precision,  even  by  persons  of 
superior  education,  much  less  by  ordinary  witnesses. 
Grounds  of  With  rcspoct  to  the  grounds,  which  are  considered  to  be  a 
''«''«'"•  legitimate  data  for  a  witness's  belief  in  handwriting,  in  cases 
where  he  has  not  seen  the  paper  or  signature  written,  it  is  to 
be  observed,  that  the  questions  upon  this  subject  have  pecul- 
iar reference  to  the  trial  by  jury.  The  belief  of  the  witness 
is  founded  on  a  comparison  of  writings  in  all  such  cases.  But 
still  the  circumstances,  under  which  the  comparison  has  been 
made,  may  be  attended  with  such  a  liability  to  error,  or  fraud, 
— they  may  have  such  a  tendency  to  subject  parties  to  sur- 
prise, or  may  lead  to  so  many  collateral  issues, — that  it  may 
be  deemed  expedient  to  exclude  them  from  being  the  foun- 
dation of  evidence  offered  to  a  jury.  If,  in  general  cases,  by 
the  rules  laid  dov/n,  a  less  amount  of  inconvenience  and  in- 
[  *692  ]  justice  *is  produced  by  the  failure  of  evidence,  than  of  benefit 
by  preventing  juries  from  being  distracted  or  misled,  and  by 
inducing  parties  to  come  prepared  with  the  best  evidence  in 
their  power,  it  is  no  solid,  objection  that  the  evidence  which 
is  excluded  might,  in  extreme  cases,  be  more  satisfactory  to 
every  mind  than  that  which  is  receivable.  The  benefit, 
however,  of  restrictive  rules  upon  the  subject  of  evidence 
ought  to  be  very  apparent,  as  their  most  obvious  effect  is  to 
shut  out  testimony,  which,  if  it  could  be  properly  examined, 
must,  in  general,  be  conducive  to  the  ends  of  justice.  Be- 
sides, every  restrictive  rule  is  attended  with  the  serious  evil 
of  rendering  the  law  more  technical,  inaccessible,  and  uncer- 
tain. 
Partjr  seen  It  is  clearly  established,  that  a  witness  is  allowed  to  give 
to  write.  evidence  to  a  jury  of  his  belief  in  the  identity  of  particular 
handwriting,  when  that  belief  is  founded  on  his  having  seen 
the  person  write,  whose  handwriting  is  in  dispute,  even 
though  he  has  only  seen  him  write  once,  and  then  merely 
signing  his  surname.  (1)  This  foundation  for  belief  in  hand- 
was  that  person's  handwriting:  this  evi-  lieves  a  paper  not  to  be  a  person's 
dence  was  admitted  by  Lord  Kenyon.  handwriting,  and,  npon  being  pressed. 
This  case  was  recognised  by  Lord  Wyn-  will  speak  positively  to  it. 
ford  at  nisi  prius.  Lord  Eidon  ques-  (I)  Garrels  r.  Alexander,  4  Eap.  37, 
tiuned  it's  authority,  because  the  witness  where  the  witness  had  seen  the  party 
would  not  go  80  far  as  to  express  any  write  once.  See  Lewis  v.  Sapio,  M.  & 
belief.  Eagleton  v.  Coventry,  S  Ve3.473;  M.  39,  reversing  Powell  v.  Ford,  2  SlarU. 
see  12  Howell,  307.  Lord  Eldon  allows,  164,  in  which  Lord  Ellenborough  held, 
that  it  frequently  occurred  that  a  witness  that  a  witness  was  not  competent  to 
was  pressed  too  much  to  speak  to  his  be-  prove  the  full  signature  of  a  person,  from 
lief.  A  witness  will  frequently  answer  having  seen  him  write  his  surname,  and 
directly,  that  he  will  not  swear  be  be-    the  initials  of  his  Christian    name.     la 
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writing  is  entitled  to  various  degrees  of  credit.  Whether,  in 
the  strongest  instances,  it  be  entitled  to  greater  credit  than 
other  means  of  comparison,  may  be  questionable  ;  but,  in  ex- 
treme cases,  it  may  atford  as  weak  an  inference  as  can  possi- 
bly be  drawn  upon  the  subject. 

A  witness  is  allowed  to  give  evidence   as  to   handwriting,  Acr^uain- 
when  his  belief  is  founded  on  the  circumstance  of  his  having  corr^spoa- 
seen  letters  or  other  documents  purporting  to  be  thehandwrit-  '•^nce. 
ing*ofthe    party,  on    the  contents  of  which  he  afterwards  [  *693  ] 
communicated  personally  with  the  party,  or  when    he  has  ac- 
ted upon  them  by  written  answers   producing  further  corres- 
pondence, or  where  the  party  has  acquiesced  in  some  matter 
to  which  they   relate,    or   where  the  witness    has  transacted 
with  the  party  some  business  to  which   they  relate,  cr  where 
the  party  and  the  witness  have  had  some   other  mode  of  com- 
munication, which,  in  the  ordinary  transactions  of  life,  would 
induce  a  reasonable  presumption,  that  the  letters  or  documents 
were  the  handwriting  of  the  party.  (1)     With  respect    to  the 
necessity  of  the  correspondence  being  acted  upon,  it  is  not  im-  acicU'wI. 
plied  that  any  business  must  be  transacted,   or  any  act  done  in 
consequence  of  it.  (2)     And  it  should  seem  that  letters  lorm- 
ing  one  side  of  a  correspondence  may   enable  others,  besides 
the  party  to  whom  they  are  addressed,  to  speak  to  the    hand- 
writing contained  in  them.     As  observed  by  Lord   Demnan, 
C.  J.,  in  Doe  v.  Sackcrmore,  (3)  "the  clerk  who  read  the  let-  '^V;"''*'' . 

11,  ■  11  I  ailtlressed. 

ters,  or  the  broker  who  was  consulted  upon  them,  is  as  com- 
petent to  judge,  whether  a  signature  is  that  of  the  writer  of 
the  letters,  as  the  merchant  to  whom  they  are  addressed.  The 
servant,  who  has  habitually  carried  his  master's  letters,  has 
an  opportunity  of  obtaining  a  knowledge  of  his  master's  writ- 
ing, though  he  never  saw  i)im  write,  or  received  a  letter  from 
liim."  Where  a  witness's  beUef  is  founded  on  acquaintance 
with  handwriting  by  any  of  the  above  means,  the  evidence 
will  be  admissible,  though  such  acquaintance  has  been  con- 
fined to  a  single  specimen  :  nor  is  there  any  limit  of  time  de- 
fined by  the  law,  within  which  the  handwriting,  which  is  the 


Pe  la  Motte's  case,  21  Howell,  810,   a  errnore,    1    Nev    ^    P.    4fi,  citing  Lord 

witness  was   allowed  to  s(ieak  to    De  la  Ferrers  r.  Shirley,  15-   N.   '*•    -S<>.     C'li- 

Rlolte's  handwriting,  who  had  only   seen  rey    r.   V\l\.,    i'eak's    Add.    ca-ies,    130. 

hitn  write  twice.     A  witness    is  allowed  'J'horpe  i\  (Jisliurni',  2  C.  i.V  I'.  21. 

to  speak  as  to   the  identity  of  a  person's  (2)  I'er  \\'illiain«,  J.,  in  Moe  r.  Sunker- 

mark,    from    having    seen    it   athxed    hy  more,  1  Nev.  cV  T.  -43,  citing  ilie  auihor- 

him  on  several  occasions,  (leorgo  v.  Sur-  ily  of  liolrovd,  J.,  see  I  oe  r   W  allinger, 

rey,  M.  JJ- M.  5l(i.     In    I'rancia's   case,  Mniining's  Index,  131 ,  where  the  wiiiie<<» 

15     Howell,    923,    a   witness    had    seen  had  seen  letters  of  the  parly  in  answer  to 

the  prisoner  write    for  an    hoar,  and  hud  letter*  written  by    the    wilno-M.    hut   had 

read  over  what    he  hud    written,    which  never  done  any    act    in   consequence    of 

was  a  confession.  the  receipt  of  those  letters. 

(I)   Ter  Palteson,  J  ,  in  Doe  v.  Suck-  (3)    1  iNev.  &  1'.  54. 

83 


C50  Private  Writings.  [Ch.  4. 

fouiidation  of  llic  witness's  belief,    must  have    been   seen  by 
him.  (4) 
Mcniiiyof       *VVhorc  a  witucss  ffives  evidence  of  the    handwriting  of  a 

writer.  ^  .  . 

r  *(394  ]  party  whom  he  has  never  seen  write,  the  jury  must  be  satisfi- 
ed that  llic  party,  whose  handwriting  is  in  dispute,  is  identifi- 
ed as  the  person  with  whose  handwriting  the  witness  is  ac- 
quainted. Thus,  to  prove  the  handwriting  of  a  member  of 
parhamcnt,  the  opinion  of  a  clerk  emy:»loyed  to  inspect  franks 
lias  been  held  insufTicicnt,  although  the  clerk  has  never  had 
occasion  to  apply  to  the  member  to  verify  his  handwriting.  (1) 
Upon  an  indictment  for  sending  a  threatening  letter,  tried  be- 
fore Lord  Lyndhurst  on  the  Midland  Circuit,  a  postmaster 
gave  evidence,  that  newspapers  had  been  regularly  sent 
through  his  office  directed  to  the  prisoner's  son,  who  resided 
in  .Tamaica ;  and  that,  on  one  occasion,  the  prisoner  called 
upon  him  to  inquire  about  an  overcharge  of  postage  for  one  of 
these  newspapers,  and  that  he  had  said,  he  should  write  to 
Sir  F.  Freeling  upon  the  subject ;  and  that  Sir  F.  Freeling  af- 
terwards sent  to  the  postmaster  a  letter  on  the  subject,  pur- 
porting to  be  written  by  the  prisoner  :  Lord  Lyndhurst  reject- 
ed the  evidence,  on  the  ground,  that  the  prisoner  had  not 
been  sufficiently  identified  with  the  person  who  wrote  the 
directions  on  the  newspapers,  or  the  letter  purporting  to  have 
been  written  by  the  prisoner.  The  identity,  however,  may 
be  proved  by  other  persons  besides  the  witness,  who  gives 
evidence  of  the  handwriting.  In  a  case,  where  the  witness 
had  never  seen  the  party  whose  handwriting  he  proved,  it 
was  held  sufficient  evidence  of  identity,  that  the  party  lived 
in  the  town  from  which  the  letters  purported  to  have  been 
written,  and  that  no  other  person  of  the  same  name  lived 
there.  (2) 

Refresh-  ^  witness  wlio  lias  had  sufficient  means  for  enabling  him  to 

ing  memory  ^.^^  evidence  respecting  a  person's  handwriting,  and  yet  does 
not  retain  any  distinct  impression  upon  the   subject,  may  be 

r  *695  1  *allowed  to  refresh  his  memory,  at  the  time  of  giving  his  evi- 
dence, by  looking  at  a  paper  from  which  he  has  formed  his 
opinion,  and  which  he  has  kept  in  his  possession,  and  may 
then  declare  his  opinion  as  to  the  genuineness  of  the  paper  in 
question.  (I)     In   such  a  case,   not  only  is    there   no  direct 

(4)  In  Burr.  v.  Harper,  Holt's  N.    P.  had  not  seen  him  write  for  a  great  length 

C.  420,  the  witness's  belief  was  founded  of  time. 

on  a  single  specimen,  and  he  was  unable  (1)  Batchelor  v.   Sir   J.  Honeywood, 

to    speak   to    the   handwriting,    without  2  Esp.  714.     Carey  f.  Pitt,  Peake's  Ev. 

refreshing  his    memory  at   the   trial.     In  App.  14.     See  Randolph    r.    Goode,  5 

Eagleton  v.   Kingston,    S    Yes.    467, —  Pr.  312.     Lord  Ferrars  t.  Shirley,  Fitz. 

Lord  Eldon  says,  that  a   witness  may  be  195. 

called  to  speak  to    handwriting,  who  has  (2)  Harrington    v.  Fry,   R.  &  M.  90. 

not    seen    the    party  write   for    twenty  (1)  Burr  v.  Harper,    Holt's  N.  P.    C. 

years,  and  that  in  Home  Tooke's  case,  420.     In  Doe  v.  Suckermore,  1  Nev.  ^ 

Woodfall,  who  provad  his  handwriting,  P.  51,  Patteson,  J.,  said,  that  in  Burr  v. 
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comparison  by  juxta-position  of  writings;  but  there  is  little 
or  no  danger  of  an  unfair  selection  of  specimens,  for  they 
must  be  confined  to  such  as  the  witness  has  become  acquaint- 
ed with  in  other  ways  than  for  the  purpose  of  giving  evi- 
dence in  the  cause  ;  the  general  character  of  the  handwriting 
has  been  acquired  incidentally  and  unintcnl tonally  ;  and  the 
question  appears  to  be,  whether  the  evidence  of  the  witness 
as  to  the  general  character  of  the  handwriting  is  likely  to  be 
more  satisfactory,  when,  perhaps,  he  trusts  to  a  fleeting  im- 
pression, which,  for  want  of  retouching  has  become  faint  and 
indistinct,  or  al'ter  he  has  had  an  opportunity  of  restoring  his 
original  impressions  by  an  inspection  of  the  papers  from  which 
they  were  derived.  (2) 

*Upon  the  trial  of  an  indictment  at  Nottingham,  against  a  [  *G9G  ] 
servant  of  the  Uuke  of  Portland  for  sending  a  threatening  let- 
ter, the  Duke's  steward  spoke  to  having  received  accounts 
from  the  prisoner,  whicli  he  handed  over  to  the  comptroller; 
the  comptroller,  from  his  knowledge  of  the  prisoner's  hand- 
writing, acquired  by  means  of  inspecting  these  accounts,  , 
swore  to  his  belief,  that  the  prisoner  wrote  the  threatening 
letter.  He  was  allowed  to  refresh  his  memory,  by  inspecting 
the  accounts  in  the  witness-box. 

It  seems  that  the  evidence  of  a  witness,  who   upon  the  in-  Jmitaiinj; 
spection  of  handwriting  states  his  belief  that  it  is  forged,  hav- 
ing from  his  habits  acquired  the  requisite  experience  and  skill, 
is  strictly  admissible,  although  he  is  not  acquainted  with  the 
handwriting  supposed  to   be  imitated.     But    various   Judges 

Harper,  comparison  of  handwriting  was  tlie  witness  compared  in  Court  tlie  signa- 
received;  that  the  decision  was  never  ture  in  dispute  with  that  which  was  in 
brought  under  review,  and  tiiat  he  did  his  possession;  lie  did  not  inerciv  corn- 
not  think  it  correct.  See  Layer's  case,  pare  the  signature  in  dispute  with  the 
16  Ilowelt,  196,  in  the  examination  of  standard  in  liis  own  mind  as  revived. 
the  witness  Doyley.  The  case  of  Tili-  The  distinction  is,  indeed,  too  refined  to 
ter  V.  Minchin,  in  .'Vlanning's  Index,  131,  be  of  much  service  in  ordinary  [iractice; 
seems  contrary.  Tiiere  seems  to  he  no  but  it  should  seem,  that  the  witness 
distinction  as  to  the  liberty  of  using  a  pa-  should  put  by  the  document  with  which 
per  for  the  purpose  of  refresiiiug  a  wit-  lie  refreshes  his  memory,  before  he  is 
ness's  recollection,  concerning  liaiidwri-  shewn  the  disputed  handwriting,  and 
ting  between  the  case  where  be  has  seen  should  conipai(j  that  wiiting  only  with 
the  party  write,  and  where  he  has  ac-  such  a  standard  as  existed  in  his  mind 
quired  a  knowledge  of  handwriting  by  before  his  memory  was  refreshed, 
other  means,  see  \wr  W'illiiieiis,  .).,  refer-  (2)  It  should  seem,  that  aliiiongh  the 
ring  to  Burr  t).  Harper  and  Doe  v.  Suck-  witness  had  formed  iiis  opinion  from  va- 
ermore;  in  liurr  r.  Harper  tiie  witness  rious  docuiiK.'nts,  he  might  refresh  his 
had  seen  the  party  sign  the  paper  which  memory  by  the  inspection  of  one  of  them, 
he  had  in  his  possession.  l\Jr.  J.  VVil-  For  he  must  speak  as  to  llie  general  char- 
liams  in  J)oe  v.  Suckermoie,  observes,  acter  of  the  handwriting  which  he  has 
that  the  case  of  Burr  i'.  Harper  is  un  nu-  derived  fiom  all  the  pajiers  he  has  seen, 
thority,  up  to  the  e-vtcnt  of  the  observa-  and  he  may  be  asked,  on  cross-examina- 
tions, in  the  text,  if  not  beyond  them,  lion,  whether  the  inspection  of  one  of 
In  that  cast!,  although  hallas,  <'h.  .1.,  several  papers  revives  in  hw  mind  an  im- 
said,  that  the  perusal  of  the;  specimen  pression  of  such  a  general  character,  or 
was  (0  refresh  the  memory, and  not  mr/T-  only  creates  an  impression  derived  froiu 
hf  for    tlie    purpose  of  comparison,  yet  'he  particular    specimen. 
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have  concurred  in  considering  that  little  or  no  weight  is  due 
to  testimony  of  this  description.  (1)  (a)  It  may  be  observed, 
[  *G97  ]  tlic  Courts  are  *decidcdly  otopinion,  that  evidence  of  tliis  de- 
scription ought  to  have  no  inlluence  upon  juries,  and  that  the 
reception  of  it  is  calculated  to  occasion  great  uncertainty  in 
the  administration  of  justice.  (1) 

On  the  subject  of  comparison  of  handwriting,  which  has 
occupied  the  attention  of  the  Courts  on  numerous  occasions, 
it  seems  agreed,  that  a  witness  will  not  be  allowed  to  give  to 

Direct  com-        .  ,"-'  i,.  ■     r  ^  ri  i-^.- 

parison  not  a  jury  thc  rcsult  ot  an  mlerence,  as  to  a  piece  of  handwntmg 
being  that  of  a  particular  individual,  where  that  inference  is 
made,  for  the  purposes  of  the  issue,  from  comparing  the  writ- 
ing in  question  with  another  specimen  of  writing  by  the  same 
individual.  (2)  (Z*) 


Compari- 
son of 

liand-writ- 


ullowed. 


(1)  Per  Deuman,  Ch.  J.,  in  Doe  ». 
Suckermore,  1  Nev.  &  P.  63,  who  said, 
"  that  tieither  Court  nor  jury  would  place 
reliance  on  such  an  opinion,  and  that, 
particularly,  this  chapter  might  be  ex- 
punged from  the  books  of  evidence." 
Such  evidence,  by  inspectors  of  franks, 
clerks  of  the  post-office,  and  other  persons 
of  skill,  has  been  admitted.  See  Good- 
title  d.  Revett  V,  Brahain,  4  T.  R.  497, 
a  trial  at  bar,  where  a  clerk  to  the  post- 
office,  accustomed  to  inspect  franks,  was 
allowed  to  be  examined,  to  prove  that 
certain  handwriting  was  in  an  imitated, 
and  not  a  natural  hand,  and  that  two 
writings  suspected  to  be  in  instated  hands 
were  written  by  the  same  person.  The 
case  was  compared  to  those,  in  vyhich 
evidence  of  a  decypherer,  and  scientific 
evidence  as  to  Wells  Harbour,  was  adr 
initted;  those  cases,  however,  may  per- 
haps be  regarded  as  distinguishable.  The 
witness  admitted,  that  his  mode  of  de- 
tecting imitations  was  by  observing 
whether  the  letters  were  painted,  and 
that,  in  the  case  of  writings  by  old  peo- 
ple, tjiis  wag  a  very  fallible  criterion.  In 
Carey  v.  Pitt,  Peake's  Add.  cases,  130, 
Lord  Kenyon  refijsed  to  receive  similar 
evidence    from   an   inspector   of  franks, 


saying,  that  although  the  evidence  had 
been  received  in  Revett  v.  Br^ham,  yet 
that  he  had  laid  no  stress  upon  it  to 
the  jury.  In  Rex  r.  Cator,  4  Esp.  117, 
145,  an  inspector  was  admitted  to  swear 
that  a  libel  was  in  a  disguised  hand,  but 
he  was  not  allowed  to  give  his  opinion, 
whether,  upon  comparison  of  the  libel 
with  another  writing,  they  both  appeared 
to  him  to  be  written  by  the  same  person. 
In  Gurney  v.  Langlands,  5  B,  4"  A.  330, 
Wood,  13.,  rejected  similar  evidence, 
and  a  new  trial,  moved  for  on  that 
ground,  was  refused.  Part  of  the  Court 
thought  the  evidence  inadmissible;  part, 
that  if  admissible,  it  was  not  entitled  to 
any  weight.  See  Kemp  v.  Mackrill, 
Sayer,  132.  Stranger  y.  Searle,  1  Esp. 
14. 

(1)  Lord  Eldon,  in  Eagleton  v.  Kings- 
ton, 8  Ves.  467,  says,  thdt  .Mr.  Justice 
Buller  first  introduced  this  species  of  evi- 
dence. 

(2)  See  the  observations  upon  this 
subject  by  the  Judges,  in  Doe  v.  Sucker- 
more,  1  iXev.  ^  P.  54.  Per  Dallas,  Ch. 
J.,  ia  Burr  v.  Harper,  Holt's  N.  P.  C. 
420.  Stranger  i'.  Searle,  1  Esp.  14, 
Cleren)ont  v.  Tullidge,  4  C.  .^  P.  1. 
Greaves   v.   Hunter,  2  C.  &  P.  477.     It 


(o)  Chief  Justice  Parsons  is  said  to  have  admitted  skilful  witnesses,  to 
swear  that  the  signature  was  not,  in  their  opinion,  a  natural  one,  nor  written 
by  the  same  person  who  wrote  other  signatures  which  were  produced,  and 
acknowledged  to  be  the  defendant's.  See  2  Stark,  ev.  653,  n.  The  testi- 
mony of  an  expert,  who  speaks  only  from  his  knowledge  and  skill  in  hand- 
writing, was  held  not  to  be  admissible  to  prove  a  forgery.     1  Penn.  IGl. 

(6)  if  the  witness  has  no  previous  knowledge  of  the  hand,  he  cannot  be 
permitted  to  decide  it  in  court  from  a  comparison  of  hands.  Titford  v. 
KtioU,  2  J.  C.  21 1  ;  5  J.  R.  155 ;  9  Cowen,  74  ;  6  Pet.  fl.  767. 

In  Massachusetts,  Maine,  and  Connecticut,  evidence  by  comparison  of 
hands  is  always  admissible;  11  Mass,  ;5D9  ;  2  Greenl.  33  ;  1  Root,  307 ;  9 
Conn.  55.    In  the  latter  case  Mr.  Justice  Daggett  in  delivering  the  judg- 
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The  reasons  assigned  for  this  rule  are,  that  the   specimens  J^easons 
selected  may  have  been  garbled   and  fallacious,  and  may  not  .impcom- 
exhibit  a  fair  specimen  of  the   general  character  of  the  hand-  P^""'^""- 
writing  ;  and.  secondly,  that   this   species    of  evidence  may 
lead  to  numerous  collateral  issues,  and  may  often  come,  with- 
out notice  and  by  surprise,  against  the  party    to  be  affected 
by  it.     For  the  genuineness  of  each   specimen  produced,  by 
Avay  of  testing  the  specimen   pertinent  to   the  issue,  may  be- 
come a  distinct  subject  of  litigation,  dependent  on  the  same 
species  of  testimony.     Another  reason,  less  satisfactory,   has 
been  frequently  given,  namely,  that  if  a  jury   were  unable  to 
read,  they  would  be  incompetent  to  institute  a  comparison  of 
handwriting.     And  it  has  *been  thought  that,    although  the  [  *698  J 
general  character  of  handwriting,  of  which  a  Avitness  has 
formed  a  standard  in  his  own  mind,  may  be  safely  relied  up- 
on, yet  that  the  manner  in  which  a  writer  has  formed  letters, 
in  particular   instances,  does  not  afford  a  proper  criterion  by 
which  the  minds  of  a  jury  should  be  influenced.  (1) 

It  may  be  thought,  that  the  abuse,  rising  from  an  unfair  se- 
lection of  specimens,  would  seldom  be  practised,  or,  if  prac- 
tised, would  be  subject  to  detection,  and  liable  to  the  conse- 

was  considered  by  the  Judges,  in  Doe  v.  ance  of  the   rules   respecting  cnpilal  let- 

Suckerrnore,  that  if  coiiipaiisou  (>f  liuiid-  ters.     See  Da  Costa    v.    Vyn\,    I'eake's 

writing  was  not  admissible  absolutely,    it  Add.    cases,     144,    handwriting    of  Mr. 

could  not   be   received   in    confirmation,  Mickle,   author  of  the  Lusiad. 

tliough  an  attempt  was  made  by  counsel,  (1)  See  the  observations  of  the  Jadg- 

to  reconcile  the   authorities  by    this    dis-  es  upon  this  subject,  in  Doe    v.    Sucker- 

tinction.     The    case    of    Allesbrook    v.  more,  1  Nev.  Sf  V.  54,  as  to  the    objec- 

Ronch,  1  F,«p.  351,  in  which  Lord  Ken-  tion  that  a  jury  might  not  be  able  to  read, 

you  received    direct    evidence   of  hand-  Per  Lord  KIdon,  in  Kagluton  r.  Kingston, 

writing,  by   means    of    collateral   docu-  8\'es.  4()~.      I'er  Dallas,  Ch.  J.,  in  liurr 

ments,  seems  to  be   overruled.     A   wit-  ?•.  Harper,  Holt's  N.    P.   C.    420.     Per 

ness  may  speak  to  handwriting  from  some  Lord  Kenyon,  in  Mucferson  t).  Thoyles, 

particular  characteristic, as  a  close  observ-  Peake,  20. 


ment  of  the  court  reviewed  the  cases.  He  concludes  by  saying: — "It  haa 
been  said,  and  so  it  is  believed  the  law  is  every  where,  that  a  witness  who 
lias  seen  a  person  write  but  once  or  twice,  and  tiiat  pijrluips  ten  or  twenty 
years  a<jo,  is  to  be  received,  to  pive  to  tlie  jury  an  opinion  whetlicr  the  pa- 
j)or  in  question  be  the  hand-writing  of'tlie  party  to  wiioui  it  i.s  ascribed  ;  and 
yet  that  writing,  proved  to  be  genuine,  may  not  be  shown  to  the  jury,  to 
form  their  opinion  of  its  credibility.  It'  this  be  indeed  so,  it  is  a  case  with- 
out analogy.  A  wittiess  may  be  prejudiced  ;  the  jury  arc  presumed  to  bo 
impartial.  Tiiey  can  decide  by  ins])ection  on  the  weight  to  be  given  to  liis 
testimony,  and  that  too,  generally,  with  a  good  degree  of  accuracy.  Tlie 
witness  describes  how  the  person  made  his  letters,  wherein  the  writing  is 
disguised,  and  the  result  of  his  opinion,  ^\'hy  not  |)ermit  the  jury  to  see 
the  ground  of  his  conclusion,  by  examining  those  writings  from  which  he 
has  derived  it.  Maps,  plates,  charts,  surveys,  plans,  and  models  of  machines, 
are  constantly  given  to  the  jury  to  form  their  opinions,  in  cases  where  they 
u])|)ly ;  but  jurors  are  not  generally  more  skilled  in  mathematics,  surveying, 
and  mechanism,  than  in  writings.  But  I  forbear.  It  has  always  ajipeared 
to  me  a  very  feeble  objection,  and  I  rejoice  to  see  it  overruled." 

Evidence  by  comparison  was  admitted  in  corroboration.     5  Binn.  340 ;  2 
M'Cord,  518;  3  Watts,  321 ;  1  Pemi.  IGL 


C54  Private  Writings.  [Ch.  4. 

quenccs  of  exposure.  The  probability  of  a  jury  not  being 
able  to  read,  is,  iu  the  present  day,  somewiiat  remote  ;  it 
seems  to  afford  no  reason,  why  a  witness  should  not  explain 
to  them  the  result  of  his  comparisons  ;  indeed  the  possibility 
of  a  juryman  not  being  able  to  read  or  write  might  afford 
some  ground  for  caUing  a  witness  to  make  a  comparison, 
Avhich,  in  the  case  of  ordinary  modern  writings,  he  could,  if 
he  were  ablo  to  read  and  write,  as  well  make  for  himself. 
This  objection,  also,  seems  to  militate  with  the  doctrine  to 
be  presently  noticed,  that  a  jury  may  compare  handwriting. 
The  creating  of  collateral  issues  is,  doubtless,  a  serious  incon- 
venience, and  this  circumstance  raises  a  question  of  expedien- 
cy, whether  the  obviating  such  an  inconvenience,  is  purchas- 
ed too  dearly  or  not,  by  excluding  one  of  the  means  for  the 
discovery  of  truth.  It  does  not  seem  relevant  to  inquire, 
which  is  the  best  test  of  genuineness, — a  close  and  accurate 
comparison  of  the  formation  of  particular  letters,  and  of  the 
manner  of  writing  particular  words, — or  a  comparison  found- 
ed, generally,  on  a  greater  number  of  instances,  and  attended 
with  fewer  circumstances  of  suspicion,  but,  at  the  same  time, 
more  indistinct,  and  not  so  subject  to  the  test  of  strict  exami- 
nation. It  seems  difficult  to  contend,  that  the  former  mode 
of  comparison,  if  considered  abstractedly,  ought  to  be  exclu- 
ded from  Courts  of  Justice.  In  discussions  relative  to  these 
r  *699  1  points,  it  is  obviously  unfair  to  cite  extreme  instances  ;  *but 
it  ought  to  be  considered,  that  all  testimony  concerning  hand- 
writing, even  when  attended  with  every  circumstance  likely 
to  remove  suspicion,  is  a  very  fallacious  species  of  evi- 
dence. (I) 
,  Within  a  recent  period,  a  rule  has  been  established,  which 

compare,     amouuts  to  a  Considerable  relaxation  of  the  strictness  of  the 

(1)  Contradictory  evidence  is  not  es-  il  law,  in  treating  upon  handwriting.     la 

sential  to  repel  the  proof  of  handwriting,  tlie  same  case,    there   is   much   curioas 

per  Lord  Eldon,  in  Eagleton?'.  Kingston,  matter  as  to  the  forging  of  seals,  and    of 

8  Ves.  467.     See  ib.,   an  anecdote   res-  figures  in  cypher,  and  as  to  the  evidence 

peeling  a   mistake  as   to    Lord    Eldon's  of  clerks  in  the  post-office.     The   point 

own  handwriting.     An  anecdote  relating  is    there    noticed,    whether    a    witness 

to  the  same  subject  is  mentioned  by  Mr.  speaking  from  a    correspondence   should 

Peckham,    in    his   speech   upon    De   la  produce  the  letters,  upon  which  his  judg- 

Motte's  trial.     Many   similar    anecdotes  nient  is  formed.     See  also  some  remark- 

of  mistakes  in  handwriting  will  occur   to  able    cases    upon    handwriting    in     the 

the   legal   reader.     The   speech   of  Mr.  causes  celebres.     It  should  seem  to  be 

Peckham,  and  that    of  Mr.    Adam,    for  more  dithcult  to  prove  genuine  handwri- 

Mr.  Justice  Johnson,  29    Howell,    475,  ting,  or  to  detect  it  when  disguised,  than 

contain  many  valuable  remarks  upon  the  to  disprove  it  when  wrongly  imputed,  on 

subject  of  handwriting.     See  ib.   an  ex-  account  of  the  more    difficult    access    to 

periment,  whether  another  person   could  the  requisite  witnesses.     Where  forgery 

not  write  like  the  defendant.     Many  use-  is   imputed   in    making   an    instrument, 

ful  remarks  upon  the   subject   are    to  be  which    is    the    subject    of  an    action,    a 

collected  from  the  arguments   in    Bishop  Judge's  order  may  be  obtained  for  the  ia- 

Atterbury's   case,  16  Howell,  where  re-  spection  of  it  by  witnesses. 
ference  is  made  to  the  wriiers  on  the  civ- 
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law,  ill  regard  to  the  direct  comparison  of  handwriting.  It 
is  this,  that  a  jury,  upon  a  question  respecting  the  identity  of 
handwriting,  may  take  other  papers  ah-eady  in  evidence,  and 
compare  them  with  that  which  is  in  dispute,  for  the  purpose 
of  coming  to  a  conclusion,  from  the  comparison,  whether  the 
disputed  handwriting  is  genuine.  (2) 

The  principle  on  which  this  rule  is  founded,  has  been  sta- 
ted to  be,  that  the  jury  having  the  documents  before  their 
eyes,  and  being  obliged  to  look  at  them  for  another  purpose, 
it  is  impossible  to  prevent  their  forming  some  opinion  with 
respect  to  their  being  like  or  unlike  the  disputed  writing  ; 
and,  consequently,  when  the  minds  of  the  jury  must  be  so 
employed,  it  is  better  *for  the  Court  to  enter  into  the  same  ex-  [  *700  ] 
amination,  and  to  suggest  any  observations  that  may  occur  as 
to  the  value  of  such  evidence.  (1)  It  may  be  remarked  that, 
from  the  constitution  of  the  human  mind,  a  jury  might  be  ex- 
pected to  feel  some  gratification  of  curiosity,  in  the  discovery 
of  minute  coincidences  in  handwriting,  and  that  this  feeling 
might  often  mislead  them,  even  where  the  coincidences  were 
fanciful  or  accidental. 

But  it  is  an  established  qualification  of  the  last-mentioned  Wriiings 
rule,  that  documents,  irrelevant  to  the  issues  on  the  record,  "levani. 
are  not  to  be  received  in  evidence  at  the  trial,  in  order  to  ena- 
ble a  jury  to  institute  such  a  comparison.  (2)  The  ])rinciple 
which  has  been  above  stated,  as  that  on  which  a  jury  are  al- 
lowed to  compare  hand  writings,  does  not  extend  to  the  ad- 
mission of  documents  irrelevant  to  the  cause.  Such  as  are 
connected  with  the   cause  must  be  proved  to  be  genuine,  for 

(2)  r.rilnth  ».  Williams,  I    Cr.    Sf  S.  IM.  iV  Uoh.  1.34,  n.     It  seems  that  A  lie*- 

47.     Doe  V.  Newton,  1   Nev.  &    P.    4.  brook  v.  Koacli,    1  Esp.  351,    in    which 

See  the  observations    of  the    Judges,    in  Lord  Kenyon    allowed  the    signature    oT 

Doe  V.   Suckermore,  1    Nev.  Sf    1'.    32.  a  defendant  to  several  bills   oi"  exchange 

tsolita  V.  Yarrow,  1  Mo.  &  R.  133.  to  be  compared  by  the  jury  with    his   al- 

(1)  See  the  observations  of  the  .Fudg-  leged  signature  to  the  bill  on  which  that 
es,  in  Doe  v.  Newton,  1  Nev.  &  P.  .'J,  action  was  brought,  is  overruled.  See 
and  in  Doe  v.  Suckermore,  1  Nev.  8f  P.  the  observations  of  the  Court  in  Doe  v. 
3f).  In  Griflilh  v.  Williams,  IJolland,  Newton,  and  Doe  v.  Suckermore.  It 
15.,  pointed  out  several  remarkable  coin-  should  appear  from  the  trial  of  the  Seven 
cidetices  in  the  formation  of  iiandwriting.  Bishops,  4  St.  Tr.  342,    that  a   practice 

(2)  Per  Pattoson,  J.,  in  Doe  r.  Suck-  formerly  prevailed  at  nisi  prius  similar 
ermore,  1  Nev.  tV  P-  49.  His  Lordship  to  Lord  Kenyon's  ruling  in  Allcsbrook  v. 
adds,  "  much  Ilns  can  it  bo  permitted  to  Roach,  in  Doe  v.  Newton,  two  deci- 
introduce  writings,  in  order  to  enable  a  sions  at  ihoCiloucester  assizes  were  cited, 
witness  to  institute  such  a  comparison,  in  which  the  rule  upon  this  subject  was 
Doe  d.  Perry  v.  Newton,  1  Nev.  &,  P.  laid  down  in  the  same  manner  as  in  that 
1,  which  is  an  express  decision  upon  the  case.  See  also  Uromngo  i'.  Rice,  7  ('. 
point.  It  was  said  by  the  Court  that  ^-  P.  54S.  NWiddington  r.  Cousins,  7  C. 
the  case  of  (Jrillilh  r.  Williams,  1  Cr.  k  P.  5!)6.  Allport  r.  .Meek,  4  C.  4- F. 
iV  J.  47,  was  limited  to  tiic  instance  of  2()7,  where  the  drawer's  name  was  ad- 
documents  already  in  evidence  in  the  milted  by  the  .icceptance,  and  'I'mdal, 
cause,  which  were  necessarily  tliereforo  ("h.  J.,  would  not  allow  it  to  be  left  to 
before  the  eyes  of  the  jury.  The  deci-  the  jury  to  compare  thi>  drawer's  name 
sion  in  (>rifFith  v.  Williams  is  so  explain-  with  the  sumo  name  in  the  first  indor«e- 
ed  by  Bollaad,  C,  in  Rex  v.  Morgan,  I  nicnt. 
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the  purpose  of  dotcrniiiiiiii,'  the  matters  in  controversy.  A 
greater  extension  of  the  rule  would  have  the  efEect  of  raising 
a  nuinher  of  issues  altogether  collateral  to  the  cause,  with 
this  additional  objection,  that  one  of  the  parties  to  the  suit 
[  *701  ]  cannot  *know  what  documents  are  about  to  be  produced,  and 
cannot  tlicrefore  come  jjrejared  to  answer  inferences  arising 
from  their  jjroduction.  (1) 

It  is  clearly  established,  that  where  the  antiquity  of  a  writ- 
ing, purporting  to  bear  a  person's  signature,  makes  it  impos- 
sible for  a  witness  to  swear  that  he  has  ever  seen  the  party 
write,  it  is  sufficient  that  the  witness  should  have  become  ac- 
quainted with  his  manner  of  signing  his  name,  by  inspecting 
other  ancient  writings  which  bear  the,  same  signature,  provi- 
ded these  ancient  writings  have  been  treated  and  regularly 
preserved  as  authentic  documents.  (2)  A  witness  may,  there- 
fore, be  regularly  asked,  whether  he  has  inspected  such  an- 
cient writings,  in  order  to  acquire  a  knowledge  of  the  char- 
acter of  the  handwriting  :  and,  then,  whether  he  believes  the 
writing  in  question  to  be  of  the  same  character.  (3) 

It  seems,  also,  that  it  is  regular  to  lay  ancient  writings  be- 
fore *a  witness  at  the  time  of  the  trial,  in  the  first  instance, 
for  the  purpose  of  his  inspection,  and,  after  a  comparison  made 
in  Court  by  the  witness  between  those  writings  and  the  writ- 
ing produced  for  the  purpose  of  the  issue,  to  inquire  as  to  his 
judgment  and  belief.  (1) 


[  *702  ] 


(1)  See  per  Coleridge,  J.,  in  Doe  r. 
Newton,  1  Nev.  &  P.    7. 

(2)  Several  instances  occurred  of  the 
admission  of  this  kind  of  evidence  in  the 
ease  of  Beer  and  Ward,  on  the  trial  of 
an  issue  out  of  Chancery  in  C.  P.  sitt. 
after  Mich.  T.  1821,  before  Dallas,  C. 
J.,  and,  on  a  second  trial,  before  Lord 
Tenterden  in  K.  B.  sitt.  after  Trin.  T. 
1823.  Holroyd,  J.,  also  adinitted  such 
evidence  in  the  case  of  Doe  d.  Maddock 
V.  Lyne,  Leic.  Sum.  Ass.  1822.  See 
also  Brune  v.  Rawlings,  7  East,  282; 
Morewood  v.  Wood,  14  East,  328; 
Gould  V.  Jones,  1  W.  Bl.  384;  Doe  v. 
Tarver,  R.  &  M.  143,  evidence  of  this 
description  was  rejected  in  Brookbard  i'. 
Woodley,  Peake,  21,  n.  It's  admissi- 
bility was  recognised  by  the  .Judges  in 
Doe  V.  Suckermore.  iNo  particular  pe- 
riod of  antiquity  has  been  assigned  for 
the  introduction  of  evidence  of  this  de- 
scription. In  Brunei'.  Rawlings,  7  East, 
282,  the  supposed  writer  had  been  dead 
about  sixty  years.  It  should  seem,  that 
the  evidence  was  admissible,  wherever, 
in  the  opinion  of  the  .ludges,  there  was 
a  reasonable  ditficulty  in  procuring  bet- 
ter proof  from  the  circumstance  of  an- 
tiquity.    Though  a  certain  degree  of  an- 


tiquity may  be  essential  for  the  admission 
of  the  evidence,  probably  a  greater  or 
less  period  would  be  thought  sufficient 
in  ditFerent  cases,  according  to  the  nu- 
merous circumstances  which  affect  the 
fiicility  of  proof  in  a  greater  degree 
than  mere  length  of  time,  at  least  withia 
the  period  of  sixty  years. 

(3)  "  Whether  by  studying  the  as- 
sumed handwriting,  the  witness  should 
have  acquired  a  knowledge  of  the  hand- 
writing, and  then  appply  himself  to  the 
writing  to  be  proved,  or  whether  an  ac- 
tual comparison  may  be  made  does  not 
seem  clear.  Mr.  Justice  Ilolrojd  was 
of  the  former  opinion.  Lord  Tenterden 
and  Mr.  Justice  Lawrence  received  evi- 
dence of  the  latter  kind."  Per  Wil- 
liams J.,  in  Doe  i'.  Suckermore,  1  Nev. 
Sf  P.  41.  The  practice  adopted  by  Hol- 
royd, J.,  is  stated  in  a  MS.  cnse  in  Stark. 
Ev.  375;  Sparrow  r.  Farrant,  Devon, 
Spr.  Ass,  1819. 

(1)  See  Doe  r.  Tarver,  R.  Sf  M.  143, 
v.'liere  Lord  Tenterden  directed  a  person, 
who  produced  a  paper  bearing  a  signa- 
ture, to  compare  it  with  other  signatures 
of  the  same  steward,  in  books  belonging 
to  the  manor;  observing,  that  he  remem- 
bered   Lawrence,    J.,  directing  a   Mr. 
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111  such  cases  of  the  comparison  of  aucieiit  writings,  tlic 
rule,  at  least  where  a  comparison  is  made  in  Court,  is  diller- 
ent  from  that  which  prevails  as  to  modern  writings.  Tiiis 
difference  is  founded  principally  on  the  necessity  ol  the  case, 
or  more  properly  on  the  consideration,  that  the  inconvenience, 
which  must  arise  from  excluding  evidence,  would  operate  so 
iniiversally  as  to  preponderate  over  the  mischief  to  be  apjire- 
liended  from  distracting  the  attention  of  juries,  being,  in  some 
cases,  distracted,  and  their  judgment  misled.  It  is  also  to  be 
observed,  that  the  evidence  of  ancient  handwriting,  in  diiler- 
ent  ages,  is  a  matter  of  science,  upon  which  juries  require 
the  assistance  of  scientific  witnesses;  and  the  opinion  of  a 
witness  is  Ibunded  in  such  cases  upon  safer  groinids  tha)i  the 
mere  similarity  of  particular  letters.  (2) 

*Some  questions  have  arisen,  whether,  consistently  with 
the  above  rules,  a  witness  may  speak  to  handwriting,  not 
from  a  direct  comparison,  but  from  a  standard  in  his  own 
mind,  where  that  standard  has  been  obtained  purposely  with 
a  view  to  the  particular  cause.  In  the  case  of  Stranger  v. 
iSearle,  (1)  a  witness  had  seen  the  alleged  writer  of  a  disput- 
ed signature  write  several  times,  but,  on  his  adding,  that  this 
was  when  the  defendant  had  written  his  name  for  the  pur- 
pose of  showing  the  witness  his  manner  of  writing.  Lord  Ken- 
yon  rejected  the  evidence,  on  the  ground,  that  the  defendant 
might  write  ditferently  from  his  common  mode  of  writing, 
through  design.     But  where  a  witness  formed   his  ooinion  of 


Siaiulnrd 
ol'liaiict- 
u  riling- 
[nuposely 
;ic<]Mre(l. 

[  *703  ] 


Price,  \vlio  was  accidenlally  present  at 
!i  trial,  to  C(>m|mre  n  certain  ancient  writ- 
ing; wiili  others  jrurporting  to  be  written 
liy  the  ■4aine  person.  In  IJrune  r.  Raw- 
liiigH,  7  I'.ast,  2S2,  similar  evidence  was 
received  by  Le  tJlaiic,  J. ,  the  writer  hav- 
ing been  dead  tibout  sixty  years.  In 
iMorewood  v.  Wood,  14  Ea.st.  32^^,  it 
does  not  precisely  appear,  whether  the 
comparison  was  made  by  a  witness  or  by 
the  jury.  In  none  of  the  cases  was  any 
objection  made  to  the  mode,  in  which 
lln!  witness  insiituled  his  coni()arison, 
niir  is  I  he  mode  ol  romparison  noticed  in 
llic-  rt'ports  with  much  particularilv.  It 
was  o!)served  by  Lord  ilenman,  C.  .1., 
in  Doe  v.  Siickermore,  that  it  is  not  quite 
clear,  that,  in  lact,  the  mode  prescribed 
by  Ilolroyd,  .1.,  was  not  adopted  by 
Lord  Tenierden,  Mr.  .Iiistico  Lawrence 
and  .Mr.  Justice  Lo  Hlanc,  niid  the  coiii- 
jiarison  made  with  the  idea  in  tiie  mind 
of  the  witness,  and  not  with  the  pajier 
itself. 

(2)  It  siiould  seem  tliat  Mr.  Piicc,  llio 
witness  in  whose  hands  Lawrence,  J., 
placed  the  ancient  writings  as  reported 
ill  Doe  1'.  Tarver,  was  tlie  ollicer  of  ii 
Court  ot  Justice,  and  that  a  witness  for 
bl 


tliis  purpose  ouglit  lo  lie  conversant  with 
handwriiing;  per  Lord  Denman,  ('.  J., 
in  Doe  i'.  Suckermore.  "  In  ancient  doc- 
uinenls  it  often  becomes  a  [uire  i|uestiiiii 
of  skill,  the  character  of  the  handaril- 
iiig  varying  with  the  age,  and  the  discri- 
mination of  it  being  inaieriullv  aniii^tuil 
iiy  antiijuariai)  researches.  I'his  in.-iy 
have  naturally  assisted  in  opening  liie 
way  for  the  admission  of  this  evidence, 
even  in  cases  wiiere  skill  of  that  [i.Ttiicu- 
lar  kind  is  not  necessary."  I'er  Cole- 
ridge, J.,  in  l)no  r.  Sucl-erinon;.  'I'bi< 
species  of  evidence  is  to  a  certain  extent 
open  lo  liie  objection,  lliat  the  spccimiMis 
may  be  uiilairly  selected.  Tcr  C  oleridge, 
J.,  in  Doe  V.  iNi-wioii,  I  Nev.  ,'c  I*.  <>; 
per  15. .Hand,  J.,  Rex  v.  .Moigaii,  1  ,M.  k 
\io.  131,11.  Where  a  que-i|ion  arose 
nt  tiisi  11/ ins,  from  the  obsniritv  of  band- 
wriliiig,  wli.it  the  words  of  an  insliumciit 
produci-il  in  evidence  were,  I.oriJ  (hief 
Jii-'tice  Denman  decided  the  point  him- 
Kelf,  and  refused  lo  have  it  put  to  iho 
jury,     Remoii    v.    Hay.ward,     2    .\.    4* 

( 1 )  1  Esp.  14,  see  lliis  cane  commen- 
ted on  by  Lord  Denman,  C.  J.,  in  Doe 
I'.  iSuckeniiore,  1  Nov.  .V  1'.  51). 


058  Private  Writings.  [Oh.  4. 

the  handwrithig  of  a  person,  from  having  observed  it  signed 
to  an  aflidavit  used  in  the  cause,  upon  a  motion  to  postpone 
the  trial,  it  was  held  sullicient.  (2)  Here  the  writing  was 
not  made  expressly  with  a  view  to  the  evidence,  though  prob- 
ably the  attorney  might  have  made  himself  acquainted  with 
it  for  the  i)urposes  of  the  trial. 
Dop.  V.  A  recent  case  has  occurred  upon  this  subject,  in  which  the 

vwfe^'^'  opinions  of  tbe  Court  of  King's  Bench  were  equally  divided. 
The  facts  of  the  case  were  as  follows. — In  an  action  of  eject- 
ment, the  lessor  of  the  plaintiff  claimed  as  heir  at  law,  and 
the  defendant  as  devisee  under  the  will  of  the  person  last 
seised.  The  will  mider  which  the  defendant  claimed,  was 
admitted  to  bear  the  signature  of  the  deceased,  but  it  was  al- 
leged that  the  signatures  of  the  attesting  witnesses  were  for- 
geries. These  witnesses  were  all  called,  and  they  stated  the 
attestation  to  be  in  their  handwriting.  One  of  the  attesting 
witnesses,  admitted,  on  cross-examination,  that  the  signatures 
to  two  depositions  produced  by  the  officer  of  the  Ecclesiasti- 
cal Court  with  the  will  attached  to  it,  and  made  in  a  suit  in 
r  *704  1  ^he  Ecclesiastical  *Court,  were  in  his  handwriting  ;  he  also 
admitted  that  eighteen  detached  signatures  of  his  name, 
w^hich  were  produced  in  Court,  were  in  his  handwriting.  On 
the  part  of  the  plaintiff,  an  inspector  of  powers  of  attorney  at 
the  Bank  was  called,  who  stated  it  to  be  his  duty  to  compare 
the  signature  to  powers  of  attorney  with  former  signatures 
made  by  the  parties.  He  stated,  that  he  had  never  seen  the 
attesting  witness  write,  the  specimens  of  whose  signatures 
were  produced.  It  was  proposed  to  put  the  depositions  into 
liis  hands,  that  he  might  say,  in  looking  at  the  signature  to 
the  will  and  depositions,  whether  they  were  in  the  same 
handwriting.  This  evidence  was  rejected.  The  witness 
was  then  asked,  whether  he  was  acquainted  with  the  hand- 
writing of  the  attesting  witness  ?  To  which  he  answered, 
that  he  had  seen,  before  the  trial,  the  signatures  to  the  depo- 
sitions, and  the  specimens  which  had  been  produced  in  Court, 
and  he  thought,  from  his  former  examinations  of  those  speci- 
mens and  depositions,  that  he  knew  the  attesting  witness' 
handwriting.  He  was  then  asked,  whether  he  believed  the 
signature  of  the  attesting  witness  to  the  will  to  be  written  by 
him.  This  question  was  overruled.  He  was  then  asked, 
whether,  on  looking  at  the  signature  to  the  will,  he  believed 
it  to  be  a  genuine  or  an  imitated  character  of  handwriting  ? 
He  replied,  that,  according  to  his  belief  it  was  an  imitation. 
This  evidence  was  received. 

The  principles  on  which  the  first  piece  of  evidence  was 
rejected,  and  on  which  the  last  was  received,  have  been  be- 
fore considered.     With  regard  to  the  admissibility  of  the  sec- 

{2)  Smith  «.  Sainsbury,  5  C.   &   P.  196. 
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ond  piece  of  evidence,  it  was  argued,  that  there  is  an  essential 
difference  between  casting  the  eye  at  the  same  moment  on 
two  objects  placed  before  it,  in  order  to  judge  of  their  resem- 
blance, and  the  process  of  requiring  familiarity  with  a  certain 
character  of  handwriting,  in  order  to  judge  afterwards, 
whether  a  document  bears  that  character;  (1)  that  the  rule, 
which  rejects  evidence  of  the  former  description,  does  not  ex- 
clude the  latter  kind  ;  and  that  the  knowledge  of  handwriting 
obtained  by  correspondence  *is  of  the  same  nature  as  that  [  *705  ] 
which  is  acquired  from  inspecting  writings  with  an  ex- 
press view  to  a  trial,  and  therefore,  that  if  the  one  kind  of 
evidence  be  received,  the  other  ought  to  be  also. 

On  the  other  hand,  it  was  objected,  that  the  proof  of  the 
specimens  selected  for  the  purpose  of  comparison  would  in 
the  generality  of  cases  lead  to  inconvenient  collateral  issues ; 
(for  the  general  rule  can  not  be  made  to  depend  on  the  acci- 
dental occurrence  of  the  handwriting  to  the  selected  speci- 
mens being  acknowledged;)  that  the  party,  against  whom  the 
selected  specimens  are  used,  would  not  be  prepared  to  meet 
evidence  of  this  description  ;  that  the  general  character  of  a 
person's  handwriting,  which  a  witness  has  acquired  inciden- 
tally, and  unintentionally,  under  no  circumstances  of  bias  or 
suspicion,  is  much  more  satisfactory  than  the  most  elaborate 
comparison  of  even  an  experienced  person,  called  by  the  one 
side  or  the  other  with  a  particular  object:  for  these  reasons, 
that  the  Courts  would  be  justified  in  admitting  the  former 
species  of  evidence,  and  excluding  the  latter. 

With  respect  to  the  history  of  the  practice  of  Courts  of  Jus-  "'^'^y  "'' 

'  ,       ,  T  r  .  ,  ,  prool  roii- 

tice  concernnig  the  prool  ol  handwritmg,  it  may  be  observed,  cemins: 
that  in  this,  as  in  most  other  cases  of  evidence,  the  rules  have  jlj"' ''"''"' 
been  settled  in  very  modern  times.  Comparison  of  handwrit- 
ing, in  it's  most  objectionable  form,  seems  to  have  been  con- 
tinually resorted  to  at  nisi  prius.  Wliilst,  on  the  other  hand, 
the  comparisons  of  handwriting,  which  are  now  constantly 
admitted,  were  thought  to  be  inadmissible,  at  least  upon 
criminal  trials.  The  practice,  for  the  jury  to  compare  writ- 
ings, and  for  the  Judge  in  his  charge  to  comment  uj)on  the 
materials  of  such  comparison,  seems  to  have  originated  within 
living  memory,  if  not  in  the  ])rescntday. 

On  the  trial  of  vMgcrnon  Sydney,  as  appears  irom  the  ])rint-  Sv.incy's 
cd  report  of   that  case,  (1)    three    witnesses    were    called  to  *""'*' 
prove  a  paper  to  be  his    handwriting  ;  the   first  said,   he   liad 
seen  the  ^prisoner  write  the  indorsement  upon  several  bills  of  [  *70G  ] 
exchange,  and  that  he  believed  the  paper  to  have  been   writ- 

(l)  DifTerent  opinions  Invc    l)een  on-  per  Lord    Denninn,    Cli.    J.,  in    Doe  r. 

tertained  as  to  wliicli  of  llie^o   two    pro-  SucUcrmore,  1  Nev.   &.  I'.  5S. 
cesses  atlords  llie  moat  salisfur.tnry  me:inn  (1)   3  Si.  Tr.  302;  8  Ilowull   Si.  Tr. 

of  judging  concerning  iiandwriting.     Son  -107.  S.  C. 
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ten  by  liim  ;  this  evidence  was  objected  to  as  a  comparison  of 
handwriting,  but  admitted  :  the  second  witness  said,  he  had 
not  seen  the  prisoner  write  more  than  once,  but  that  he  had 
seen  his  indorsement  upon  bills,  and  that  the  paper  was  very 
hke  it :  tlie  liiird  witness  said,  lie  had  seen  several  notes, 
which  had  come  to  him  with  the  indorsemeni  of  the  prison- 
er's name,  and  that  he  had  paid  them,  and  he  had  never  been 
called  to  account  for  mispayinent :  the  whole  of  this  evidence 
was  received.  The  prisoner,  in  his  defence,  still  insisted, 
that  nothing  but  the  comparison  of  handwriting  had  been  of- 
fered, as  proof  against  him  ;  and  the  act  of  parliament,  which 
reversed  his  attainder,  states  the  admission  of  this  evidence  as 
one  of  the  grounds  of  the  illegality  of  his  conviction.  That 
act  recites,  among  other  particulars,  that  "  there  had  not  been 
suthcient  legal  evidence  of  any  treasons  committed  by  him, 
there  being  produced  a  paper  found  in  his  closet,  supposed  to 
be  his  handwritmg,  which  was  not  proved  by  any  one  wit- 
ness to  have  been  written  by  him  ;  hut  the  jury  was  directed 
to  believe  it,  by  comparing  it  with  other  loritings  of  his  J' ^  (1) 
However,  if  the  printed  report  of  the  trial  is  correct,  some- 
thing more  than  the  mere  comparison  of  handwriting  was 
laid  before  the  jury :  for,  according  to  that  report,  the  first 
witness  had  seen  the  prisoner  write  his  name  several  times. 
And  though  it  may  be  objected  to  the  testimony  of  the  two 
last  witnesses,  that  the  indorsements  mentioned  by  them, 
were  not  sufficiently  proved  to  have  been  written  by  the  pris- 
oner, that  objection  will  not  apply  to  the  other  witness,  whose 
evidence  was  certainly  admissible.  The  same  kind  of  evi- 
dence was  admitted  in  Lord  Preston's  case  within  a  year  after 
the  reversal  of  Sydney's  attainder,  and  has  been  since  receiv- 
ed in  many  cases  of  great  authority.  (2) 
Ferrers  \.  ^\\e.  first  reported  cas8,  in  which  the  admissibility  of  proof 
p'^y^'-.  1  *of  handwriting  founded  on  a  written  correspondence,  appears 
to  have  been  decided,  is  the  case  of  Lord  Ferrers  v.  Shir- 
ley. ( 1 )  Upon  a  feigned  issue  out  of  Chancery,  directed  to 
be  tried  at  bar,  whether  a  deed,  pretended  to  have  been  exe- 
cuted by  the  Earl  Ferrers  in  the  year  1683,  was  his  deed  or 
not,  several  witnesses  were  called  to  swear  to  the  handwrit- 
ing of  the  subscribing  witnesses  then  dead,  and  amongst  oth- 
ers one  J.  J.,  who  would  have  sworn  to  the  name  of  J.  Cot- 
tington,  whose  name  was  on  the  deed  as  a  witness,  because 
he  had  seen  several  letters  written  by  Cottington  :  whereup- 
on he  was  asked,  whether  he  had  ever  seen  Cottington  write  ? 
to  which  he  answered,  that  he   never  had,    nor  ever  saw  the 

(1)  Cited  in  Layer's  case,  6   St.  Tr.  ermore,  1  Nev.  ^  P.  58.     That  the  prin- 
279.  ted  report  of  the   trial   was   altered   by 

(2)  See  observations  on    the  act   for  JetJ'reys,  see  9  St.  Tr.  865,  n. 
reversing   Algernon   Sydney's   attainder         (1)    Fitzg.  195. 

by  Lord  Deuman,  C.  J.,  in  Doe  r.  Suck- 
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person  that  wrote  the  said  letters,  but  that  his  master  (to 
whom  the  letters  were  written  for  the  rent  of  a  part  of  the  es- 
tate of  the  late  Earl  Ferrers,  which  his  said  master  held,)  in- 
formed him,  they  were  the  letters  of  Cottington,  the  Lord 
Ferrers'  steward,  who  was  the  person  pretended  to  iiave  attes- 
ted the  deed  in  question.  His  testimony  was  hereupon  ob- 
jected to,  because  he  could  not  say  with  any  certainty  wheth- 
er or  not  the  writer  of  the  letters  was  the  same  person  tliat 
attested  the  deed  ;  for  Cottington,  who  was  supposed  to  write 
the  letters,  might  have  got  some  other  person  to  write  those 
very  letters  for  him  ;  and  the  counsel  insisted,  that  in  all  ca- 
ses where  a  witness  would  swear  to  handwriting,  he  must  be 
able  to  say,  that  he  saw  such  a  person  write.  The  Court  re- 
jected the  witness,  because  he  could  not  ascertain  the  identi- 
ty of  the  person.  Bat  Lord  Raymond  said,  "  It  was  not  nec- 
essary in  all  cases,  that  the  witness  should  have  seen  the 
person  write,  to  whose  hand  he  swears  ;  for  where  there  has 
been  a  fixed  correspondence  by  letters,  and  it  can  be  made 
out,  that  the  party  writing  such  letters  is  the  same  man  that 
attested  a  deed,  that  will  entitle  a  witness  to  swear  to  that 
person's  hand,  though  he  never  saw  him  write."  Page  J., 
said,  ''  If  a  subscribing  witness  to  a  deed  lives  in  the  West 
Indies,  whose  handwriting  is  to  be  proved  in  England,  a  wit- 
ness here  may  swear  to  his  hand,  by  having  seen  the  letters 
of  such  person  written  by  him  to  his  correspondent  in  Eng- 
land, because,  under  the  special  circumstances  of  that  case, 
there  is  no  other  way,  or  *at  least  the  dithcully  will  be  great,  [  *r08  ] 
to  prove  the  handwriting  of  such  subscribing  witness."  But 
Lor^  Raymond  ditfercd,  and  said,  "  that  these  special  circum- 
stances could  not  vary  the  reason  of  the  thing."  It  was  fur- 
ther objected  to  the  same  witness,  that  lie  should  produce  the 
letters,  that  the  Court  and  the  jury  might  be  able  to  judge 
of  the  resemblance  between  the  handwriting  of  the  letters 
and  that  on  the  deed  ;  but  this  was  over-ruled  by  the  Court, 
"  because  the  witness  might  well  have  accpiired  a  knowledge 
of  the  character  of  Coltington's  handwriting,  by  having  seen 
several  letters  written  by  him."  The  rule  to  be  deduced 
from  this  case  is,  that  a  witness  may  be  admitted  to  speak  to 
a  person's  handwriting,  if  lie  has  seen  letters,  which  can  be 
proved  to  have  been  written  by  him  ;  but  that  this  antece- 
dent proof  of  the  identity  of  the  person  is  indispensably  nec- 
essary, and  further,  that  hearsay  evidence  of  identity  is  total- 
ly inadmissible.  The  case,  reported  to  have  been  put  by 
Pago  J.,  is  not  very  clearly  stated.  If  it  is  understood  to 
mean,  tliat,  where  a  subscribing  witness  resides  abroad,  slight- 
er proof  of  his  signature  may  be  given  than  is  necessary  in 
other  cases,  it  certainly  cannot  be  supported  ;  but  if  the  mean- 
ing is,  that  his  signature  may  be  jiroved  in  the  same  manner 
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as  if  he  were  dead,  by  a  witness  who  has  seen  letters  proved 
to  be  of  his  writing,  the  case  is  warranted  by  many  later  au- 
thorities, which  have  been  already  mentioned.  And  with  re- 
gard to  the  last  objection,  namely,  that  the  witness  ought  to 
produce  the  letters,  that  the  jury  migiit  judge  of  the  resemb- 
lance, it  appears  to  have  been  made  as  a  preliminary  objec- 
tion to  the  admissibility  of  his  evidence,  and  was  therefore 
properly  over-ruled.  But  after  the  witness  has  been  regularly 
admitted  to  give  his  evidence,  it  seems  reasonable,  that  the 
opposite  party  should  be  allowed  not  only  to  cross-examine  as- 
to  the  inimber  and  appearance  of  the  writings,  which  the  wit- 
ness professes  to  have  seen,  but  also  to  call  upon  him  to  pro- 
duce the  writings  in  Court,  that  the  jury  may  judge  of  the- 
means  which  the  witness  had  of  forming  his  opinion. 
Seven  ^  This  rulc  of  evideucc  appears  not  to  have  been  settled  ati^ 

caseT"  the  time  of  the  memorable  trial  of  the  seven  bishops,  who 
were  tried  for  a  libel  in  the  fourth  year  of  James  II.  In  the 
[  *709  ]  course  *of  that  trial,  a  witness,  called  to  prove  the  signature 
of  one  of  the  bishops,  said  he  had  received  letters  from  him 
on  business,  and  that  he  had  done  what  the  letters  required, 
and  that  he  believed  the  signature  in  question  to  be  the  bish- 
op's handwriting,  but  could  not  swear  that  those  letters  were 
written  by  him.  (1)  This  was  the  strongest  evidence  in  the 
case,  excepting  the  proof  of  the  archbishop's  signature,  which, 
was  proved  by  one  who  had  seen  him  write.  But  Mr.  Jus- 
tice Powell  thought  it  an  objection  to  the  evidence  before 
mentioned,  that  the  witness  had  never  seen  the  bishop  write, 
and  that  the  receipt  of  the  letters  was  not  sufficient,  unless 
he  could  also  swear  who  had  written  them.  A  long  and  de- 
sultory  argument  ensued  on  the  admissibility  of  the  paper  in 
question,  the  counsel  for  the  prosecution  insisting  that  the 
signatures  of  the  bishops  had  been  proved,  and  the  counsel  on 
the  other  side,  that  the  proof  was  insufficient.  Mr.  Justice 
Powell  said,  (2)  "he  thought  the  paper  had  not  been  suffi- 
ciently proved  to  be  subscribed  by  the  bishops.  It  is  too  slen- 
der a  proof  for  such  a  case.  I  grant  you,"'  he  added,  "  in  civil 
actions  a  slender  proof  is  sufficient  to  make  out  a  man's 
hand,  as  by  a  letter  to  a  tradesman  or  a  correspondent,  or  the 
like  ;  but  in  criminal  cases,  such  as  this,  if  such  a  proof  is  al- 
lowed, where  is  the  safety  of  your  life,  or  any  man's  life 
here  ?"  The  Judges  were  equally  divided  in  opinion,  and  the 
paper  was  not  allowed  to  be  read.  Thus  it  appears,  that  at 
that  time  the  rule  of  evidence,  which  has  been  mentioned, 
was  not  admitted  in  criminal  cases,  though  even  then  it  was 
acknowledged  to  be  reasonable  in  cases  of  a  civil  nature. 
But  this  distinction  is  no  longer  made.     If  the  rule  is  true  in 

(1)  4  St.  Tr.  338.  (2)  P.  345. 
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■the  one  case,  it  must  be  equally  true  in  the  other ;  for  the 
rules  of  evidence,  which  ai'c  the  laws  of  truth,  must  be  uni- 
form and  miiversal.  (3) 


*CHAPTER  V.  r*7io  ] 

■OF  THE   ADMISSIBILITY    OF     PAROL  EVIDENCE    TO   CONSTRUE,     ADD 
TO,   VARV,   OR  DISCHARGE    WRITTEN  INSTRUMENTS. 

The  order  in  which  it  is  proposed  to  treat  of  this  intricate 
and  extensive  subject,  is  first,  to  consider  in  what  cases  parol 
•evidence  is  admissible  to  assist  in  the  construction  of  written 
instruments  ;  secondly  in  what  cases  it  is  admissible  to  add 
to,  vary,  or  discharge  written  instruments. 

Section  L 

Of  the  Admissihility  of  Parol  Evidence  to  assist  in  the 
Construction  of  Written  Instruments. 

The  first  section  treats  of  ambiguities  latent  and  patent,  of  Ambigoi- 
ihe  admissibility  of  evidenct;  to  explain  the  meaning  of  a 
word  used  in  a  writing,  or  to  show  that  a  meaning  ought  to 
he  assigned  to  words  ditlering  from  their  ordinary  acce})tation, 
and,  lastly,  of  usage  as  explanatory  of  ancient  grants  and  other 
deeds. 

It  is  an  inflexible  rule,  that,  whatever  evidence  may  be 
called  in  aid  by  a  Court  of  Law  to  assist  it  in  it's  judgment, 
the  only  purpose  for  which  it  can  be  admitted,  is  to  enable 
the  Court  to  determine,  what  is  the  instrument  itself.  (1) 
This  rule  expresses,  in  other  language,  the  general  rule  of 
Jaw,  that  parol  ^evidence  cannot  be  admitted  to  contradict,  or  [  *711  J 
vary  the  terms  of  a  written  instrument.  And  it  naturally 
leads  to  the  rule  laid  down  in  the  well  known  maxim  com- 
mented on  by  Lord  ]iacon,  (1)  distinguishing  the  classes  of 
dilliculties  which  arise  in  the  construction  of  written  instru- 
ments, and  determining  to  which  of  them  parol  elucidatory 
evidence  may  be  applied.  Ambiguitas  verboru/n  latcns  vcri- 
ficatione  suppletnr ;  nam  quod  ex  facto  oritur  ambiguuni, 
vcrificatione  facti  tollitur. 

(3)  See  the    cririiiiial  trials    in    which  discussion  rehitcs  only  to  llio  n)o<l«>  of  ns- 

this  species  of  evidence  lias  been  receiv-  cerlainiiij;  the  operation  of  a  written    in- 

ed.     Cases   of  Lord    Preston,     Francia,  otruineni;  the    question  of  \\w.    optrralion 

J.ayer,  Dr.  Ilensey,  De  la  ftlolte,   in  the  of  parol  evidence,  in  coiiitiiiction    »viih  a 

State  Trials.  written  instrument,  where  hy  law  it  may 

(1^    Fj(/e  Doe  d.  Gwiilim  t'.  (iwilliin,  have    an    etlect    independent    of  it    fulls 

5  IJ.  &  Adol.   129.     It  itiscn/cely  neces-  within  the  second  section, 
eary  to  observe,   that  the  question  aiider         (1)   Reg.  2'i, 
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There  arc  tv/o  kinds  of  ambiguities,  says  the  commentator, 
one  is  called  ru/ihii^uiids  latcns,  the  other  ambigaitas  patens. 
The  lirst  occurs  wlicre  the  deed  or  instrument  appears  upon 
the  face  of  it  certain  and  free  from  ambiguity,  but  the  ambi- 
guity is  introduced  by  evidence  of  something  extrinsic,  or  by 
some  collateral  matter  out  of  the  instrument  ;  the  latter  kind 
is  such  as  ajipears  on  the  face  of  the  instrument  itself, 
i.atpiit  am-  With  respcct  to  the  first,  namely,  the  latent  ambiguity,  as 
''"""•^"  it  is  raised  by  extrinsic  evidence,  so  it  may  be  removed  in  the 
same  manner ;  and  parol  evidence,  admitted  for  that  purpose, 
does  not  vary  or  contradict  the  written  instrument,  but  deter" 
mines  merely  to  what  set  of  facts  it  applies.  Such  evidence 
must  necessarily  be  admissible  to  some  extent,  to  determine 
the  application  of  every  written  instrument.  Parol  evidence 
must  be  received  to  shew,  what  it  is  that  corresponds  with 
the  description,  and,  the  admissibility  of  such  evidence  to  that 
extent  being  conceded,  it  follows,  that  with  the  same  object, 
where  it  becomes  doubtful  to  which  of  several  subjects  the 
instrument  applies, — from  the  circumstance  that  parol  evi- 
dence shews  they  are  all  comprised  within  the  description  in 
the  instrument, — it  would  go  but  one  step  further,  and  would 
not  vary  or  add  to  the  writing,  to  give  parol  evidence  of  other 
extrinsic  facts  which  determine  the  application  of  the  instru- 
ment to  one  fact  rather  than  to  the  others. 

If  a  person  grant  his  manor  of  S.  to  one  and  his  heirs,  so  far 
[  *713  ]  there  appears  to  be  no  ambiguity  ;  but  if  it  should  be  ^'proved, 
that  the  grantor  has  the  manors  both  of  South  §•  and  North 
S.,  this  ambiguity  is  matter  in  fact,  and  parol  evidence  may 
be  admitted  to  shew  to  which  of  the  two  manors  the  deed  ap- 
plied, (a) 

In  this  instance  the  difficulty  is  introduced  by  evidence 
that  there  is  more  than  one  subject  to  which  the  terms  of  the 
written  instrument  are  applicable,  and  a  long  series  of  cases 
have  established  the  rule,  that  the  difficulty  or  ambiguity, 
which  is  thus  introduced,  may  be  removed  by  the  production 


[a]  See  Storer  v.  Freeman,  fi  Mass.  425,  where  it  was  held,  that  the  de- 
fendant rnigrht  give  parol  evidence  to  explain  any  latent  ambiguities.  Thus 
he  might  locate  all  the  land  and  monuments  referred  to  as  boundaries.  So, 
parol  evidence  is  admissible  to  show  the  location  of  a  stake  and  stones  re- 
ferred to  in  the  deed.     13  Maine,  111. 

Where  the  deed  itself  refers  to  any  tiling  of  which  it  does  not  itself  fur- 
nish evidence  ;  or,  2,  where  the  deed  upon  its  face  is  certain  but  some  am- 
biguity is  raised  by  parol  evidence,  parol  evidence  is  admissible.  3  M'Cord, 
272. 

In  cases  also  of  equivocal  agreements  in  writing,  the  circumstances  under 
whicli  they  were  made,  are  open  to  explanation  by  parol  evidence.  2 
Leigh's  R.  ()3G. 

Where  also  there  are  two  descriptions  of  land — as  where  land  is  attached 
by  one  description  and  extended  by  another:  Held,  that  it  is  competent  to 
prove  by  parol  evidence,  that  the  land  is  known  by  either.  5  Pick.  170. 


Sect.  L]  Admissibility  of  Parol  Evidenrc.  665 

of  further  evidence  upon  the  same  subject.  (1)  It  was  said 
in  Lord  Cheyneifs  case,  (2)  that  if  a  man  liave  two  sons 
both  baptized  by  the  name  of  John,  and  conceiving  that  the 
elder,  who  had  been  long  absent,  is  dead,  devises  his  lands 
by  his  will  in  writing  to  his  son  John  generally,  and  in  truth 
the  elder  is  living,  the  younger  son  may,  in  pleading,  or  hi 
evidence,  allege  the  devise  to  him  ;  and  if  it  be  devised  he 
may  produce  witnesses  to  prove  his  father's  intc7it,  (3)  that 
he  thought  the  other  to  be  dead,  or  that  he  at  the  time  of  the 
will  made,  meant  his  son  John  the  younger.  "  No  incon- 
venience," adds  Lord  (^oke,  "  can  arise,  if  an  averment  in 
such  a  case  be  taken  in  case  of  a  devise  by  will ;  he  who 
sees  such  will,  whereby  land  is  devised  to  his  son  John,  can- 
not be  deceived  by  any  such  invisible  averment,  for  when  he 
sees  the  devise  to  his  son  John,  he  ought  at  his  peril  to  in- 
quire which  John  the  testator  intended,  which  may  easily  be 
known  by  him  who  wrote  the  will,  and  others  who  were 
privy  to  his  intent ;  and  if  no  direct  proof  can  be  made  of  his 
intent,  then  the  devise  is  void  for  the  uncertainty."  (4) 

*A  second  class  of  cases,  and  of  some  difficulty,  arises,  ';'■'■""<'"'"' 
Where,  upon  applymg  the  written  mstrument,  it  appears  that  r  #713  ] 
with  relation  to  the  subject  matter,  to  which  it  appears  to  ap- 
ply, the  description  in  it  is  true  in  part,  but  not  true  in  every 
particular.  Such  cases  are  within  the  n\\(i,  falsa  demonstra- 
tio  non  nocet ;  so  much  of  the  descri])tion  as  is  false  is  reject- 
ed, and  the  instrument  will  take  eflect,  if  a  descrij)tion  re- 
main suflicient  to  ascertain  the  ajiplication  of  the  instru- 
ment :  ( 1)(«)  as  where  an  estate  is  devised,  called  A.,  and  is  de- 

(1)  IMiller  v.  Travers,  S  Ding.  244.         Lepiol  v.  Brown,  1  Sail;.  7.     Dowset  «. 

(2)  5  Rep.  (iS,  i.  Sweet,  .Anil)!.   175.     Jones  v.  NuwuiMn, 

(3)  See  ob.serviilions  on  the  .ndniissi-  1  I'l.  60.  Careless  r.  Careless,  1  INIer. 
bility  of  evidence  of  interilion,  post.  3S4.     S.  C.  19  Ves   «)04.   t)()e  i1.  W'est- 

(4)  For  other  e.xamples  of  latent  lake  r.  Wcstlake,  4  B.  &  Aid.  57.  Doo 
ambiguities,  arising  from  an  apparent  d  Morgan  r.  .Morgan,  I  C.  ii  INI.  235. 
applicahility  of  the  writing  to  more  than  Ivichardson  i'.  Watson,  4  B.  Si  \d.  787. 
one  subject,  ace  Bro.  Abr.  Nu.sine,  (53.  S.  C  1  Nov.  S,-  M.  575.  See  also  Doe 
Line  w.  Cowpcr,  .Moore,  104.  Pucy  t).  d.  Thomas  r.  Thotnas,  C  T.  R.  671. 
iMiollis,  I    liiown.    132.      Anon.    Keil-  Miller  j).  Travers,  8  Bin':.  24S. 

way,  41).    («)    Althani's   case,    S    Ivep.  (I)  See  note  (1)  iw/ra,  715. 

155.       Goundou   v.    ClarUe,    Hob.    32. 


[a)  Sco  Wortliiiiijton  v.  Ilylycr,  4  Mass.  \^G,  where  the  law  of  (he  text 
scctiis  to  bo  fully  su|)p()rterl. 

Tlie  (liiriciilty  lirs  in  upplyin<T  the  rule  to  parliciilnr  oa.-.('^-.  wliore  the 
shades  of  distinction  are  very  nice,  Mr.  J.  Story  si'enis  to  <-(in-<idt'r  an  intcr- 
inediate  clas.s  of  aiMl)i;riiities  as  e.xistin^r;  and  that  i.s,  m  here  the  wordis  are 
all  .sensible  and  have  a  settled  iiicanitifj,  hut  at  tiic^  same  time  eonsi.sipiitly 
admit  of  two  interpretation^i,  according  to  the  .^JMhiect  matter,  in  lln;  conleni- 
plation  of  the  parties,  in  .such  a  case,  he  held  that  parol  evideiict^  was  nd- 
inis.sihle,  to  show  the  circumstances  under  wliicli  the  contract  was  inadts  niid 
the  subject  mutter  to  which  tiie  parties  referred. 

A  testator  gave  "  all  rents  in  arrcar  on  licr  real  estates,"  hold,  that  mctuo- 
S6 
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scribed  as  in  the  occupation  of  J3.,  and  it  is  found,  that  though 
there  is  an  estate  called  A.,  yet  the  whole  is  not  in  B.'s  occu- 
pation ;  or  where  an  estate  is  devised  to  a  person  whose  sur- 
name or  Christian  name  is  mistaken,  or  whose  description  is 
imperfect  or  inaccurate.  (2) 

In  the  case  of  Selwood  v.  Mildmay,  (3)  the  testator  devis- 
ed to  his  wife  part  of  his  stock  in  the  four  per  cent,  annuities 
of  the  Bank  of  England,  and  it  was  shewn  by  parol  evidence 
that  at  tiie  time  he  made  his  Avill,  he  had  no  stock  in  the  four 
per  cent,  annuities,  but  that  he  liad  had  some  which  he  had 
sold  out,  and  had  invested  the  produce  in  long  annuities.  It 
was  held,  that  the  bequest  was  in  substance  a  bequest  of  stock, 
using  the  words  as  a  denomination,  not  as  the  identical  cor- 
pus of  the  stock  ;  and  as  none  could  be  found  to  answer  the 
description  but  the  long  annuities,  it  was  held,  that  such 
stock  should  pass  rather  than  the  will  be  altogether  inopera- 
tive. The  case  of  Goodtitle  v.  Southern,  (4)  falls  more 
closely  Avithin  the  same  principle.  A  devise  was  "of all  that 
my  farm  called  Trogues'  Farm,  now  in  the  occupation  of  A. 
C :"  upon  looking  out  for  the  farm  devised,  it  was  found  that 
])art  of  the  lands,  which  constituted  Trogues'  Farm,  were  in 
the  occupation  of  another  person.  It  was  held,  that  the 
thing  devised  was  sufficiently  ascertained  by  the  devise  of 
"  Trogues'  Farm,"  and  that  the  inaccurate  part  of  the  devise 
might  be  rejected  as  surplusage. 

The  case  of  Day  v.  Trigg,  (5)  ranges  itself  precisely  in 
[  *714  ]  the  *same  class.  The  devise  was  of  "  all  the  testator's  free- 
hold houses  in  Aldersgate  Street,"  when  in  fact  he  had  no 
freehold,  but  had  leasehold  houses  :  this  was  held  to  be  in 
substance  and  effect  a  devise  of  his  houses  there,  and  as  there 
were  wo  freehold  houses  there,  so  as  to  satisfy  the  description, 
the  word  "  freehold"  ought  rather  to  be  rejected  than  the  will 
be  totally  void. 

These  cases  follow  the  rule  laid  down  by  Anderson,  C. 
J.  (1)  "  An  averment  to  take  away  surplusage  is  good,  but 
not  to  increase  that  which  is  defective  in  the  will  of  the  tes- 
tator." (2) 

(2)  Miller  r.  Travers,  8  Bing.  248.  Geary,  1  Ves.  sen.  255.     Hampshire  v. 

(3)  Ves.  jun.  306.  See  the  remarks  Pierce,  2  Ves.  sen.  216.  Bradwin  v. 
on  this  case,  in  Miller 'J.  Travers.  Harpur,  Ambl.  3*4.     Parsons   v.    Par- 

(4)  Demise  of  Radford,  2  M.  Sf  S.299.  sons,  1  Ves.  sen.  265.     Dobson  v.  Wa- 

(5)  1  P.  Wms.  286.  terman,  3  Ves.  308,  n.     Druce  r.  Davi- 

(1)  Godbolt'scase,  14.      .  p.  131.  son,  6  Ves.    82.     Penticost  v.    Lee.    2 

(2)  Upon  the  doctrine  of  inaccurate  Jac.  Sf  W.  207.  Evans  v,  Tripp,  6 
description,  see  2  Roll.  Abr.  52,  tit.  Mad.  91.  Doe  d.  Chevalier  v.  Huth- 
Grant,  P.  14  Vin.  Abr.  87,  Grant,  Q,.  vvaite,  3  B.  &  Aid.  632,  Doe  d.  Gore 
Doddington's  case,  2  Rep.  33.     Door  v.  v.  Langton,  2  B.  4-  Adol.  680. 


randums  written  by  him  were  admissible,  to  show  what  he  intended  by  those 
terms.  C  Pick.  (J3. 
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Numerous  other  cases,  illustrating  this  doctrine,  arc  to  be 
found  in  the  books.  In  a  recent  case  (3)  there  was  a  lease  of 
"all  that  part  of  the  park  called,  or  known  by  the  name  of 
Blenheim,  or  Woodstock  Park,  situate  and  being  iu  the  comi- 
ty of  Oxford,  and  now  in  the  occuj)ation  of  one  R.  S.,  lying 
in  a  direct  line  across  the  said  park  from  a  gate  erected,  &c., 
(setting  out  the  abuttals),  together  with  the  farm-houses,  and 
other  houses,  &c.  belonging  or  appertaining  to  the  said  premi- 
ses, and  which  are  now  in  the  occupation  of  the  said  11.  S." 
It  was  held,  (4)  that  land  passed  under  the  lease,  which  was 
comprised  within  the  description  by  the  abuttals,  but  which 
was  not  in  the  occupation  of  R.  S.  (5) 

The  rule  governing  the  admission  of  evidence,  in  cases  of 
erroneous  description,  already  has  been  remarked,  requires, 
that  when  the  erroneous  description,  the  falsa  demonstration 
has  *becn  rejected,  a  sulhcient  description  should  remain,  so  [  *715  ] 
as  to  ascertain  the  application  of  the  written  instrument  ;  (1) 
and  therefore  it  seems,  that  where  a  description  is  in  every 
respect  erroneous,  the  instrument  cannot  take  effect,  (a)  In 
applying  this  rule,  however,  the  distinction  must  be  observed 


(3)  Doe  d.  Smith  and  others  v.  Gallo- 
way, 5  H.  &  Ad.  43. 

(4)  See  the  judgment  of  Parke,  J., 
in  this  case,  cited  infra,  p.  715,  n.  (I). 
See  also  the  judgments  of  Littledale,  J. 
and  I'arke,  J.,  in  Doe  d.  Ashforth  v. 
Bower,  3  B.  &  Ad.  459. 

(5)  II.  S.  was  lessee  of  all  the  park, 
and  it  was  contended  that  the  evidence 
showed  a  virtual  occupation  by  11.  S., 
but  the  judgment  did  not  proceed  on  this 
ground. 

(1)  "When  the  rule  for  a  new  trial 
was  moved  for,  I  alluded  to  the  maxim, 
falsa  demoi\stratio  noil  nocet,  but  in 
doing  Ko,  1  wished  tliat  llie  sense  of  tiiat 
maxim  should  be  attended  to;  I  have  al- 
ways understood  that  such  falsa  dcnian- 
stratio  should  be  superadded  to  that 
which  was  sutlic.ientiy  certain  b(!fore; 
there  must  constat  tie  persona,  and  if 
to  that  an  apt  description  be  added, 
though  false, it  will  not  avoid  the  devise." 
Per  Lord  Kenyon,  (i  T.  R.  G7tJ.  In  the 
judgment  in  Miller  v.  'I'ravers.  8  Hing. 
p.  248,  it  is  said,  that  where  the  descrip- 
tion is  imperfect  or  inaccurate,  parol  evi- 
dence is   admissible,    *^  provided   tliuro 


is  sufficient  indication  of  intention  ap- 
pearing on  the  face  of  the  will  to  justify 
tho  application  of  the  evidence." — "The 
rule  is  clearly  settled,  that  where  there  is 
a  sudicient  description  set  forth  of  pre- 
mises, by  giving  tiie  particular  name  of 
a  close,  or  otherwise,  we  may  reject  a 
false  demonstration;  but  that  if  premises 
be  described  in  general  terms,  and  a  par- 
ticular description  be  added,  the  latter 
controls  the  former."  Per  Pdrke,  J.,  in 
Doe  d.  Smith  v.  Galloway,  5  B.  4-  .'\d. 
51.  This  rule  exactly  agrees  with  that 
laid  down  by  Ilobart,  Ch.  J.,  (Hob. 
171.)  "But  in  grants  of  particulars 
sutliciently  once  ascertained,  another 
mistaking  will  not  frustrate,  though  it  be 
false."  The  same  learned  Judge  says 
of  a  distinction  which  has  been  taken  in 
some  cases  between  the  erroneous  part 
following,  and  preceeding  the  true,  "  in- 
deed, in  one  .sentence  it  i.s  vain  to  imag- 
ine one  part  before  another,  for  tiiou"!) 
words  can  neither  bo  spoken,  nor  writ- 
ten at  once,  yet  the  mind  of  the  author 
compreliiMidH  them  at  once,  which  gives 
xitain  et  inodum  to  the  sentence." 


(a)  If  tho  description  be  so  tincertaiti,  that  it  cannot  be  known  what  estate 
was  intended,  the  conveyance  i.s  void — Ami  "  it  seems  to  be  a  <,'enoral  rule, 
that  when  the  descrii)ti(in  of  tlic  estate  intended  to  be  conveyed  included 
several  particulars,  all  of  which  are  necessary  to  ascertain  the  estate  to  be 
conveyed  ;  no  estate  will  pass,  except  such  as  will  agree  to  every  jKirlicular 
of  the  description."     15y  Parsons,  C.  J.,  1  Mass.  PJG. 
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between  evidence  to  shew  what  the  instniment  describes,  (2) 
and  evidence  to  shew  what  the  party  to  the  instrument  in- 
tended to  describe.  Supposing  that,  with  all  the  light  which 
can  be  thrown  upon  the  instrument  by  evidence  as  to  the 
meaning  of  the  description,  there  appears  to  be  no  person  or 
thing  answering  in  any  respect  to  the  description,  it  seems 
that,  to  admit  evidence  of  a  different  description  being  intend- 
ed to  be  used  by  the  writer,  woidd  be  to  admit  evidence  for 
the  substitution  of  one  person  or  thing  for  another,  in  viola- 
tion of  the  rule,  which  lays  down  that  an  averment  is  not 
good  to  increase  that  which  is  defective.  (3) 

Beaumont  jj  appears  to  be  difficult  to  reconcile  the  case  of  Beaumont 
V.  Fell,  (4)  with  this  doctrine.  A  testator  bequeathed  a  leg- 
acy to  Catherine  Earnley  ;   no  person   bearing  that   name  ap- 

[  *716  ]  peared  to  claim  *it ;  parol  evidence  was  admitted  to  shew 
that  Gertrude  Yardley  was  the  person  meant,  and  the  decree 
of  the  Master  of  the  Rolls  established  the  will  in  her  favour. 
It  was  stated  (1)  by  his  Honor,  in  giving  judgment,  (2)  as  a 
devise  in  which  neither  the  Christian  nor  surname  was  right, 
nor  any  addition  of  certainty  to  help  it.  The  parol  evidence 
received  was  "  that  the  testator's  voice,  when  he  made  his 
will,  was  very  low  and  hardly  intelligible  ;  that  the  testator 
usually  called  the  legatee  Gatty,  which  the  scrivener,  who 
took  instructions  for  drawing  the  will,  might  easily  mistake  for 
Katty,  and  that  the  said  scrivener  not  well  understanding  who 
his  legatee  of  the  500/.  Avas,  or  what  was  her  name,  the  testa- 
tor directed  him  to  J.  S.  and  his  wife  to  inform  him  further, 
who  afterwards  declared  that  Gertrude  Yardley  was  the  per- 
son intended."     It  appears  in  the  judgment,    that  the  Master 

(2)  See  the  observations  on  evidence  made  in  favor  ofthe  plaintiffs,  first  at  the 

of  inlentinn,  ?;!y>a.  Kolls,  and  afterwards  on    the  bill   of  re- 

(S")  Laid  down  by  Anderson,  Ch.    J.,  view  by  Lord  Cowper;  and  it  is    further 

in  Godbolt,  131,  and  adopted  by  Tindal,  stated  in  the  report,  that  tiie  Lord  Chan- 

Ch.  J., and  Lord  Lyndhuist,  in  Miller  v.  cellor  "declared    he  saw    no  iiurt  in    ad- 

Travers,  S  Bing.  niitting  of  collateral  proof  to  make    cer- 

(4)   2  P.  VVnis.  141;  2  Eq.  Ca.    Abr.  tain    the    person,  or     thing    described." 

366,  pi.  8.  The  Lord  Chancellor  seems  to  have  con- 

(1)  2  P.  Wms.  142.  The  case  of  sidered  that  the  description,  100/.  due  on 
Hodgson  V.  Hodgson,  .3  Meriv.  59.3, may,  bond,  was  sufficient,  and  that  the  misde- 
it  seems,  be  considered  a  case  of  inaccu-  scriptioti  of  the  creditor  was  immaterial, 
rate  description.  Robert  Hodgson  devised  It  appears  that  it  was  ordered  by  the  de- 
several  closes  to  the  defendant,  paying  cree,  (2  Vern.  593,  3rd  edit.)  that  the 
100/.  he  owed  to  J.  S.,  and  100/.  he  plaintiffs  should  give  a  bond  to  indemni- 
owed  by  bond  to  one  Shaw.  "It  fell  fy  the  defendant's  estate  against  any  oth- 
out  thnt  the  lOOZ  due  on  bond  was  not  cr  bond  made  by  the  testator  either  to 
due  to  Shaw,  but  was  the  money  of  Al-  Shaw  or  any  other  person, 
ice  Beck,  then  the  wife  of  one  Fitch.  (2)  From  the  mode  in  which  this  case 
By  reason  of  this  mistake,  the  devisee  of  is  reported,  it  is  not  very  easy  to  distin- 
the  land  refused  to  pay  the  100/.'"  The  guish  betwen  the  arguments  of  counsel, 
report  goes  on  to  slate,  that  the  plaintiffs  and  the  judgment;  but  it  should  seem 
examined  Harvey,  who  drew  the  will,  that  the  latter  begins  at  the  words,  "  It 
and  another  witness,  to  shew  what  debt  is  true,"  &,c. 
due  on  bond  was  meant.     A  decree  was 
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of  the  Rolls  further  relied  upon  evidence  that  the  testator  had 
often  "declared  he  would  do  well  for  her."  The  learned 
Judge,  in  giving  judgment,  said  "  Tt  is  true,  if  this  had  been  a 
grant,  nay,  had  been  a  devise  of  land,  it  had  been  void  by- 
reason  of  the  mistake  both  of  the  Christian  and  surname;" 
and  in  another  part  of  the  judgment,  "  and  by  the  common 
law  as  well  as  by  the  statute,  the  devise  of  land  ought  to  be 
in  writing  ;  and  there  had  been  no  writing  to  entitle  Gertrude 
Yardley,  had  this  been  a  devise  of  land." 

*In  the  case  of  Wliithrcad  v.  May,  (1)  where  the  testator,  [  *717  ] 
having  devised  all  his  estates  in  trust  for  his  son  for  life  with 
remainder  over  in  strict  settlement,  &c.  by  a  codicil  after- 
wards revoked  his  will  "  so  far  as  it  related  to  Ids  estate  at 
Liishill  in  the  county  of  Wilts,  and  Heanie  and  Buckland  in 
the  county  of  Kent,  which  he  devised  to  his  son  in  fee,"  it 
appeared,  that  at  the' time  of  the  devise  the  testator  had  lands 
in  the  parish  of  Hcarne  and  in  several  other  parishes,  all 
which  he  had  purchased  by  one  contract  from  one  person  ; 
evidence  was  then  offered  to  shew,  that  the  testator,  by  the 
description  of  his  '•  estate  at  Hcarne'''  meant  to  designate  and 
include  not  only  the  lands  in  that  parish,  but  also  all  the  oth- 
er lands,  which  he  had  purchased  at  the  same  time.  This  ev- 
idence was  received  at  the  trial,  subject  to  the  opinion  of  the 
Court  above  :  and  the  Court  of  Common  Pleas  were  after- 
wards equally  divided  in  opinion,  on  the  question  of  it's  ad- 
missibility. 

In  a  much  later  case,  however,  the  case  of  Doe  on  the  de- 
mise o(  Sir  A.  Chichester  V.  OmcjuIcji,  (2)  which  was  very 
similar  to  the  last,  the  Court  of  Common  l^leas  adjudged  such 
evidence  to  be  inadmissible.  The  question  there  was,  wheth- 
er on  a  devise  of  the  testator's  "  estate  of  Ashton,^^  parol  evi- 
dence could  be  admitted  to  show,  that  the  testator  intended 
by  that  description  to  devise  all  his  maternal  estate,  which 
consisted  of  two  manors  in  the  parish  of  Ashton  and  another 
manor  in  the  adjoining  parish  ;  the  Court  of  Common  Pleas, 
after  hearing  two  arguments,  determined  against  it's  admissi- 
bility. 

Soon  after  this  decision  of  the  Court  of  Common  Picas,  the 
devisee  brought  an  action  of  ejectment  against  the  heir  at  law, 
and  odered  at  the  trial  the  evidence  before  mentioned  ;  on 
the  rejection  of  which,  a  bill  of  exceptions  was  tendered  ;  and 
the  case  was  brought  up  to  the  House  of  Lords  on  a  writ  of 
error.  (3)  The  question  on  the  admissibility  of  the  evidence 
was  referred  *to  the  .ludgcs :  and  Lord  Chief  Justice  (Jibbs  r  *7lg  1 
delivered  their  unanimous  opinion,  that  the  evidence  ought 
not  to  be  admitted. 

(1)  2  Ros.  &  Pull.  593.  mont  v.  Field,  1  ram.  i,-  AM.  2  17. 

(2)  3  Taunt.  147.  Doe  d.  Brown  v.  (3)  Doe  d.  Oxenden  v.  Sir  A.  Cliicb- 
Greening,  3  Maule  ^-  Selw.  171.  Beau-     esler,  4  Dow.  65. 
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Ill  the  case  of  Thomas  v,  Thoinas,  (1)  where  the  testator 
had  devised    to  his   granddaughter  Mary    Thomas,  of  Llech- 
lloyd,  ill  Mertiiyr  parish,  it  appeared  that,  at   the   time  of  his 
death,  he  had  a  granddaughter  of  the  name  of  EUnor  Evans, 
one  of  the  lessors  of  the  plaintiff,  who  Hved  in   the  place  and 
parish  named  in  the  will,  and  also  a  great-granddaughter,  Ma- 
ry Thomas,  the  defendant,  the  only   person  of  that   name  in 
the  family,    but  who  lived  in  another    place,    and  had  never 
been  in  ]\Ierthyr  parish  ;   the  plaintilPs  counsel   at  the  trial  of- 
fered ])arol  evidence  to  shew,  that  the  person,  who  drew  the 
will,   had  made  a  mistake    in  the  name  of  the   devisee  ;  and 
Mr.  Justice  Lawrence  received  the  evidence,  (2)  (a)  subject 
to  the  opinion  of   the  Court  above  on  it's  admissibility  ;  but 
as  the  jury  were  of  opinion,    that  the  name  had  not  been  in- 
serted by  mistake,  and  therefore  found  for  the   defendant   on 
the  first  count,  which  laid  the  demise  from  Elinor  Evans,  the 
admissibility  of  this  evidence    did  not   afterwards  form  any 
part  of  the  argument.     After  this  finding  of   the  jury,    the 
question  was   between   Mary   Thomas  and  the  plaintitf  on  a 
demise  from  the  heir  at  law,  and  in  this  stage  of  the  cause  the 
defendant's  counsel  offered  evidence  of  declarations  made  by 
the  devisor  previous  to  the  making  of  his   will,   expressive  of 
his  regard  for  the  plaintiff,  and  of  his  intention  of  giving  her 
the  premises  in  dispute.     But  this  evidence   was  rejected,  on 
the  ground  that  nothing  dehors  the  will  could  be  received,  to 
shew  the  intention  of  the  testator  (which   could  only  be  col- 
lected from  the  words  of  the  will  itself),   after  the  removal  of 
any    latent  ambiguity  in  the    description  of  persons  or  other 
terms  in  the  will.     And  this  opinion  was  afterwards   affirmed 
by  the  Court  of  King's  Bench.     ''  If  there   had  been  no  per- 
son," said  Lord  Kenyon,  "to  answer  the  description  of  grand- 
[  *719  ]  daughter,   living  at  Llechlloyd,    in  Merthyr  *parish,  I  should 
have  rejected  the  description,  and  have  said,  that  the   devise 
applied  to  Mary  Thomas ;  but  it  appears  that  there  is  another 
person  answering  to  that  part  of  the  description,    who  is  also 
in  another  part  of  the  will  an  object  of  the   testator's  bounty. 
Then,  as  there  are  two  parts  of  the  description  not  answering 

(1)  6  T.  R.  671.  And  see  Lord  (2)  See  8  Vin.  Ab.  312,  pi.  29  ;  and 
Walpole  ».  Lord  Cholmondeley,  7  T.  Hampshire  r.  Pierce,  2  Ves.  216,  cited 
R.  138.  by  Lawrence,  J.,  6  T.  R.  678. 


(a)  See  Jackson  v.  Sill,  11  J.  R.  471,  where  the  doctrine  laid  down  by 
Lawrence,  J.,  that  the  intent  of  the  devisor  was  to  be  collected  from  what 
passed  at  the  time  of  making  the  will,  was  examined  and  restricted  in  its 
application. 

Evidence  as  to  what  was  intended  to  be  included  in  a  deed  is  clearly  in- 
admissible. 5  Pick.  163  ;  7  id.  29  ;  8  id.  455. 

The  declarations  of  a  testator  before  makinfj  his  will,  are  clearly  not  ad- 
missible for  the  purpose  of  construing  a  will.  5  Pick.  404. 
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to  Mary  Thomas,  who  is  named  in  this  clause  of  the  will, 
we  are  left  to  conjecture  who  was  meant  by  the  devisor  ;  but 
the  law  will  not  allow  an  heir  at  law  to  be  disinherited  by 
conjecture.  And  with  regard  to  the  other  question  respecting 
the  rejection  of  evidence,"  added  Lord  Kenyon,  "  it  was  ])roj)- 
erly  rejected  ;  the  supposed  declaration  having  been  made  by 
the  testator,  long  before  the  will  was  made  :  but,  had  they 
been  made  at  the  time  of  making  the  will,  I  should  have 
thought  them  admissible  evidence." 

In  Miller  v.  Travers,  (1)  the  testator  devised  '-all  his  free-  Ser«.* 
hold  and  real  estates  whatsoever,    situate   in  the    county  of 
Limerick   and  in  the  city  of   Limerick,"    to  certain    trustees 
named  in  his  will.     At  the  time  of  making  his  will,    he  had 
no  real  estate  in  the  county  of  Limerick,  but  he   had  a  small 
real  estate  in  the  city  of  Limerick,    and  considerable  real  es- 
tates in  the  county  of  Clare.     It   was  not  disputed,    that   the 
real  estate  in  the  city  of  Limerick  passed  under  the  devise, 
but  the  plaintiff  contended  that  he  was  at  liberty  to  shew,  by 
parol  evidence,  that  the  testator  intended  his  estates  in  Clare 
to  pass  under  the  same  devise.     The  Vice  Chancellor   was  of 
opinion,  that  such  evidence  was  admissible,  and  ordered   that 
the  parties  should  proceed  to  a  trial  at  law  on  an  issue,  wheth- 
er the  testator  did  devise   his  estates  in  the    county  of  Clare, 
and  in  the  county  of  Limerick,  and  in  the  city  and  county  of 
the  city  of  Limerick,  or  either,  or  which  of  them,  to  tlie  trus- 
tees, &c.     Against  this  decree  the   defendant   appealed  ;  and 
the  Lord  Chancellor  requested  the  assistance  of  Tindal,  C.  J., 
and  Lord  Lyndhurst  (then  Lord  Chief  Baron)  upon  the  hear- 
ing   of  the  petition  of   the  appeal.     Tindal,  C.  J.,   delivered 
their  joint  judgment.   After  stating  that  the  question  between 
the  parties  was,  whether  parol  -^evidence  was  admissible,  to  j^  *720  ] 
shew  the  testator's  intention,  that  his  real  estates  in  the  coun- 
ty of  Clare  should  pass  by  his  will,  (assuming   for  the  purpose 
of  argument,  that,  if  parol  evidence  were  admissible  by  law, 
the    evidence  tendered    would    be  sufficient    for  establishing 
beyond  contradiction  the  intention  of  the  testator    to  include 
his  estates  in  Clare  in  the  devise  to   the  trustees,)  the  Chief 
Justice  defines  the  rule  for  the   admission  of  parol   evidence. 
"  It  may  be  admitted,  that  in  all  cases  in   which  a  dilficulty 
arises  in  apfdying  the  words  of  a  will  to    the  thing,   which  is 
the  subject  matter  of  the  devise,  or  to  the  person  of  the  devi- 
see, the  difficulty  or  ambiguity,  introduced  by  the  admission 
of  extrinsic    evidence,  may  be  rebutted  and  removed   by  the 
production  of  further  evidence  upon  the  same    subject,  calcu- 
lated to  explain  what  was  the  estate  or  subject  matter   really 
intended  to  be  devised,  or  who  was  the  person  really  intended 
to  take  under  the   will  ;  and  tins  appears  to  be  the  extent  of 

(1)  8  Bing.  244. 
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Miller  V.  ^Ijp  maxim,  amhiiruiias  vcrhorum  latens  verijicatione  svpplc- 
i«r."  The  Icaniod  Judge  then  observes,  that  the  cases,  to 
which  this  construction  applies,  range  themselves  into  two 
sejjarate  classes  ;  first,  wliere  there  is  more  than  one  estate  or 
subject  matter  of  devise,  or  more  than  one  person  whose  de- 
scription follows  out  and  fills  the  words  used  in  the  will  ; 
secondly,  where  the  description,  contained  in  the  will,  of  the 
thing  intended  to  be  devised,  or  of  the  person  who  is  intended 
to  take,  is  true  in  part,  but  not  true  in  every  particular.  The 
judgment  then  proceeds  : — "  But  the  case  now  before  the 
Court  does  not  appear  to  fall  within  either  of  these  distinc- 
tions. There  are  no  words  in  the  will  which  contain  an  im- 
perfect, or  indeed  any  description  whatever  of  the  estates  in 
Clare.  The  ])resent  case  is  rather  one  in  which  the  plaintitf 
does  not  endeavour  to  api)ly  the  dcscri])tion  contained  in  the 
will  to  the  estates  in  Clare,  but  in  order  to  make  out  such  in- 
tention is  compelled  to  introduce  new  words  and  a  new  de- 
scription into  the  body  of  the  will  itself  The  testator  devis- 
es all  his  estates  in  the  county  of  Limerick  and  the  city  of 
Limerick.  There  is  nothing  ambiguous  in  this  devise  on  the 
face  of  the  will.     It  is  found,  upon  inquiry,  that  he   has  prop- 

[  *72l  ]  erty  in  the  city  of  Limerick,  which  answers  to  the  *descrip- 
tion  in  the  will,  but  no  property  in  the  county.  This  ex- 
trinsic evidence  produces  no  ambiguity,  no  difhculty  in  the 
application  of  the  words  of  the  will  to  the  state  of  the  property 
as  it  really  exists.  The  natural  and  necessary  construction 
of  the  will  is,  that  it  passes  the  estate  which  he  has  in  the 
city  of  Limerick,  but  passes  no  estate  in  the  county  of 
Limerick,  where  the  testator  had  no  estate  to  answer  that  de- 
scription. 

"  The  plaintilf,  however,  contends,  that  he  has  a  right  to 
prove,  that  the  testator  intended  to  pass  not  only  the  estate  in 
the  city  of  Limerick,  but  an  estate  in  a  county  not  named  in 
the  will,  namely,  the  county  of  Clare,  and  that  the  will  is  to 
be  read  and  construed  as  if  the  word  Clare  stood  in  the  place 
of  or  in  addition  to  that  of  Limerick.  "  But  this,  it  is  mani- 
fest, is  not  merely  calling  in  the  aid  of  extrinsic  evidence  to 
apply  the  intention  of  the  testator,  as  it  is  to  be  collected  fr^ra 
the  will  itself,  to  the  existing  state  of  his  property  ;  it  is  call- 
ing in  extrinsic  evidence  to  introduce  into  the  will  an  inten- 
tion not  apparent  upon  the  face  of  the  will.  It  is  not  simply 
removing  a  difficulty,  arising  from  a  defective  or  mistaken  de- 
scription ;  it  is  making  the  will  speak  upon  a  subject  on  which 
it  is  altogether  silent,  and  is  the  same  in  effect,  as  the  filling 
up  a  blank  which  the  testator  might  have  left  in  his  will.  It 
amounts,  in  short,  by  the  admission  of  parol  evidence,  to  the 
making  of  a  new  devise  for  the  testator,  which  he  is  supposed 
to  have  omitted. 
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"  Now,  the  first  objection  to  the  introduction  of  such  evi-  ^fi'i^^rv. 
dence  is,  that  it  is  inconsistent  with  the  rule,  which  reason 
and  sense  lay  down,  and  which  has  been  universally  establish- 
ed for  the  construction  of  wills,  namely,  that  the  testator's  in- 
tention is  to  be  collected  from  the  words  used  in  the  will,  and 
that  words,  which  he  has  not  used,  cannot  be  added.  Denn 
V.  Page.  ( 1 ) 

"  But  it  is  an  objection  no  less  strong,  that  the  only  mode 
of  proving  the  alleged  intention  of  the  testator  is,  by  setting 
up  *the  draft  of  the  will  against  the  executed  will  itself.  As,  [  *722  ] 
however,  thecopy  of  the  will  which  omitted  the  name  of  the 
county  of  Clare  was  for  some  time  in  the  custody  of  the  tes- 
tator and,  therefore,  open  for  his  inspection,  which  copy  was 
afterwards  executed  by  him  with  all  the  formalities  required 
by  the  Statute  of  Frauds,  the  presumption  is,  that  he  must 
have  seen  and  approved  of  the  alteration,  rather  than  that  he 
overlooked  it  by  mistake.  It  is  unnecessary  to  advert  to  the 
danger  of  allowing  the  draft  of  the  will  to  be  set  up  as  of 
greater  authority,  to  evince  the  intention  of  the  testator,  than 
the  will  itself,  after  the  will  has  been  solemnly  executed,  and 
after  the  death  of  the  testator.  If  such  evidence  is  admissible 
to  introduce  a  new  subject  matter  of  devise,  why  not  also  to 
introduce  the  name  of  a  devisee,  altogether  omitted  in  the 
will  ?  If  it  is  admissible  to  introduce  new  matter  of  devise, 
or  a  new  devisee,  why  not  to  strike  out  such  as  arc  contained 
in  the  executed  will  ?  The  elfect  of  such  evidence  in  either 
case  would  be,  that  the  will,  thougli  made  in  form  by  the 
testator  in  his  lifetime,  would  really  be  made  by  the  attor- 
)icy  after  his  death  ;  that  all  the  guards,  intended  to  be  intro- 
duced by  the  Statute  of  Frauds,  would  be  entirely  destroyed, 
and  the  statute  itself  virtually  repealed. 

"  Upon  examination  of  the  decided  cases,  upon  which  the 
]'laintiff  has  relied  in  argument,  not  one  will  be  found  to  go 
the  length  of  supporting  the  ])roposition  which  he  contends 
for:  on  the  contrary,  tliey  will  all  be  lound  consistent  with 
the  distinction  above  adverted  to, — that  an  unc(M-tainty, 
which  arises  from  applying  the  description,  contained  in  iho 
will,  either  to  the  thing  devised,  or  to  the  person  trf  the  d(;vi- 
see,  may  be  helped  by  parol  evidence  ;  but  that  a  uvw  sub- 
ject matter  of  devise,  or  a  new  devisee,  where  the  will  is  en- 
tirely silent  upon  either,  cannot  be  imported  by  parol  evidence 
into  the  will  itself. 

"Thus,  in  the  case  of  f^owe  v.  Lord  /hiiifingffniur,  (1)  in  /■•"rrv. 
which  it  was   held  that    evidence  of  collateral  eirtMunstanccs  i'lZLxce"'^ 
was  admissible,  (as  of  the  ages  of  the  several  devisei's  named 
in  the  *will,  of  the  fact  of  their  beiui^  married  or  uiunarried,  [  *723  1 
and  the  like,  for  the  i)uri)ose  of  as(eit:iining  the  tni«'  eonstrue- 

(1)  3T.  R.  S7.  (1)    I  Uuss.  Kep.  :)SI,  n. 
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fi  tan  den  v 
Standen. 


Mosleij  V. 
Masscy. 


Miiifrv.  lion  ol' the  will,)  such  evidence,  it  is  to  be  observed,  is  not 
admitted  to  introduce  new  words  into  the  will  itself,  but 
merely  to  give  a,  construction  to  the  words  used  in  the  will, 
consistent  with  the  real  state  of  his  property  and  family  ;  the 
evidence  is  produced  to  prove  facts,  which,  according  to  the 
language  of  Lord  Coke,  in  8  Hep.  155,  '  stand  loell  with  the 
words  of  the  will.' 

"  The  case  of  *S7aw(/en  v.  Stande7i,  (1)  decides  no  more, 
than  that  a  devise  of  all  the  residue  of  the  testator's  real  es- 
tate, where  he  has  no  real  estate  at  all,  but  has  a  power  of  ap- 
pointment over  real  estate,  shall  pass  such  estate  over  which 
lie  has  the  power,  though  the  power  is  not  referred  to.  But 
this  proceeds  upon  the  ])rinciple,  that  the  will  would  be  alto- 
gether imperative,  unless  it  is  taken  that,  by  the  words  used 
in  the  will,  the  testator  meant  to  refer  to  the  power  of  appoint- 
ment. 

"  The  case  of  Mosley  v.  Massey  and  others,  (2)  does  not 
appear  to  bear  upon  the  question  now  under  consideration. 
After  the  parol  evidence  had  established,  that  the  local  de- 
scription of  the  two  estates  mentioned  in  the  will  had  been 
transposed  by  mistake,  (the  county  of  Radnor  having  been 
applied  to  the  estate  in  Monmouth,  and  vice  versa,)  the  Court 
held  that  it  was  sufficiently  to  be  collected,  from  the  words 
of  the  will  itself,  which  estate  the  testator  meant  to  give  to 
the  one  devisee,  and  which  to  the  other,  independent  of  their 
local  description:  all,  therefore,  that  was  done,  was  to  reject 
the  local  description,  as  unnecessary,  and  not  to  import  any 
new  description  into  the  will." 

The  cases  before  mentioned  of  Selwood  v.  Blildmay,  (3) 
Goodtitle  v.  Southern,  (4)  and  Day  v.  Trigg,  (5)  are  then 
[  *724  ]  cited  %s  ranging  under  the  head /a/sa  demonstratio  tionnocet 
enough  appearing  "upon  the  will  itself  to  shew  the  intention, 
after  the  false  description  is  rejected."  The  Chief  Justice 
proceeds  :  "  But  neither  of  these  cases  afford  any  authority 
in  favour  of  the  plaintiff;  they  decide  only  that,  where  there 
is  a  sufficient  description  i^i  the  will  to  ascertain  the  thing  de- 
vised, a  part  of  the  description  which  is  inaccurate  may  be  re- 
jected, not  that  any  thing  may  be  added  to  the  will ;  thus 
following  the  rule  laid  down  by  Anderson,  C.  J.,  in  Godb. 
Rep.  131: — 'An  averment  to  take  away  surplusage  is  good, 
but  not  to  increase  that  which  is  defective  in  the  will  of  the 
testator.' 

"  On  the  contrary,  the  cases,  against  the  plaintiffs  con- 
struction appear  to  bear  more  closely  on  the  point.  In  the 
first  place,  it  is  well  established,  that  where  a  complete  blank 


Hunt 
Hort. 


(1)  2  Ves.  jun.  589. 

(2)  8  East,  149. 

(3)  3  Ves.  jun.  306. 


(4)  1  M.  &  S.  299. 

(5)  1  P.  Wms.  286. 
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is  left  for  the  name  of  a  legatee  or  devisee,  no  parol  evidence, 
however  strong,  will  be   allowed    to   fill   it  up  as  intended  ^'■'"'' '°  * 
by  the  testator  :  as  in  Hunt  v.  Hort,  (1)  and  in  many    other 
cases. 

"  Now  the  principle  must  be  precisely  the  same,  whether  it 
is  the  person  of  the  devisee,  or  the  estate  or  thing  devised, 
which  is  left  altogether  in  blank.  And  it  requires  a  very  nice 
discrimination  to  distinguisii  between  the  case  of  a  will, 
where  the  description  of  the  estate  is  left  altogether  in  blank, 
and  the  present  case,  where  there  is  a  total  omission  of  the  es- 
tates in  Clare.  In  the  case  of  Doe  d.  Oxc7iden  v.  C Inches-  Doev.ciu- 
ter,  (2)  it  was  held  by  the  House  of  Lords,  in  affirmance  of  '^"'^'■• 
the  judgment  below,  that  in  the  case  of  a  devise  of  •'  my  es- 
tate of  Ashton,'  no  parol  evidence  was  admissible  to  shew  that 
the  testator  intended  to  pass  not  only  his  lands  in  Ashton, 
but  in  the  adjoining  parishes,  which  he  had  been  accustomed 
to  call  by  the  general  name  of  his  Ashton  estate.  The  Chief 
Justice  of  the  Common  Pleas,  in  giving  the  judgment  of  the 
Judges  in  that  case,  says,  '  If  a  ^testator  should  devise  his  [  *725  ] 
lands,  of  or  in  Devonshire  or  Somersetshire,  it  would  be  im- 
possible to  say,  you  ought  to  receive  evidence  that  his  inteu- 
tion  was  to  devise  lands  out  of  those  counties.'  Lord  Kldon, 
in  the  same  case,  had  stated  in  substance  the  same  opinion. 
The  case  so  put  by  Lord  Eldon  and  by  the  Chief  Justice  is 
the  very  case  now  midcr  discussion. 

"But  the  case  o(  Nciohiu-gh  v.  NeiDhirs^h,  decided  in  the  Nj-trimrgUv 
House  of  Lords  on  the  IGth  of  June  1825,  appears  to  be  in  ^'^"'*"'"''- 
point  with  the  present.  In  that  case  the  appellant  contended, 
that  the  omission  of  the  word  'Gloucester'  in  the  will  of  the 
late  liord  Ncwburgh  proceeded  upon  a  mere  mistake,  and  was 
contrary  to  tlie  intention  of  the  testator  at  the  time  of  making 
his  will,  and  insisted  that  she  ought  to  be  allowed  to  ])rovc, 
as  well  from  tlie  context  of  the  will  itself  as  from  other  e.'^- 
trinsic  evidence,  that  the  testator  intended  to  devise  to  her  an 
estate  for  life  as  well  in  the  estates  iu  Gloucester,  which  was 
not  inserted  in  the  will,  as  in  the  county  of  Sussex,  Avliich 
was  mentioned  therein.  "The  question  '  whether  parol  evi- 
dence was  admissible  to  prove  such  mistake,  for  the  purpose 
of  correcting  the  will  and  entitling  the  a[)pellant  to  the  C«lon- 
cester  estate,  as  if  the  word  '(Gloucester'  had  been  insi-rtcd  in 
the  will,'  was  submitted  to  the  Judges,  and  Lord  Chief  .lus- 
tice  vVbhott  declared  it  to  be  the  unanimous  o[)iiiion  of  those 
who  had  heard  the  argument,  that  it  could  not. 

"  As  well,  therefore,  upon  the  authority  of  the  cases,  and 
more  particularly  of  that  which  is  last  n^ferred  to,  as  ujtou 
reason  and  ])rinciple,  wo  think  the  cvichnice  oH'cred  by  the 
plaintilf  would  be  inadmissible  upon  the  tri;d  of  the  issue,  and 

(1)3  r.ro.  Ch.  C.  311.  (2)    1  Dow.  P.  C.  65. 
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that  it  would  therefore  be  useless  to  grant  the  issue  in  the 
terms  directed  by  the  Vice  Chancellor." 

It  is  remarkaljle,  tliat  the  case  of  Beaumont  v.  Fell  is  not 
the  subject  of  direct  comment  in  this  judgment  ;  it  has,  how- 
[  *726  ]  ever,  ^acquired  some  increase  of  authority  by  the  approval  of 
it  in  other  cases. 

In  Thomas  V.  ThoTiias,  (1)  Lord  Kenyon  said,  "in  addi- 
tion to  the  cases  that  were  cited,  another  in  Peere  Williams 
might  have  been  referred  to,  where  the  name  of  the  legatee 
was  mistaken  ;  the  testator  gave  a  legacy  to  Catherine,  it 
turned  out  that  there  was  a  person  whom  he  frequently  called 
Gatty,  and  not  according  to  her  real  name,  which  was  Ger- 
trude ;  and  when  parol  evidence  of  it  was  received,  it  left  no 
doubt  that  the  testator  meant  Gatty,"  The  other  judges 
made  no  comment  on  this  case.  Soon  after  the  decision  of 
Thomas  v.  Thomas^  Lord  Kenyon  again  made  Beaumont  v. 
Fell  the  subject  of  comment.  "  Where  extrinsic  circumstan- 
ces let  in  by  parol  testimony,  explaining  the  situation  of  the 
testator's  family  and  of  the  legatee's,  introduce  a  doubt  of  the 
testator's  intention,  the  same  kind  of  evidence,  that  introduced 
the  doubt,  may  be  admitted  to  explain  it.  On  that  proceeded 
the  case,  that  I  mentioned  on  a  late  occasion,  of  Beaumont  v. 
Fell,  where  a  legacy  was  given  by  the  will  to  Catherine 
Earnley,  there  being  no  such  person  in  existence  ;  there  was 
no  ambiguity  on  the  face  of  the  will,  but  the  latent  ambigui- 
ty was  introduced  by  extrinsic  evidence,  and  the  same  kind 
of  evidence  also  shewed,  that  there  was  a  person  of  the  name 
of  Gertrude,  whom  the  testator  called  Gatty,  which  name  the 
person  who  drew  the  will  mistook  for  Katty ;  in  that  case, 
therefore,  as  parol  evidence  was  admitted  to  shew  the  latent 
ambiguity,  parol  evidence  was  also  admitted  to  explain  it."  It 
is  perfectly  clear,  from  the  language  of  the  observations  made 
in  these  cases,  that  Lord  Kenyon  did  not  regard  Beaumont  v. 
Fell  as  ranging  within  the  second  class,  referred  to  in  the 
judgment  in  Miller  v.  Travers,  of  cases  of  description  true  in 
part  and  false  in  part ;  and,  therefore,  to  meet  that  learned 
Judge's  reasoning  in  support  of  it,  it  is  not  necessary  to  in- 
quire, how  far  the  judgment  in  Miller  v.  Travers  overrules 
it,  considered  as  a  case  of  falsa  demonstratio.  The  same 
[  *727  ]  view  of  it.  is  taken  by  Sir  James  Mansfield  *in  Doe  v.  Oxen- 
den,  {\)  "  I  need  not  particularize  the  cases  of  devises, 
where  there  were  two  persons  of  the  same  name,  or  where 
the  name,  by  which  properly  was  devised,  applied  equally  to 
two  estates.  (2)     Such  was  the  case  in  Peere  Williams,  of  a 

(1)  Cited,  supra,  718.  to  the  mind  of  the  Judge  ;   in  argument, 

(1)  Supra,  717.  the  position  of  Lord  Hardwicke,  in  Ulrich 

(2)  It  cannot  be  urged,  tliat  the  dis-  v.  Litchfield,  2  Atlw  372  was  cited,  "  I 
linction,  between  an  inaccurate  descrip-  do  not  know,  that  upon  the  construction 
tion  and  aa  ambiguity,  was  not   present  of  a  will,  courts  of  law  or  equity   admit 
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devise  to  Gertrude  Yardley,  by  the  name  of  Catherine  Earn- 
ley,  where  there  was  no  sueh  person  as  Catherine  Karnlcy  ; 
and  the  case  in  Ambler,  (3)  of  legacies  to  John  and  Benedict, 
sons  of  John  Sweet ;  the  testator  had  two  sons,  the  name  of 
one  was  Benedict,  but  the  name  of  the  other  was  James" — "It 
is  not  expressly  said  in  any  of  these  cases,  that  it  was  necessa- 
ry to  receive  the  evidence,  in  order  to  give  effect  to  the  will, 
which  would  not  operate  without  such  evidence.  But  although 
this  is  not  said,  yet  the  rule  seems  to  hold.  It  v/ill  be  found, 
that  the  will  would  have  had  no  operation,  unless  the  evidence 
liad  been  received."  The  learned  Judge  aferwards  says,  "  it 
is  safer  not  to  go  beyond  the  line,"  of  cases  in  which  the  will 
without  the  explanation  would  have  no  oj)eration. 

It  is  remarkable,  that  the  authority  of  the  case  of  Beau- 
mont V.  Fell  has  applied  to  a  greater  extent,  than  *the  rea-  [  *72S  ] 
sous,  originally  assigned  for  the  decision,  appear  to  warrant. 
The  Master  of  the  Rolls  said,  "  It  is  true  if  this  had  been  a 
grant,  nay,  had  it  been  a  devise  of  land,  it  had  been  void  by 
reason  of  the  mistake,  both  of  the  christian  and  surname ;" 
and  again,  "  By  the  common  law,  as  well  as  by  the  statute,  a 
devise  of  land  ought  to  be  in  writing,  and  there  would  have 
been  no  writing  to  entitle  Gertrude  Yardley,  had  this  been  a 
devise  of  land.  However,  this  being  a  betpiest  of  a  personal 
thing,  a  chattel  interest,  makes  it  a  ditferent  case  j  and  as 
originally  a  bequest  of  a  legacy  was  governed  by,  and  con- 
strued according  to  the  rules  of  the  civil  and  canon  law,  so 
shall  it  be  after  making  the  Statute  of  Frauds,  provided  there 
be  a  will  in  writing."  So  that  it  seems,  in  the  judgment  of 
the  Master  of  the  Rolls,  parol  evidence  of  a  disposition  of 
])ersonalty  has  in  itself  an  etlect  independent  of  the  writing, 
provided  there  be  a  written  indication  generally  of  some  dis- 
position of  it. 

The  authority  of  this  case,  so  far  from  warranting  the  gen- 
eral admission  of  such  evidence  on  a  devise,  is  against  the  ad- 
missibility of  it  in  the  case  of  a  devise  or  grant  of  land  ;  and 
the  case  is  of  no  authority  at  all  in  case  of  a  devise  of  a  thing 

parol     evidence,    except   in    two    cases,  bal  dilTerences,  is  identical  witli  tlint  ex- 

tiist,  to  ascertain  the  person,  wliere  there  pressed  in  Miller  v    Travers,  and  liie  cir- 

are  two  of  tlie  same  name;  or  tUe,  where  cuinslance  is  strong   to    show,    that    iho 

tliere  lias  been  si  mistake  in  tiie  christian  view  which  Sir    James    INIaiistield    took, 

name,  or  .surname.     On    this    autliorily,  disapproving  of  Lord  llard\vicl<e's  ruling, 

Sir    James    Mansfield    remarked,    "  that  is  directly  o|)posed  to    the   judgment,    in 

the  rule  here  laid  down  was  certainly  too  Miller  v.  'I'ravers,  and  ought  tlierefore  to 

narrow  ;  for  in  case  the  testator  had  pos-  be  considered  as  superseded  by  it.   ".\m- 

sessed  no  estate  at   Ashton,   the    rule   is,  biguity,  proceeding  from  misdescription," 

that  from  whatever  cause    the    nmbigui-  it  must  however  be  admitted,  is  not  very 

ty     proceeds, — whether    from   a    niisde-  precise  language,  nor  does  the  use    of  it 

scriplion  of  the  estate,  or  from    a  iniitde-  indicate,  tiial  the  distinction  between  am- 

scription  of  the  person,  if  there  be   a    la-  biguity  and  inaccuracy,  was  very  strongly 

tent  ambiguity, — the    parol    evidence    is  marked  in  the  mind  of  the  learned  Judge, 
admissible."     The   rule    laid    down    by         (3)   175,  Dosvsel  r.  Sweet. 
Lord  llardwicke,  with  some  sliglit    vcr- 
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personal,  unless  the  distinction  taken  is  sound.  The  whole 
judgment  professes  to  rest  upon  the  distinction.  Yet  the  ca- 
ses in  which  JiOrd  Kenyon  and  Sir  James  Mansfield  cited  it, 
were  cases  of  devises  of  land.  This  distinction  was  probably 
the  reason  that  Beaiimnnt  v.  Fell  was  not  cited,  or  com- 
mented on  as  an  authority  in  point,  in  tiic  judgment  deliver- 
ed by  Tindal,  (J.  J.,  in  Miller  v.  Travers,  which  was  also  a 
devise  of  land. 

rhmimont  Treating  the  case  of  Beaumont  v.  Fell  as  a  devise  of  land, 
what  is  there  to  distinguish  it  from  that  of  Miller  v.  Travers? 
In  the  former,  the  testator  in  every  particular  misdescribed  the 
devise  intended ;  in  the  latter,  he  misdescribed  the  devised 
estate  intended,  (1)  All  the  arguments  in  the  judgment  of 
Miller  v.  Travers,  seem  to  apply  to  it. 

[  *729  1  *It  is  true,  that  in  Miller  v.  Travers,  a  part  of  the  devise, 
that  of  the  estates  in  the  city  of  Limerick,  was  capable  of 
taking  effect  without  admitting  evidence  to  show  what  was 
meant  by  the  devise  of  the  lands  in  the  county  of  Limerick ; 
but  it  has  been  justly  observed,  (1)  the  devise  of  the  lands  in 
the  county  of  Limerick  was  independent  of  that  in  the  city  of 
Limerick,  and,  where  there  are  two  distinct  devisees,  the  fact 
that  one  of  them  is  satisfied,  cannot  furnish  an  argmnent  for 
refusing  to  give  effect  to  the  other.  (2) 

Nothing  seems  to  be  more  clear  than  the  rule,  that,  in  ca- 
ses of  erroneous  description,  it  is  a  condition  to  the  validity 
of  the  instrument,  that  upon  rejecting  the  erroneous  part  a 
"sufficient  indication  of  intention  must  appear  upon  the  face 
of  the  will ;"  but  if  in  cases,  where  there  is  a  description  of  a 
person  or  thing  not  in  existence,  parol  evidence  is  admissible 
to  shew  that  any  other   person  or  thing  was  intended,  this 

(1)  It  will  not  be  argued,  that   there  shew  the  process  bj' which  Gatty  passed 

is  any  difference  between    a    mistake    in  into  Katty,  and  from  Katty  to  Catherine, 

the  description  of  the  thing  devised  and  a  The  objectionable  evidence  is  that  which 

mistake  in  the  description  of  the  devisee,  shews,    not     what    the   name   used    de- 

(1)  \WgT^m  on  Extrinsic  Evid.,'2A  scribes,  but  what  the  name  was  which 
edit.  p.  119.  the  testator  intended  to  use.     The    argu- 

(2)  The  evidence,  which,  it  seems,  ment  founded  on  the  mistake  of  Katty  for 
would  be  undoubtedly  admissible  in  OJatiy,  may  be  conclusive  of  the  truth  of 
Beaumont  v.  Fell,  would,  in  conjunction  the  parol  evidence,  but  it  has  nothing  to 
with  the  will  itself,  show  that  there  was  do  with  the  admissibility  of  it.  But,  as 
a  devise  to  Catherine  Earnly,  that  no  before  observed,  it  is  not  as  a  case  of 
8uch  person  appeared  to  be  in  existence,  falsa  demonstratio,  that  Beaumont  v. 
but  tliat  there  was  a  claimant  named  Fell,  is  altetnpted  to  be  supported.  The 
Gertrude  Yardley,  whom  the  testator  u-  writing  must  express  the  meaning  of  the 
sually  called  Gatty.  In  this  state  of  the  testator  :  it  makes  no  difference,  whether 
case,  the  question  would  be,  whether,  the  will  be  written  by  him,  or  by  some 
upon  the  principle  faha  demonstratio  one  whose  writing  he  adopts  by  signing 
non  nocet,  ihe  surname  Earnly  being  it;  and  therefore  the  question  is  precisely 
rejected,  the  christian  name,  if  correct,  the  same,  whether  a  mistake  be  made  by 
would  be  itself  a  sufficient  indication  of  the  amanuensis  employed  or  by  himself, 
the  devisee,  and  if  so,  whether  Gatty  To  show  such  a  mistake  made  by  the 
satisfied  that  indication'  Both  these  ques-  former  may  add  to  the  value  of  the  evi- 
tions  leave  untouched  the  general  ques-  dence,  if  admitted,  but  it  cannot  affecl 
tioa  of  the  admissibility  of  evidence,  to  the  question  of  it's  admissibility. 


Sect.  1.]  Admissibility  of  Parol  Evidence.  C79 

rule  is  abrogated.  (3)  Cases  in  which,  after  rejecting  the  er- 
roneous part,  no  sullicient  indication  of  intention  remains,  are, 
before  the  ^rejection  of  the  erroneous  part,  in  every  respect  [  *730  ] 
the  same  as  those  where  a  person  or  thing  not  in  existence  is 
described,  and  to  reject  the  description  in  the  writing  and  to 
admit  parol  evidence  would  be  contrary  to  the  rule  which  re- 
quires an  indication  on  tlie  face  of  the  instrument.  (1)  One  of 
these  rules  then  is  Ivrong  ;  but  the  rule,  requiring  an  indica- 
tion to  remain  on  the  face  of  the  instrument,  is  that  which  is 
supported  by  the  highest  and  latest  authority  ;  and  therefore, 
it  seems,  the  other  must  be  considered  as  overruled. 

Where  an  instrument  uses  a  proper  term  as  designating  a 
person  whom  it  is  intended  to  aliect,  and  no  such  person  is  to 
be  found,  that  proper  name  is  altogether  insensible,  and  it 
seems  that  there  is  no  distinction  between  such  a  case,  and 
one  in  which  an  insensible  word  is  used  designating  any 
other  subject  matter  to  which  the  instrument  relates,  ex.  gr. 
in  a  will,  the  thing  devised;  in  the  first  case,  the  instrument 
is  intended  to  point  out  some  person, — in  the  second,  some 
thing  ;  but  in  both  cases  the  word  used,  with  all  the  assist- 
ance that  evidence  can  give  as  to  the  meaning  of  the  word,  is 
incapable  of  conveying  an  intention.  If  this  be  so,  the  de- 
cision of  Sir  John  Leach,  on  one  point  in  Gohlct  v.  Bcach- 
cy^  (2)  cannot,  it  seems,  be  reconciled  with  Beaiunont  v.  Fell. 
NoUekens,  the  sculptor,  by  a  codicil  to  his  will,  desired  that 
"all  the  marble  in  the  yard,  the  tools  in  the  shop,  bankers, 
mod,  (3)  tools  for  carving,"  (and  certain  other  things,)  should 
be  the  property  of  the  plaintiti".  Parol  evidence  of  a  female 
servant  of  the  ^testator  was  tendered,  who  was  the  attesting  r  *73i  ] 
witness  to  the  codicil  in  question,  that,  before  she  subscribed 
her  name,  she  read  over  the  codicil  in  the  presence  and  hear- 
ing of  the  testator,  and  that  when  she  came  to  the  word 
"  modj"  she  asked  the  testator  what  he  meant  by  it,  and  that 


(3)  Tho   distinction    is    palpable    be-         (2)  3  Simon,    26.     There  is   a  fuller 

twecn  evidence  of  what    the    name  used  report  in  Mr.  VVigrain's    Treatise  on  tiie 

means,  and  evidence  of  what    name    the  Jidmission   of    Extrinsic    Kiidence, 

testator  intended  to  use.    See  ih/a-«,  731 ,  from  which    it    appears    that   tho    \ice- 

lliat  tho  former  evidence  is    in   all    cases  Chancellor  said,  "  that  he  had  found    no 

admissible.  authority    which    exactly    j;overned    tho 

(I)  Itcannotbo  said,  in  answer  to  case;  but  that  upon  principle  he  was 
this  argument,  tiiat  the  rule  as  to  Jalsa  satistied  that  to  admit  llie  evidence  of 
r/emo7i.s<r«<io  applies  only  to  cases  where  INIary  Holt  (the  servant),  rrspectin<»  tho 
the  (irroneous  part  does  describe  some  testator's  declaration,  would  be  to  repeal 
person  or  thing  which  is  in  existence,  tiio  Statute  of  I'rauds."  Tho  ultimate 
It  was  not  so  in  tho  great  majority  of  decision  of  tho  Vice-Chancellor,  2  l{u«s. 
cases  considered  as  falling  within  that  He  IVIylne,  ()2  I,  was  reversed  on  appeal  ; 
class;  it  was  not  so  in  Selwood  r.  Mild-  but  tliis  point  was  not  touched  by  the  re- 
may,  Goodtitlo  V.    Soutliern,    or  Day  i'.  versal. 

Trigg;  the  cases  cited    in  iMiller  f.  Tra-         (3)  There  was  a  small    mark   at   th« 

vers,  as  being  withia  it.  end  of  this  word. 
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he  replied  "  models  ;"  (1)  Sir  John  Leach  held,  (2)  that  her 
evidence  was  clearly  inadmissible.  (3) 

To  ascertain  whether  a  case  presents  latent  amhiguity  or 
erroneous  description,  a  comparison  must  necessarily  be  insti- 
tuted between  the  descri])tion  in  the  instrument,  and  the  sub- 
ject matters  which,  it  is  contended,  are  sullicient  to  satisfy 
it.  (4)  To  do  so  with  certainty,  and  to  make  the  decision  of 
the  Judge,  in  expounding  an  instrument,  independent  of  the 
*accidents  of  his  greater  or  less  knowledge  of  the  sense  of  the 
words  used  by  the  writer,  and  of  the  facts  to  which  they  may 
be  applicable,  it  is  evidently  necessa;y  that  parol  evidence 
should  be  admitted,  to  show  what  is  the  sense  of  the  words 
used,  and  what  are  the  facts  to  which  they  maybe  applicable. 
With  this  view,  evidence  must  be  admissible,  of  all  the  cir- 
cumstances surrounding  the  author  of  the  instrument. 

In  the  simplest  case  that  can  be  put,  namely,  that  of  an  in- 
strument appearing  on  the  face  of  it  to  be  perfectly  intelligible, 
inquiry  must  be  made  for  a  subject  matter,  (1)  to  satisfy  the 
description.  If  in  the  description  of  an  estate,  it  is  desig- 
nated as  Blackacre,  there  nuist  be  evidence  to  show  what 
field  it  is  that  is  known  by  that  name.  (2)  When  there  is  a 


(1)  In  the  report  by  l\Ir.  Wigram,  it 
appears  that  the  servant  further  ank-ed 
the  testator,  whether  he  tneani  the  phiin- 
till"  to  have  the  tnodels?  and  he  said, 
"  yes." 

(2)  3  Simon,  26. 

(3)  A  case  somewhat  similar  to  IJeau- 
mont  ».'.  Fell  was  decided  before  it,  and 
by  the  same  Judge,  Sir  Joseph  Jekyll. 
In  Miistera  u.  Masters,  1  P.  \Vms.  421, 
a  testatrix.  "  gave  to  Mrs.  Sawyer  200/. 
when  there  was  no  such  person  ever 
known  to  her  ;  but  it  was  alleged  she 
meant  one  Mrs.  Swapper."  It  seems, 
however,  from  the  report,  that  part  of  the 
will  was  written  so  blindly,  seeming  to 
have  been  altered,  that  it  was  difficult,  if 
not  impossible  to  read  it.  It  rather  appears, 
however,  from  the  report,  that  the  legacy 
to  Mrs. Swapper  was  not  in  this  part  blind- 
ly written.  A  reference  to  the  Master  was 
ordered  as  to  the  legacy  to  Mrs.  Sawyer, 
'*  to  examine  who  the  testatri.v  meant 
thereby,  and  whether  the  testatrix  meant 
Mrs.  Swapper,  who  was  the  person  that 
contended  (or  the  same;  and  if  the  ftlas- 
ter  should  find  she  was  the  person  inten- 
ded, then  she  was  to  receive  her  legacy 
in  proportion  to  the  other  legatees." 
This  case  was  cited  in  Goblet  v.  Beechey. 
In  Andrews  ?".  Dodson,  1  Cox,  425,  •'  a 
legacy  of  500/.  was  given  to  James,  son 
of  Thomas  Andrews,  of  Eastcheap,  prin- 
ter. There  was  no  person  of  the  name 
of  Thomas  Andrews,  in   Eastcheap,  but 


there  was  James  Andrews,  a  printer, 
who  lived  there  ;  he  had  one  sontnamed 
Thomas  by  his  first  wife,  who  was  re- 
lated to  the  testator  ;  he  had  also  a  son 
by  a  second  wife,  named  James,  who 
was  in  no  manner  related  to  the  testator. 
The  plaintiff,  in  this  cause,  was  the  sou 
by  the  first  wife,  who  claiiried  the  lega- 
cy, insisting  the  testator  meant  "Thoma.'s, 
the  son  of  James,"  instead  of  "  James, 
the  son  of  Thomas;"  and  prayed  some 
inquiry  respecting  these  circumstances. 
But  his  Honour,  Sir  Lloyd  Kenyon,  said, 
"  though  there  were  cases  in  which  Ic- 
acies  were  left  to  persons  by  nick-names, 
and  evidence  had  been  admitted  to  show 
that  the  testator  usually  called  them 
thereby,  yet  he  thought  this  was  beyond 
all  precedent,  and  dismissed  the  bill." 
This  case  was  also  cited  in  Goblet  v. 
Beechey. 

(4)  The  Court  may  take  such  things 
into  consideration  as  to  put  themselves 
ill  the  place  of  the  testator,  and  then  to 
shew  the  terms  of  the  will  afl^ect  the 
property.  By  Parke,  J.,  in  Doe  d.  Tem- 
pleman  v.  IMartin,  1  N.  &  M.  524. 

(1)  By  this  term  is  here  understood 
every  thing  to  which  the  instrument  re- 
lates, as  well  the  person  with,  or  to 
whom  the  deed  or  devise  is  made,  as 
the  thing  which  is  devised,  given,  &c. 

(2)  By  Coleridge,  J.,  in  Doe  v.  Hol- 
tor,  4  A.  ^  E.  81,  and  see  Doe  dem. 
Gore  i;.  Langton,  2   B.    ^   Ad.  6S0,  a 
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devise  of  an  estate  purchased  of  A.,  or  of  a  farm  in  the  occu- 
pation of  B.,  it  must  be  shown  by  extrinsic  evidence,  wliat 
estate  it  was  that  A.  purchased,  or  what  farm  was  in  the  oc- 
cupation of  B.,  before  it  can  be  known  what  is  devised.  (3) 

It  is  evident  tliat  circumstances  must  determine,  whether 
a  particular  person  or  thing  can  be  comprehended  within  the 
terms  of  the  description  in  a  writing.  By  a  will  of  a  musical 
instrument  maker,  giving  his  household  furniture,  a  piano- 
forte would,  or  would  not  pass,  according  to  the  circumstance 
of  it's  being  in  his  warehouse  or  his  dwelling-house.  (4) 

*Though  it  is  now  to  be  considered  as  settled,  by  the  case  [  *733  ] 
of  Rose  V.  Bartlett,  (1)  that  a  testator,  having  freehold  and 
leasehold  property  in  the  same  place,  by  a  devise  of  his  lands 
and  tenements  in  that  place,  passes  only  his  freehold  lands-,  or 
by  a  devise  of  his  messuages  lands  tenements  and  heredita- 
ments in  that  place  to  uses  applicable  only  to  freehold  proper- 
ty, (2)  may,  in  general,  be  considered  as  intending  to  devise 
only  his  freehold  property,  yet  a  different  construction  may 
be  put  upon  the  will,  and  the  leasehold  will  pass,  if  a  ditfer- 
ent  intention  can  be   collected  from  the  circumstance  of  the 

case  of  construction    dependent  upon  a  Bull,  jointl}' for  the  miitoal  benefit  of  Iim 

view  of  tlie  wholo  will.  family."      "  Tlie   testator    died    shortly 

(3)  I  Merivale,  653,  by  Sir  W.  Grnnt.  nfter  the  date  of  his  will,  leaving  hi:) 
Whether  parcel  or  not  is  alwjiys  uiuttur  widow  Sarah  liull,  and  the  said  John 
of  evidence,  by  Buller,  J.,  1  T.  11.  701.  Bull,  and  five  other  children  infants  sur- 
R.  ace.  IJoe  dern.  lieach  v.  The  Earl  of  vivitig  iiiin.  It  was  held  tliiii  the  widow, 
Jersey,  3  B.  iij,  ('.  870.  as   well   as  the   children,  wi-re   coin[)ris- 

(4)  In  Le  Farrant  r.  Spencer,  1  Ves.  ed  in  the  word  "  family."  Lord 
Hen.  1)7,  a  captain  of  an  i'-ast  India  ship  Langdale,  in  giving  bis  jadgtnent,  said, 
devised  "all  his  household  furniture,  lin-  "■  Under  ditlerent  circunistunces  it  (the 
en,  plate,  and  apparel  whatsoever."  The  word,  famih/)  may  mean  a  man's  house- 
testator  died  possessed  of  plate,  India,  hold,  consisting  of  himself,  his  wife,  chil- 
and  ditiiity  goods,  and  some  rough  dia-  dren,  and  servants;  it  may  mean  his  wife 
inonds.  Lord  llardwicUe  directed  a  re-  and  children,  or  his  children  excludin" 
ference  to  the  Master  "  to  distinguish  his  wife  ;  or  in  the  ab.-enee  of  wife  and 
what  goods  he  had  for  his  own  dotno-iiic  children,  it  may  mean  bis  hrotliers  or 
ns(>.  and  vvh.il  for  trade,  or  mercliaiidi/e,  sisters,  or  liis  nest  of  kin ,  or  it  may  mean 
wiliiout  which,"  his  Lordship  said,  "it  the  gene. ilogicul  slock  from  which  he  ninv 
was  ioipossililc  to  determine  of  die  ex-  have  sprung.  All  the-^o  a|)plic'iiio(H  of 
tent  of  the  bcrjuest."  See  also  Kelly  /'.  the  word,  and  some  others,  are  found  in 
Fowlet,  .'\mhler,  GIO.  iVatl  t'.  Jack-  common  parlance  ;  and  in  the  case  n(  u 
son,  1  Bro.  I'.  C.  222.  Carr  i'.  ('arr,  1  will,  we  must  endeavour  to  ascertaifi  tbo 
RIer.  54L  In  Doe  dem.  (iore  r.  Lang-  meaning,  in  which  the  lesialor  cmploM-d 
ton,  2  B.  &  Ad.  (>!•."),  Lord  Tenderdt-n,  the  word,  by  considering  the  circnnir<ian- 
in  delivering  the  judgment  of  the  t'ourt,  ces  and  siiuatiun  in  which  be  wan  pjar.od. 
which  decided  thit  the  words  "  belong-  the  olijc't  in.'  iiad  in  view,  and  the  con- 
ing lo  "  niiglit  be  inleipreted  to  mean  text  ol  ihe  will  ;  and  applying  ilioso  coii- 
"  situate  in,"  said,  "  In  the  decided  sideralions  to  the  preseni  <MH(f,  I  am  of 
cases  in  which  theso  words  have  occur-  opinion,  thai  in  the  words  '  my  family,' 
ed,  and  wherein  it  was  held,  that  proper-  the  testator  clearly  iniendi-d  lo  conijirisu 
ty  in  question  did  not  pass,  the  character  his  wife." 

of  the  property  was  such  as  not  to  admit         (1)   Ko^o  c.  Bartlelt,  Cro.    Car.    292, 

this    iiiter|)reiation   of  the    words."     In  cited  by  Sir  John  Leach,    in   llobson    v, 

BlacUwell  v.  Bull,  I  Keen,  17(),  a  testa-  Blar.kl.iniie,  1  M.  4"  K.  57!). 

tor    directed,    that    his    business    of   a  (2)  Tboiiipsuu  (.  Lady  L:i\\ley,  2  B. 

cheesemonger  should  bo   carried   on  by  &.  1'.  303. 

his  '•  wife  Sarah  Bull,  and  his  sou  John 
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leasehold  projjcrty  being  blended  iu  enjoyment  "with  the  free- 
hold, although  the  limitations  be  to  uses  strictly  applicable  to 
freehold  jn'operty  only.  {?>) 

In  a  case  where  there  was  a  bc(]ucst  to  "  Mrs.  G."  without 
any  other  description,  it  was  referred  to  the  Master  to  inquire 
who  Mrs.  G.  was.  (4)  Evidence  also  is  admissible,  to  show 
[  *734  ]  that  *a  name  used  in  a  will  is  a  nickname,  which  the  claim- 
ant of  the  legacy  bore,  and  by  which  he  was  known  to  the 
testator.  (1)  In  the  same  process  of  comparison  between  the 
description  and  the  surrounding  circumstances,  the  term 
"child,"  in  a  will  may  mean  an  illegitimate  child,  dependent 
upon  the  circumstance  of  the  testator  having  no  legitimate  is- 
sue. (2)  In  such  cases,  the  evidence  is  admitted,  for  the  pur- 
pose of  putting  the  judge  in  the  place  of  the  author  ot  the  in- 
strument. 

The  operation  of  a  Avill  may  vary  in  some  cases  according 
to  the  estate,  or  the  quantity  of  interest,  which  a  grantor  or 
devisor  had  at  the  time  of  making  his  deed  or  will.  (3)  So  it 
may  vary,  according  to  the  situation  or  interest  of  the  grantee 
or  devisee. 

If  a  person  grant  an  estate  for  life  generally,  without  saying 
whether  for  his  own  life  or  for  the  life  of  the  grantee,  evi- 
dence is  admissible  to  show,  what  interest  the  grantor  had  in 
the  premises ;  for  if  he  was  tenant  in  fee,  the  grantee  would 
have  an  estate  for  his  own  life  ;  but,  if  he  was  tenant  in  tail 
or  for  life  only,  then  the  grantee  would  have  an  estate  for  the 
life  of  the  grantor.  (4)  Or,  if  a  testator  bequeath  such  a  sum 
in  a  particular  stock,  it  will  be  a  specific  legacy,  if  he  has 
that  stock  at  the  time  ;  not  specific,  if  he  has  it  not.  (4)  Ev- 
idence is  therefore  admissible,  in  such  a  case,  to  show,  what 
[  *735  J  was  the  *statc  of  property  at  the  time  when  he  made  his 
will ;  and  the  construction  upon  the  will  is,  one  way  or  the 
other,  according  to  the  result.  (1) 

(3)  Ey  Sir  John  Leach,  Hobsoii  v.  tion,  a  clear  intention  to  pass  the  partic- 
BlacUburn,  1  M.  Sf  K.  571.  II.  ace.  ular  estate  must  appear,  wliich  must  ap- 
Goodman  v.  Edwards,  2  M.  Sf  Iv.  759.  pear  upon  the  face  of  the  instrument, 
Newton  v.  Lucas,  6  Sim.  54,  and  on  ap-  still  extrinsic  evidence  has  been  allowed 
peal,  1  I\L  (S"  K.  391.  See  also  the  cases  to  shew  what  the  testator  considered  as 
of  Lowe  V.  Lord  ITuntingtower,  and  his  estate,  and  consequently  to  determine 
Standen  i'.  Standen,  cited  and  comment-  what  passed  under  a  general  devise,  so 
ed  on  in  the  judgment  iu  JMiller  i'.  Trav-  as  to  put  a  parly  to  his  election."  Sug- 
ers,  supra,  722-3.  den  on  Powers,  6th    edit.    163.     So   of 

(4)  Abbott  V.  Massie,  3  Ves.  148.  Satisfaction,  ib.  170. 

(1)   Edge    V     Salisbury,    Amb.     70.  (2)   See  Doe  deni.    Hayter    v.    Join- 

Dowsett).  Sweet.  «6.  175.    "Evidence,"  ville,  3Ea.st,  173,  an  ineflectual  attempt 

said  Parke,  J.,  in  Doe    v.  Watson,  4  B.  to  ascertain  the  persons  designated  by  the 

4"  AdoJ.  800,  is  "admissible  to  shew  not  word  "  family." 

wh:it  the  testator  intended,   but  what  he  (3)  See    Mr.    Justice    Bayley's  judg- 

understood  to  be  signified  by    the   words  nient  in  Smith  dem.    Earl    of  Jeriey    v. 

he  used  in  his   will."      On   this   ground  Doe,  2  B.  &  B.  551. 
seem  to  depend  the  authorities  in  equity,  4)    Ibid.' 

that  though  '*  to  raise  a  qujstion  of  elec-         (1)  Devise  "  to  A.  and  his  heirs,  if  he 
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Another  case,  in  which  evidence  of  the  state  and  amount  ot 
the  testator's  property  has  heen  admitted,  is  the  case  of  Fon- 
ncreau  v.  Poijntz;  (2)  where  Lord  Thnrlow  received  the  er- 
idence,  not  to  control  a  bequest,  which  was  distinctly"  and  ac- 
curately described,  but  because  it  was  uncertain,  upon  the 
whole  context,  whether  the  testator  meant  so  much  per  an- 
num, ox  so  much  as  a  gross  sum.  Lord  Tluniow  decided  the 
case  as  a  case  of  ambiguity.  And  Lord  Alvanley,  in  observ- 
ing on  this  case,  says,  (3)  "Lord  Thurlow's  only  doubt  was, 
whether  parol  evidence  was  admissible  to  ascertain,  whether 
the  testator  did  not  mean  capital,  but  "Ae  had  no  doubt  he 
vmst  know  all  the  circumstances  of  his  affairs.''^  (4)  In  the 
construction,  however,  of  wills;  free  from  ambiguity,  the 
general  rule  is,  that  evidence  of  the  value  of  the  estate  de- 
vised, or  of  the  amount  of  the  testator's  property,  will  not  be 
admitted,  in  order  to  raise  an  argument  in  favour  of  a  particu- 
lar construction  ;  whatever  may  be  the  amount,  the  general 
rule  of  construction  must  prevail.  (5) 

In  the  case  of  Smitlt  v.  Doe.  on  the  demise  of  the  Earl  of 
.Jersey,  (G)  decided  by  the  House  of  liords  on  a  writ  of  error, 
where  the  principal  rpiestion  was  on  a  clause  of  re-entry  in  a 
lease,  under  the  execution  of  a  power  in  a  deed  of  marriage- 
settlement,  by  which  the  settler  was  authorized  to  demise  *by  [  *73G  ] 
indenture  such  premises  as  were  then  leased  for  lives,  &c.  |'"!,'i'',ra 
and  so  as  the  ancient  accustomed  rents  were  reserved,  &c.  rmd  iio^or. 
so  as  the  lease  contained  a  jJower  of  re-oniry  for  non-payment 
of  the  rent  reserved,  &c.,  the  House  of  Lords  determined,  that 
it  was  allowable  to  prove,  that  the  usual  and  accustomed 
form  of  leases  (by  which  the  estate,  settled  in  the  marriage- 
settlement,  had  been  demised,  as  well  before  as  after  the  date 
of  the  settlement,)  had  contained  «  conditional  proviso  of  re- 
entry similar  to  the  one  in  the  indenture,  whose  validity  was 
then  disputed.  "  This  evidence,"  said  Mr,  Justice  Bayley,  in 
Iiis  judgment  in  the  House  of  Lords.  (1)  "is  not  admitted,  to 
produce  a  construction  contrary  to  the  direct  and  natural 
meaning  of  the  words  ;  not  to  control  a  provision,  which  was 
distinct,    and   accurately    descril)cd  ;  but  because  there  is  an 

shall  (lie  without  heirs,  to  B."    if  I?,    i^         (3)  .3  Ves.  320. 

cap;il)le  of  hoin^colhitcrMl  heir  to  A.,  thr;         (4)  On    this     caso    of  ronnoreaii    r. 

the   word    "heirs"    will    he    construed  Poynl/.,  sec  nUo  3  IMerivnIe,  3l!»,  :V-'0. 
"  heirs  of  his  liody."      I'carnc,    Hid;  jT;.  (5)    Don    deni.    llandson    r.     |"vld(>», 

n.  7,    cited    in    Wigrarn    on    Extrinsic.  Cowp.    S3:5.      Slanden    r.    Stnmlen,     2 

Evidence,  ^1.  Hec  also  Morton  »'.   llor-  Vc*.  jun.  .'>!>3.   llichardson  r.    ''.dnionds. 

ton,  ih.  Cro.  .lac.  71.     Devisoto  A.  after  7  T.  U.  <»!•».    Doe  i-.  Drin;;,  2  Maiile  .V 

the  death  of  15.  gives  V<.  an  estate  for  life,  Selw.  45.").   Hoolle  v.  lUmidell.    1    >leri- 

if  B.  be  the  heir  of   the   devisor,    olhir-  valo,  21fi.  Jones  p.  TnoKer,  2  Mi^rivale, 

wise  not.  •'>•'*•  Allornev  (ieneral  r.  (irole,  3  Meri- 

(2)    I    Rro.    C.    C.     172  ;    eitcd    and  vale,  3I(>. 
coniinentcd  on  hy  Mr.  .Iiistice  li.iyley    in  (ti^   2  Urnd.  &.  Bing.   \'?,. 

Sinilli  i>.  Doodem.  Lord  .Jersey,  2  It'rod.         (1)2  Urod.  &  liing.  :).'):t.  .')   (tarn.    & 

&  Bing.  552.  Aid.  3S7. 
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ambiguity  upon  the  face  of  the  instrument,"  (for  the  deed  of 
settlement  required  the  leases  to  contain  a  power  of  re-entry 
generally,  on  non-payment  of  rent,  and  there  are  various 
forms  of  powers  of  re-entry,)  "because  an  indefinite  expres- 
sion is  used,  capable  of  being  satisfied  in  more  ways  than  one. 
I  look  to  the  state  of  the  ])roperty  at  the  time,  to  the  estate 
and  interest  which  the  settler  had,  and  the  situation  in  which 
the  settler  stood  with  regard  to  the  property  settled,  to  see 
whether  that  estate,  or  interest,  or  situation,  will  assist  us  in 
judging  what  the  settler  meant  by  that  indefinite  expres- 
sion." 

It  may  be  laid  down  as  a  general  rule,  that  all  facts  relating 
to  the  subject-matter  and  object  of  the  devise,  such  as  that  it 
was,  or  was  not,  in  the  possession  of  the  testator, — or  relating 
to  the  mode  of  acquiring  it,  the  local  situation,  and  the  dis- 
tribution of  the  property, — are  admissible,  to  aid  in  ascertain- 
ing what  is  meant  by  the  words  used  in  a  will.  (2) 

In  ascertaining  the  meaning  of  every  statute  that  is  passed, 

the  same  inquiry  is  instituted  into  the  circumstances  contem- 

r  *737  1  poJ^^'i'ieous*  with  the  making  of  it, — not  only  into  the  state  of 

cireum-      the  law  upou  the  facts  to  which  it  professes  to  relate,  but  also 

stances  to    \^^q  []^q  circumstancc  which  make  the  interference  of   the 

shew  mean-  ,.,  i-i  ■  r  •       ^     ^   ^ 

inffof  writ-  legislature  necessary  ;  and,  in  the  construction  of  ancient  stat- 
'"=•  utes,  upon  the   same   principle  the  circumstances  existing  at 

the  time  are  referred  to,  as  matter  of  history.  (1)  "It  was  re- 
solved by  the  Judges,"  says  Lord  Coke,  "that  for  the  sure 
and  true  interpretation  of  all  statutes  in  general  (be  they  pe- 
nal, or  beneficial,  restrictive,  or  enlarging  of  the  common 
jaw,)  four  things  are  to  be  discerned  and  considered  :  1st. 
What  was  the  common  law  before  the  making  of  the  acts : 
2nd.  What  was  the  mischief  and  defect,  for  which  the  com- 
mon law  did  not  provide  :  3rd.  What  remedy  the  parliament 
hath  resolved  and  appointed,  to  cure  the  disease  of  the  com- 
monwealth :  and  4th.  The  true  reason  and  remedy  ;  and  then 
the  office  of  all  the  Judges  is  always  to  make  such  construc- 
tion, as  shall  suppress  the  mischief,  and  advance  the  reme- 
dy."  (2) 

(2)  By  Parke,  J.,   Doe   dem.    Tem-  appear  that  at  the  time  when  tliat  statute 

pletnan  v.  Martin,  4  B.  &  Ad.  785,  and  was  passed,  foreign  stocks  existed  :  see 

It  is  added  in  the  report  of  S.  C.  1    Nev.  judgment  of  Tindal,  C.  J.  in  Wells  v. 

&  M.  524.    "  The  Court  may  take  such  Porter,  2  Bing.  N.  C.  729.     And  in  the 

things  into  consideration  as  to  put   them-  case  of  the  Duke  of  Devonshire  r.  Lodge, 

selves  in  the  place  of  the  testator,   and  7  B.  ^  C.  39,  where  the  question  was, 

then  see  how  the  terms  of  the  %vill  affect  whether  grouse  were  birds  of  warren,  in 

the  property."     See  also  Sir  .Tohn  Eden  the  arguments  and  the  judgment,  refer- 

V.  The  Earle  of  Bute,  7  Bro.  P.  C.  445,  ence  was  made  to  the  ancient  modes  of 

fol.  edit.  taking    that  kind    of  game,  and    to    the 

(1)  Upon  a  question  whether  gamb-  parts  of  the  country  in  which  it  had  been 

ling  in  foreign  stocks  was  prohibited  by  known  to  exist. 

the  Slat.  7  Geo.   2,  c.  8,  much  reliance  (2)  Heydon's  case,  3  Rep,  7.  b. 
ivas  placed  upon  the  fact,  that  it  did  not 
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There  arc  other  cases,  depending  on  the  same  principle,  in 
which  the  situation  of  the  party  to  the  writing,  or  the  sub- 
ject-matter to  which  it  relates,  has  been  allowed  more  directly 
to  affix  a  particular  sense  to  words,  though  these  words  have 
a  difterent  meaning,  if  taken  in  their  ordinary  accepta- 
tion. (3) 

*If  the  instrument  be  written  by  a  person  of  a  particular  [  *73S  ] 
class,  or  with  reference  to  a  particular  subject-matter,  evi- 
dence is  admissible  to  shew,  that  among  that  class  of  persons, 
or  with  reference  to  that  snbject-nuittcr,  a  particular  sense  is, 
by  usage,  (1)  attached  to  the  words,  dillerent  from  the  popular 
sense.  (2)  (a) 

(3)  In  Simpson  v.  Henderson,  M.  &  future   indefinite    failure   of   issue:"     2 

M.  300,  in  an  action  for  a  breach  of  gov-  Powell  on  Devises,  by  Jarman,  507. 
enant  that  a  ship  should  take  goods  on  (1)   Usage    may  he  applied  to  written 

board  "  forthwith,"    Lord    Tenderden,  instruments  for  two  purpo;=es:  first,  witii 

admitting   that    that   word    in   strictness  the  view  under    consideration,    of  ascer- 

meant    "immediately,"    received    evi-  taining  the    meaning  of  ihe    terms  used; 

dence  of  the  circumstances  of  the  ship,  secondly,  for  the  purpose  of  adding  new 

and  the  situation  of  the    parties,  to   shew  terms,  as  in  the  case  of  leases    construed 

that  it  could  not    have  been    used  in  that  with  reference  to    the  agricultural  custom 

sense.     "  It  was    known  to  both  parties  of  the  country.     The   discussion  of  the 

that  the   ship  required   some    repairs,  at  rules  governing  the  admissibility  of  it  for 

least  to  be  coppered,  and  some  time  must  the  latter  purpose,  falls  within  the  second 

be  allowed    for   that."     So,    "  where  a  section  treating   of  additions   to    written 

testator  having  7io  children  devises  prop-  instruments. 

erty  in  default  or  failure  of  issue  of  himself,         (2)  See  Lord  EUenborough's  judgment 

it  is  considered  that  the  evident  object  of  in  Robertson  v.  French,  4  East,  135,  and 

the  testator  is  simply  to  make   the  devise  Lord  Tenterden's  in  Taylor  v.  Briggs,  2 

contingent  in  the  event  of  his  leaving  no  C.  4*  P.  525. 
issue  surviving  him,  and  not  to  refer  to  a 


(a)  Usages  are  to  be  found  amonpf  numerous  classes  of  people  in  rela- 
tion to  their  particular  trades  ;  and  they  are  always  to  be  attended  to  in 
deciding  questions  touching  their  concerns.  3  Greenl.  27().  A  printer 
contracting  to  print  a  stipulated  number  of  copies  of  any  particular  work 
for  a  bookseller,  is  not  at  liberty  to  print  an  additional  number  for  liis 
own  use,  because  it  appears  to  be  contrary  to  the  usage  of  the  trade  so 
to  do. 

Usage  of  trade. — When  a  usage  is  so  established  as  to  leave  no  rea- 
sonable doubt  of  its  existence,  it  becomes  a  part  of  the  law,  and  the  court 
will  decide  upon  it  as  such  without  requiring  it  again  to  be  proved.  Most 
of  the  tisages  of  trade,  liave  at  some  period,  been  proved  as  matters  of 
fact,  and  when  sutficicntly  established,  they  liave  grown  into  laws.  Wasli- 
ington,  J.,  in  1  Pet.  C.  C.  R.  ti'jl. 

Wiiere  the  law  upon  the  subject  is  settled,  the  court  will  not  allow  a  con- 
trary usage  to  be  proved.  2  Wash.  C.  C.  R.  24.  Usage  can  only  bo  resort- 
ed to  where  the  law  is  doubtful  and  unsettled  ;  and  even  tlien,  the  construc- 
tion of  a  clause  in  an  instrument  must  be  determined  by  usage,  and  not  by 
the  opinion  of  the  witnesses,     id.  U. 

A  commercial  usage,  having  existed  a  sufficient  length  of  time  to  have 
become  generally  known,  and  to  warrant  a  presumption  that  contracts  arc 
made  in  reference  to  it,  is  ovidonce  of  the  intention  of  the  parties,  and  il- 
lustrative of  their  agreement.  Per  IlosmerC.  .1.,  in  Rarkor  r.  Hmce,  H 
Conn.  R.  i).  Thus,  whore  it  was  proved  to  ho  the  usage;  of  the  trade  l)etwoen 
Hartford  and  Boston,  to  stow  gin  on  the  vessel's  deck,  the  storage  in  lliat 
place  was  authorised,    id.    Sec  8  Wend.  260. 
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In  an  action  for  a  breach  of  covenant,  to  pay,  on  the  ex- 
piration of  a  lease,  GO/,  per  thousand  for  10,000  rabbits,  which 
the  plaintilF  covenanted  to  leave  on  a  warren,  it  was  held, 
that  parol  evidence  was  admissible  to  show,  that,  by  the  cus- 
tom of  the  country,  a  thousand  meant  100  dozen.  (3)  So, 
where  there  was  a  covenant  in  a  lease  of  coal-mines,  to  get 
all  the  coal  lying  under  certain  closes  not  deeper  or  below 
"  the  level  of  the  bottom  of  the  said  mine,"  it  was  held  that  pa- 
rol evidence  was  admissible, to  shew  that  among  miners  "level" 
would  be  construed  in  the  sense  of  geological  stratum,  and 
might  therefore  mean  a  line  above  or  below  tlie  horizontal 
depth  of  the  bottom  of  the  mine  mentioned.  (4) 
[  *730  ]  *Lord  Hardwicke  (1)  has  given  the  reason  for  the  admis- 
sion of  this  kind  of  evidence  in  cases  of  mercantile  contracts, 
which  applies  as  well  to  other  similar  cases.  (2)  "Courts  of 
Law  examine  and  hear  witnesses  as  to  the  usage  and  under- 
standing of  merchants  conversant  therein  ;  for  they  have  a 


(3)  Smith  r.  Wilson,  3  B.  &  Ad. 
728. 

(4)  Clayton  v.  Gregson,  4  Nev.  S(  j\I. 
602.  See  also  Lane  v.  Earl  Stanhope, 
6  T.  R.  evidence  of  meaning  of  word 
"  farms."  Richardson  v.  Watson,  4  B. 
&  Adol.  787.  S.  C.  1  Nev.  &,  M.  ,067, 
meaning  of  the  word  "close."  Taylor 
V.  Briggs,  2  C.  &  P.  525,  mercantile 
meaning  of  "  cotton  in  bales."  So 
wliere  an  insurance  was  on  a  ship  from 
London  to  the  East  Indies  warranted  to 
depart  with  convoy,  the  Court  held,  that 
the  clause  of  warranty  must  he  construed 
according  to  the  custom  of  merchants; 
that  is  from  such  place  where  convoys 
are  to  be  had,  as  from  the  Downs;  Le- 
thulier's  case,  2  Salk.  44.3.  So  where 
the  insurance  is  on  goods  till  landed,  and 
the  defence  is,  that  the  plaintiff  has  been 
guilty  of  unreasonable  delay  in  landing, 
the  question  is  only  to  be  decided  by 
knowing  the  usual  practice  of  the  trade, 
with  which  every  underwriter  is  supposed 
to  be  acquainted,  whether  the  practice 
has  been  long  or  recently  established. — 
Noble  V.  Kennoway,  1  Dougl.  510. 
Vallance  v.  Dower,  1  Camp,  503.  In 
Haynes  v.  Holliday,  7  Bing.  582,  an  ac- 
tion for  refusing  to  take  on  ship-board  a 
boat  of  certain  dimensions,  evidence  was 
admitted  to  shew  that  on  shipping  a  boat 
of  that  size,  the  deck  was  always  taken 
off,  and  the   plaintiff  having  refused  to 


allow  the  deck  of  the  boat  to  be  re- 
moved, it  was  held  he  was  not  entitled 
to  recover.  In  Bold  «,  Rayner,  I  .M.  S,- 
W.  343,  evidence  of  mercantile  usage 
was  admitted,  that  a  bought  note  of 
goods  to  be  delivered  from  "the  Speedy 
or  Charlotte  expected  to  arrive" — and  a 
sold  note  of  the  goods  "e.x  Speedy  and 
Charlotte  to  arrive" — meant  the  same 
thing,  and  that  the  seller  had  the  option 
to  deliver  the  goods  from  either  vessel. 
See  also  the  cases  collected,  of  evidence 
of  usage  to  explain  the  meaning  of  words 
used  in  a  policy  of  insurance.  Park  on 
Insurance,  7th  edit.  55  and  179,  and  see 
Gabay  v.  Lloyd,  3  B.  &  C.  793;  and 
Blackett  v.  Royal  Exchange  .Assurance 
Co.,  2  C.  &  J.  249.  Usage  may  be  .ad- 
missible to  explain  what  is  doubtful;  it  is 
not  admissible  to  contradict  what  is 
plain,"  ib.  by  Lord  Lyndhurst,  in  de- 
livering the  judgment  of  the  court. 

(1)1  Ves.  459.  And  see  2  Ves.  3.3. 
Edieu.  East  India  Com.  2  Burr.  1216. 
Chaurand  v.  Angerstein,  Peake,  N.  P. 
C.  43.  Cochran  v.  Retzberg,  3  Esp.  N, 
P.  C.  121.  Uhde  v.  Waters,  3  Camp. 
16.  Birch  v.  Depeyster,  I  Stark,  N.P. 
C.  210.     4  Camp..3S5,  S.  C. 

(2)  By  Parke,*  J.,  "Although  that 
principle  has  been  more  frequently  ap- 
plied to  mercantile  instruments  than  to 
others,  it  is  not  confined  to  them."  Smith 
V.  Wilson,  3  B.  &;  Ad.  733. 


Usage  is  permitted  to  be  shown  as  to  the  sale  of  a  particular  article,  such 
as  cotton.     J 2  Wend.  566. 

Proof  of  usage  of  banks  as  to  notice,  &c.  is  admitted.  11  Mass.  85;  9 
id.  155.     But  usage  is  not  admitted  to  control  a  positive  statute.  ];3  J.  Pi.  44. 
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style  peculiar  to  themselves,  which,  though  short,  yet  is  uu- 
clcrstood  by  them,  and  must  be  the  rule  of  construction."  (a) 

111  the  class  of  cases  above  alluded  to,  evidence  is  admissi- 
ble to  assign  to  words  a  sense  diflerent  from  their  own  popu- 
lar sense  ;  the  necessity  for  the  right  understanding  of  words, 
which  appear  to  the  Judge  to  be  insensible,  is  still  more  evi- 
dent. If  an  instrument  be  written  in  a  language  which  the 
Judge  does  not  understand,  he  must  call  to  his  assistance  the 
evidence  of  persons  who  understand  that  language.  Indeed, 
to  reject  such  evidence  would  make  the  interpretation  of  au 
instrument  dependent  not  upon  any  definite  rules,  but  upon 
the  accidental  circumstance  of  the  degree  of  information  pos- 
sessed by  the  Judge.  In  a  case  where  an  artist  gave  by  his 
will  all  his  "  bankers,"  evidence  was  admitted,  which  shewed 
that  "bankers"  were  solid  pieces  of  wood,  on  which  were 
l)laced  blocks  of  marble  about  to  be  worked  ;  (3)  in  the  same 
will  the  word  "mod  "  was  found,  (4)  and  liberty  was  given 
for  trying  to  ascertain  it's  meaning,  by  evidence  of  persons 

(3)  G'oblet  V.  Beechey,  3  Sim.  24,  case  was,  not  that  the  parol  evidence 
iupru,  730.  was  inadmissible,  but  that,  when  ailmit- 

(4)  The  decision  on  appeal   in   this     ted,  it  was  insulHcient. 


(a)  The  rule  as  to  the  admission  of  usage,  to  cdntrol  the  construction 
of  a  policy,  seems  to  be,  that  it  may  be  resorted  to,  to  lix  the  sense  of  par- 
ticular terms  in  tiie  instrument,  where  they  have  acciuired  a  peculiar  mcau- 
in<j,  as  between  the  parties  and  tiie  assured.  Coit  v.  Com.  Ins.  Co.  7  J.  R. 
389;  Rankin  v.  The  Amcr.  Ins.  Co.  of  N.  Y.  ]  Hall,  Gl!>.  In  this  light, 
its  effect  is  not  to  alter  the  contract  of  the  parties,  but  merely  to  ascertain 
what  that  contract  is.  But  it  is  well  settled,  that  a  usage  can  never  be  set 
u|)  to  aliect  or  vary  an  express  agreement ;  nor  to  contradict  a  rule  of  law. 
Frith  V.  Barker,  2  J.  R.  33r> ;  Homer  r.  Uorr,  10  JNIass,  2t). 

But  usage  is  not  admissible  to  introduce  into  the  contract  a  condition, 
that  the  assurers  shall  not  bo  liable,  unless  the  damage  is  ascertained  in  a 
particular  mode  ;  for  that  would  bo  creating  a  condition  precedent  to  the 
p!aiHtiil''s  right  of  recovery,  where  tiie  contract  itself  expresses  none, 
kankin  v.  The  Ainer.  Ins.  Co.  of  N.  Y.  1  Hall,  GI9.  In  that  case,  the 
judge  was  called  upon  to  hear  evidence  of  a  usage  controlling  the  con- 
struction of  the  jmlicy,  so  as  to  render  necessary  the  production  of  a  par- 
ticular document  as  a  part  of  the  preliminary  ])roofs.  Held,  that  the  evi- 
dence was  not  admissible.  Oakley,  J.  says  : — "  If  such  evidence  had  been 
admitted,  counter  evidence  on  the  part  of  the  plaintifi's,  to  repel  the  usage, 
nuist  have  been  gone  into;  and  tims  the  judge  would  have  been  drawn 
into  the  trial  of  a  fact,  instead  of  contining  himself  to  the  decision  of  the 
law,  as  arising  upon  the  state  of  the  proof,  as  exhibited  by  the  jdaintiffs." 

"  Insurance  is  wanted  for  account  of  the  conc(!rned,  &-c.  on  the  cargo  of 
the  brig  E.  valued  at  sGOO."  At  the  trial  defendants  called  a  merchant 
Avho  stated  that  he  had  been  a  member  of  one  of  the  oUices  in  Baltimore 
from  their  first  establishment,  and  he  answered  that  according  to  tlie  us- 
age ot  the  otlices  there,  the  insurance  wuuld  cover  live  stock  : — Held, 
that  the  ([uestion  was  proper.  2  G.  &- J.  13(i.  But  evidence  of  mercantile 
usage  that  damage  by  rats  was  within  the  meaning  of  the  words  '  perils  of 
the  seas'  was  rejected,     (i  Cowen,  2(JtJ. 

In  Dow  p.  Wiiclten,  8  Wend.  KiO,  the  assured  was  permitted  to  prove 
tlic  meaning  of  the  word  prorxrds  used  in  the  policy. 
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Kyifirnroor  jreut-rally  couvcrsaut  with   the  subject  matters  to  which  the 

I  *71U  ]  ^^^^^  related.  So  if  the  handwriting  of  a  *will  is  difficult  to 
be  read,  tiie  evidence  of  persons  skilled  in  decyphcring  writ- 
ing is  admissible  to  shew  what  the  writing  is.  (1) 

EvkIoiicc  rpii^^,  j.^ij^,  ijei[i«r  xhwi  evidence  to  construe  an  instrument  is 
admitted  only  for  the  purpose  of  ascertaining  the  meaning  of 
the  instrument  itself,  it  follows  that  evidence  cannot  be  re- 
ceived for  the  purpose  of  shewing,  not  what  is  the  effect  of 
the  words  actually  inserted  in  the  instrument,  but  what  the 
])arty  intended  to  insert.  (2)  "  In  expounding  a  will,  the 
Court  is  to  ascertain,  not  what  the  testator  actually  intended, 
as  contra-distinguished  from  what  his  words  express,  but 
what  is  the  meaning  of  the  words  he  has  used."  (3) 

Gomiin^c         Xu  the  ludsment  of  Lord  Hardwicke,  in  the  case  of  Good- 

V.  Good-        .  /-<       V-  f  A  \         -\-      ■         ■  -1  -1  c 

inge.  inge  V.  troodinge,  (4)  a  distmction  is  taken  with  reierence  to 

the  objects  with  which  evidence  of  intention  is  admissible. 
In  that  case  a  man  devised  a  legacy  to  such  of  his  nearest  re- 
lations as  his  executors  should  think  poor  and  objects  of  char- 
ity. Evidence  was  rejected  of  the  testator's  intention  not  to 
confine  it  to  relations  entitled  under  the  Statute  of  Distribu- 
tions. The  Lord  Chancellor  said,  "  Although  parol  evidence 
cannot  be  read  to  prove  instructions  of  the  testator,  after  the 
will  is  reduced  into  writing,  or  declarations  as  to  the  persons 
whom  he  meant  by  the  written  words  of  the  will :  yet  that 
is  different  from  reading  it,  to  prove  that  the  testator  knew  he 
had  such  relations,  to  establish  which  fact  it  may  be  read  ;  but 

[  *74l  ]  it  cannot  go  any  further.  And  though  *this  is  a  nice  distinc- 
tion, yet  it  is  a  distinction  in  the  reason  of  the  thing,  nor  can 
any  mischief  arise  from  admitting  it."  (a  ) 

(1)  Masters  v.  Masters,  1  P.  Wins.  i-.  Rigden,  Plowden,  345.  "All  that  is 
425.  Norman  v.  Morrell,  4  V'esey,  769.  ell'eciual,  and  to  the  purpose,  must  be  in 
Goblet  V.  Beechey,  3  Sim.  24.  writing,  without  seeking  the  aid  of  words 

(2)  By  Parke,  J.,  Doe  v.  Martin,  4  not  written."  Challoner  v.  Bovvyer,  2 
B.  &  Ad.  786.  Leon.  70.     Vernon's  case,  4  Rep.  4,  a. 

(3)  By  Parke,  J.,  in  Doe  d.  Guiilim  R.  ace.  Towers  r.  Moor,  2  Vern.  98. 
V.  Guiilim,  5  B.  <^  Ad.  129.  See  also  Strode  u.  Russell,  ic?.  625.  Lawrence  ». 
Doe  d.  Seweil  v,  Parrott,  3  B.  &.  Adol.  Dodwell,  1  Lord  Raym.  438.  Bertie  v. 
472.  Richardson  v.  Watson,  4  B.  .y  Falkland,  1  Salk.  23L  Lord  Lans- 
Adol.  800.  See  also  the  rule  propound-  down's  case,  10  Mad.  99.  Maybank  ?-. 
ed  by  Lord  Eldon,  in  Thompson  v.  Lady  Brooks,  1  Bro.  C  C.  84.  "  You  carmot 
Lawley,  2  B.  ^  P.  308,  adopted  by  his  refer  to  extrinsic  evidence  to  construe  a 
lordship  from  the  judgment  of  Lord  iven-  will;  but  you  may,  to  shew  with  refer- 
yon,  in  Lane  r.  Lord  Stanhope,  6  T.  R.  cnce  to  what  the  will  was  made,  by 
353,  and  by  Lord  Tenderden,  in  deliver-  Lord  Eldon  in  Bengough  v.  Walker,"  15 
ing  judgment  in  Doe  d.  Gore  v.  Langton,  Ves.  514.  Herberts.  Reid,  16  Ves,  486, 
2  B.  ,y  Ad.  693.     On  the  general  doc-  489. 

trine  of  evidence  of  intention,  see  Brett         (4)   1  Vesey,  231. 


(a)  Intention. — The  intention  of  the  testator  is  not  to  be  made  out  by  the 
introduction  of  new  words  and  a  new  description  into  the  body  of  the  will 
itself.  See  the  observations  of  Parsons  C.  J".  G  Mass.  435  ;  5  Greenl.  503; 
14  Wend.  (J71  ;  15  Pick.  3S8;  Sid.  455.    "  All  rents  in  arrear  on  her  real 
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In  a  very  recent  case,  the  admission  of  direct  evidence  of  Kvidenceoi 
intention  seems  to  have  been  carried  farther  than  would  be  />„?  r. 
warranted  by  the  ride  so  laid  down  by  Lord  Hardwicke,  if  '^''-''^''*- 
taken  literallyj  respecting  the  declarations  of  a  testator  as  to 
the  persons  whotn  he  intended  to  designate  in  his  will.  In 
the  case  of  Doe  on  the  demise  of  Gord  v.  Needs,  (1)  a  testa- 
tor by  his  will,  gave  several  legacies  to  George  Gord,  the  son 
of  George  Gord,  and  to  George  Gord,  the  son  of  John  Gord, 
and  there  was  also  in  the  will  a  devise  to  George  Gord,  the 
son  of  Gord,  It  seems,  though  not  expressly  stated  in  the  re-' 
port  of  the  case,  that  there  were  two  persons  living  at  the 
time  of  the  making  of  the  will,  George  the  son  of  John  Gord, 
and  George  the  son  of  George  Gord.  The  latter  was  the  les- 
sor of  the  plaintiff,  and  claimed  the  land  in  question  under 
the  devise  to  George  Gord,  the  son  of  Gord  ;  and  "  he  offered 
evidence  of  declarations  by  the  testator,  showing  that  he,  the 
lessor  of  the  plaintiff,  was  the  intended  devisee."  The  evi- 
dence having  been  received,  the  propriety  of  its  admission 
was  brought  before  the  Court  of  Exchequer,  by  a  motion  for  a 
new  trial ;  and  judgment  Was  given,  that  the  evidence  had 
been  properly  received.  "  The  point  to  be  considered,''  said 
Parke,  B.,  ''in  delivering  the  judgment  of  the  Court  is, 
whether  evidence  was  properly  admitted,  to  show  what  per- 
son the  testator  meant  to  designate  by  the  description  of 
George  Gord,  the  son  of  Gord,  If,  upon  the  face  of  the  de- 
vise, it  had  been  uncertain  whether  the  devisor  had  selected 
a  particular  object  of  his  bounty,  no  evidence  would  have 
been  admissible  to  prove  that  he  intended  a  gift  to  a  certain 
individual :  such  would  have  been  a  case  of  ambiguitas  pa- 
tens, within  the  meaning  of  liOrd  Bacon's  rule,  (2)  which  am- 
biguity could  not  be  helped  by  averment ;  for  to  allow  such 
evidence  would  be,  with  respect  to  that  subject,  to  cause  a 
I)arol  will  to  oj)erate  as  a  written  one  ;  or,  adopting  the  lan- 
guage of  Lord  Bacon,  "  to  make  that  pass  without  writing, 
which  the  law  appointeth  shall  not  pass  but  by  writing." 
But  here,  on  the  face  of  the  devise,  no  such  doubt  arises. 
There  is  no  blank  before  the  name  of  (Jord  the  *father,  which  [  *742  ) 
miLrht  have  occasioned  a  doubt  whether  the  devisor  had  final- 
ly fixed  on  any  certain  person  in  his  mind.  The  devisor  has 
clearly  selected  a  particular  individual  as  the  devisee.  Let  us 
then  consider,  what  would  have  been  the  ease,  if  there  had 
been  no  mention  in  the  will  of  any  ollwr  (Jeorge  CJord,  the  son 
of  a  Gord  :  on  that  supposition  there  is  no  doubt,  upon  the  au- 

(1)  2  M.  &  W.  129,  (2)  Maxims,  25. 


estates,"  Held,  that  memorandums  wrilton  and  sigrned  by  the  testator  were 
admissible  to  show  what  he  intended  by  these  words  in  the  will. 

8S 
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Evi.ienpeof  thoritics,  biit  that  evidence  of  the  devisor's  intention,  as  proved 
by  his  declarations,  would  have  been  admissible.  Upon  the 
proof  of  extrinsic  facts,  which  is  always  allowed  in  order  to 
enable  the  Coiu't  to  })lacc  itself  in  tlic  situation  of  the  devisor, 
and  to  construe  his  will,  it  would  have  appeared  that  there 
were  at  the  date  of  the  will  two  persons,  to  each  of  whom  the 
description  would  be  equally  applicable.  This  clearly  resem- 
bles the  case  put  by  Lord  Bacon  of  a  latent  ambiguity,  as 
where  one  grants  his  manor  of  S.  to  J.  F.  and  his  heirs,  and 
the  truth  is,  that  he  has  the  manors  both  of  North  S.  and 
South  S.;  in  which  case  Lord  Bacon  says,  "  it  shall  be  holpen 
by  averment,  whether  of  them  was  that  which  the  party  in- 
tended to  pass."  The  learned  Judge  then  cited  Althaiii's  case, 
(1)  Coundcnv.  Clarke^  (2)  and  Doe  v.  Morgan,  (3)  as  au- 
thorities exactly  in  point,  and  said,  "  the  characteristic  of  all 
these  cases  is,  that  the  words  of  the  will  do  describe  the  ob- 
ject or  subject  intended  ;  and  the  evidence  of  the  declar- 
ations of  the  testator  has  not  the  effect  of  varying  the  instru- 
ment in  any  way  whatever :  it  only  enables  the  Court  to  reject 
one  of  the  subjects,  or  objects,  to  which  the  description  in  the 
will  applies ;  and  to  determine  which  of  the  two  the  devisor 
understood  to  be  signified  by  the  description  which  he  used 
in  the  will.  This  subject  has  been  most  ably  discussed  by 
Mr.  Wigram,  in  his  excellent  treatise  on  the  rules  of  law  re- 
specting the  admission  of  extrinsic  evidence  in  the  interpreta- 
tion of  wills.  There  would  then  have  been  no  doubt  what- 
ever of  the  admissibility  of  evidence  of  the  devisor's  intention, 
if  the  devise  to  "  George,  the  son  of  Gord,"  had  stood  alone, 
and  no  mention  had  been  made  in  the  will  of  George,  the 
son  of  John  Gord,  and  George,  the  son  of  George  Gord. 
But  does  the  circumstance  that  there  are  two  persons  named 
in  the   will,  each  answering  the  description  of   "  George,  the 

I  *743  1  so*^  ^^  Gord,"  prevent  the  application  of  *this  rule  ?  We  are 
of  opinion  that  it  does  not.  In  truth,  the  mention  of  persons 
by  those  descriptions  in  other  parts  of  the  will,  has  no  more 
effect,  for  this  purj)ose,  than  proof  by  extrinsic  evidence  of 
the  existence  of  such  persons,  and  that  they  were  known  to 
the  devisor,  who  would  have  had  :  it  shows  that  there  were  two 
persons,  to  either  of  whom  the  description  in  question  would 
be  applicable,  and  that  such  two  persons  were  both  known  ; 
and  the  present  case  really  amounts  to  no  more  than  this,  that 
the  person  to  whom  the  imperfect  description  appears  on  the 
parol  evidence  to  apply,  is  described  in  other  parts  of  the  same 
will  by  a  more  full  and  perfect  description,  which  excludes 
any  other  object  than  himself.  Still  he  is  pointed  out  in  the 
devise  itself  by  a  description,  which,  so  far  as  it  goes,  is  per- 

(1)  8  Rep.  155,  a.  (3)   1  C.  &  M.  235. 

(2)  Hob.  32- 
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fectly  correct.     In  the  case  of  Doe  v.  Morgan,  above  refer- 
red to,  precisely  the  same  circumstance  occurred." 

The  rule  governing  the  admissibility  of  extrinsic  evidence, 
with  reference  to  the  sense  of  words  used  in  a  written  instru- 
ment, isthus  laid  down  by  Lord  Ellenborough,  in  the  case  of 
Robertson  v.  French.  ( I )  "  Terms  are  to  be  imderstood  in  their 
plain,  ordinary,  and  popular  sense,  unless  they  have  generally 
in  respect  to  the  subject-matter,  or  by  the  known  usage  of 
trade  or  the  like,  acquired  a  peculiar  sense  distinct  from  the 
popular  sense  of  the  same  words." 

On  the  comparison  of  the  description  with  the  subject  mat- 
ter, that  which  most  nearly  agrees  with  it  must  be  taken  to 
have  been  meant,  and  evidence  is  inadmissible  to  rebut  that 
inference.  (2)  "  The  rule,  as  stated  by  Lord  Bacon,  is,  that  if 
*there  be  some  land,  wlierein  all  the  demonstrations  in  a  [  *744  ] 
grant  are  true,  and  some  wherein  part  are  true  and  part  false, 
the  words  of  such  grant  shall  be  intended  words  of  true  limi- 
tation to  pass  only  those  lands  wherein  all  the  circumstances 
are  true."  (1)  In  the  case  of  Doe  d.  AslifortJi  v.  Bower,  (2) 
there  was  a  devise  of  houses  and  land  by  the  descrijnion  "all 
my  messuages  situate  in  or  near  a  street  called  Snig  Hill  in 
Sheffield,  which  I  lately  purchased  of  the  Duke  of  Norfolk's 
trustees  :"  the  devisor  had  four  houses  in  Sheffield  near  Snig 
Hill,  and  two  about  four  hundred  yards  from  it  ;  all  the  sIk 
had  been  purchased  by  him  of  the  Duke  of  Norfolk's  trustees. 
It  was   held,  that  proof  of  the  whole  having   been  bought  by 


(1)  4  East,  135.  With  this  rule  a- 
gree  the  cases  of  Taylor  r.  IJriggs,  2  C. 
&  P.  525,  (meaning  of"  bale");  Smith 
r.  Wilson,  3  15.  &  Ad.  72S;  Clayton  v. 
Gregson,  4  N.  If  .M.  ()02.  Hold  v.  Kay- 
ner,  1  ftr.  &  W.  343.  And  see  the 
judgment  of  Lord  Lyndliurst  in  I'lacUett 
V.  Royal  Kxchange  Assur.  Co.,  2  C.  & 
J.  24!». 

(2)  It  is  often  stntcd,  in  reported  cases, 
as  a  reason  for  the  admission  of  parol 
evidence,  that  vvilliout  such  evidence,  the 
instrument  cannot  take  ellect.  It  is  not 
easy  to  e-flimale  the  value  of  this  reason, 
in  determining  the  adMiissihility  of  parol 
evidence.  The  otdy  caso  freo  from  all 
dilliculty  is,  where  the  written  instrument 
contains  a  description  apparently  precise 
in  it's  terms,  and  wIhtc;  upon  iiKjuiry  the 
suliject  matter  is  found  lo  corre-iponJ 
willi  that  description  in  every  particular, 
and  (lo  use  the  language  of  the  judgment 
in  Miller  v.  Traveis)  following  out  and 
filling  the  woids  of  the  author.  It  has 
lieeii  net!!),  that  in  some  cases  an  instru- 
ment may  be  sulilcient,  though  the  de- 
Hcrii)tion  in  it  is  in  some  respects  erro- 
neous; and  it  is  to  such  cnscs  only,  that 


tlie  reason  given  for  admitting  parol  evi- 
dence, (namely,  that  without  it  tiio  in- 
strumetit  could  not  take  effect,)  seems  to 
be  applicable;  this  reason  not  moaning 
that  a  description,  capable  of  applying 
the  instrument,  can  be  dispensed  with, 
hut  r(!straining  the  use  of  the  rule  [fitlna 
iIcmnnslrLitio  nun  nocet)  to  cases  in 
which  a  complete  coriespondeiice,  be- 
tween tiie  description  and  a  subject  mat- 
ter, does  not  exist,  and  evolving  the  rule 
above  given  in  the  words  of  the  maxim, 
7ion  accipi  dibeiit  verba  indemoustra- 
tionem  falsam  qiKr  competunl  in  lini- 
itationtni  vcram.  Bacon\  .Max.  llf^. 
13. 

(1)  By  Parke,  J.,  Doe  «I.  Asliforth  v. 
Power,  3  15.  v^c  Ad.  45!».  "If  a  testator 
de\  isi's  property  by  a  descrifilion  which 
completely  tallii-s  with  it,  you  are  not  at 
liberty  to  say  that  some  other  properly, 
than  that  with  which  ibo  description  tal- 
lies, passed  by  the  devise  "  I5y  Sir 
Launcelot  Siiadwell,  Newton  i-.  Lucas, 
fi  Sim.  (>().  See  also  Doe  d.  Prccdy  u, 
Iloltom,  4  A.  .V  F"  !^l- 

(2)  3  15.  ,V  Ad.  453. 
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Noevi-       (lie  devisor  in  ono  contract,  conveyed  by  one  doed,  redeemed 
countervail  together  from  the  land  tax,  and  for  one  consideration,  was  not 
descripiion.  jinfficient  to  make  the  two  houses,  which  were  not  near  Snjg 
Hill,  i)ass  by  tiic  devise. 

It  seems  to  make   no  difference   in  the  application  of  this 

rule,  whether  the  description  is  expressed  in  several  terms,  or 

in  one  ;  (3)  if  the  description  be  "  child,"  an  illegitimate  child 

could  not  be  allowed    to   take,  when  there   is  a  legitimate 

[  *745  ]  child.  (4)  Brothers*  and   sjsters  would  take  under  the  term 

"family,"  in  the  absence  of  a  wife  and  children.  (1) 
Evidenoeof  Evidpuce  of  usage,  for  construing  ancient  instruments, 
sa-e?"""  seems  to  be  nothing  more  than  secondary  evidence  of  facts 
which,  by  the  rules  before  considered,  would  have  been  con- 
temporaneously admissible  for  the  same  purpose.  The  mean- 
ing also  of  language  used  in  ancient  instruments  may  have 
changed  in  lapse  of  time,  or  Jiave  become  doubtful.  The 
reason  for  the  admission  of  evidence  of  usage  will  determine 
the  limits  within  which  it  is  confined  ;  if  the  usage  is  not 
consistent  with  that  meaning  of  the  instrument,  which,  by 
the  rules  of  law,  might  at  the  time  of  it's  date  have  been  at- 
tributed to  it,  the  evidence  cannot  be  received ;  jn  other 
words,  it  is  inadmissible  to  control,  or  contradict,  the  express 
provisions  of  the  instrument.  (2) 

Continued  usage  is  ia  strong  practical  exposition  of  the 
meaning  of  the  parties.  And  modern  usage,  of  forty  or  fifty 
year's  duration,  is  evidence  not  only  for  that  period,  but  evi- 
dence from  which  it  may  be  presumed,  if  nothing  is  shewn  to 
the  contrary,   that  the  same  course    was   pursued   in  earlier 

(3)  If  the  term,  \yith  all  the  evidence  the  judgment,  some  doubt  appears  to  be 
that  can  be  given  of  what  the  author  un-  thrown  by  the  learned  Judge  upon  the 
derstood  to  bo  designated  by  it,  have  not  instance  of  the  application  of  the  rule, 
comprehension  to  take  in  the  subject  (contained  in  the  position,  he  had  before 
matter  of  inferior  pretensions,  it  seems  to  laj^d  down,  that  no  illegitimate  child 
fall  within  the  class  of  words  insensible,  could  take  with  legitimate  children,  jjn^ 
or  incapable  of  application,  der  \Ue  description  of  children,)  observ- 

(4)  In  Gill  V.  Shelley,  2  Russ  ^  M.  ing  that  that  point  was  denied  by  the 
336,  it  was  held,  that  under  the  "  e$-  judges  in  Wilkinson  v.  Adam,  1  Ves-  im- 
pression the  children  of  A.  B.,  &c. "  an  B.  462.  Supposing  a  testator  to  have 
illegitimale  child  might  take  with  a  le-  had  children  by  his  wife  before  marriage, 
gitimate  child,  parol  evidence  shewing  as  well  as  alter,  and  that  they  had  all 
that  A.  B.  bad,  at  the  time  the  will  was  alike  acquired  the  reputation  of  being 
made,  one  legitimate,  and  oo.e  illegiti-  his  children,  and  had  been  treated  by 
mate  child,  and  that  the  latter  had  ac-  him  as  such,  it  would  seem  ditiicult  to 
quired  the  reputation  of  being  a  child  of  distinguish  the  case  of  a  devise  to  his 
A.  B.  In  this  case  the  one  legitimate  children,  from  that  in  which  leasehold 
child  could  not  have  satisfied  the  words  has  been  held  1o  pass  under  the  descrip- 
•«  the  children. "  Sir  John  Leach  said,  tion  of  freeUold,  it  having  been  blended 
prima  facie,  the  term  children  is  in-  jji  enjoyment  vvith  the  freehold  property, 
tended  to  mean  legitimate  children;  and  (1)  See  the  judgment  of  Lord  Lang- 
if  there  are  legitimate  children,  or  if  it  dale  in  Blackwell  v.  HmW,  supra,  733, 
be  possible  that   there  should  be  legiti-  n. 

mate  children  of  the  person  named,  no         (2)   Supta,  ^,1Z'2.     And  see  Rex  v. 
illegitimale  child  can  lake  under  the  de-     SaUvay,  9  B.  ^  C.  424. 
scripltou  of  children.     In  a  late  part  of 


Sect.   1.]  Admissibility  of  Parol  Evidence.  G93 

times.  (3)  Even  in  the  case  of  an  act  of  parliament,  universal 
usage  has  been  referred  to  as  a  proper  expositor,  where  the 
language  is  doubtful.  (4)  Lord  Coke,  in  commenting  on  the 
*statute  of  Gloucester,  says,  that  when  any  claimed  before  [  *74G  ] 
the  justices  in  eyre  any  franchises  by  ancient  charter,  if  the 
words  were  general,  and  a  continual  possession  was  pleaded 
of  the  franchises  claimed, — or  if  the  claim  was  by  old  and  ob- 
scure words,  and  the  party  in  pleading  expounded  them  to  the 
Court,  and  averred  continual  possession  according  to  that  ex- 
position,^—the  entry  was  ever,  inquiratw  super  possessionem 
et  usum ;  "and  this,"  adds  Lord  Coke,  "  I  have  observed  in 
divers  records  of  those  eyres,  agreeably  to  that  old  rule,  opti^ 
mus  interpres  rernin  iisis.^'  (1)  The  uniform  course  of  mod- 
ern authorities  fully  establishes  the  rule,  that,  however  gen- 
eral the  words  of  ancient  grants  may  be,  they  are  to  be  con- 
strued by  evidence  of  the  manner,  in  which  the  thing  has 
been  always  possessed  and  used.  (2)  Thus,  on  an  informa- 
tion to  set  aside  an  election  to  a  perpetual  curacy,  it  appeared, 
that  the  impropriate  rectory,  out  of  which  the  curacy  arose, 
had  been  granted  in  trust  for  the  use  of  the  parishioners  and 
inhabitants  of  a  parish  for  ever ;  on  the  part  of  the  relators  it 
was  insisted,  that  the  right  of  nomination  to  the  vicarage 
ought  to  be  confined  to  inhabitants  paying  scot  and  lot,  or  to 
persons  paying  to  church  and  poor ;  and  on  the  part  of  the 
defendants,  that  it  extended  to  all  housekeepers  in  general : 
Lord  Hardwicke,  in  delivering  his  judgment,  said,  "some 
gort  of  limitation  js  allowed  by  both  sides  to  have  been  put 
by  usage  on  the  liberality  of  the  grant ;  and  in  the  construc- 
tion of  ancient  grants  and  deeds  there  is  no  better  way  of 
construing  them,  than  by  usage  ;  contemporaneo  expositio  is 
the  best  way  to  go  by  ;"  and  since  in  this  case  there  was  ev- 
idence of  housekeepers  haying  constantly  voted,  Lord  Hard- 
wicke  held,  that  this  usage  ought  to  prevail,  (3) 

*Thc  reasons,  which  warrant  the  admission  of  evidence  of  [  *747  ] 

(3)  By   Richardson,  J.,    2    Brod.   if  nnd  much  oonsidered  case.  The  Bank  of 
Bing.  409.  Kngland  r.  Anderson,  3  Bing.  N.  C.  (i66, 

(4)  Where  the  penning  of  a  statute  is  the  Court  of  (^omiiion  IMeas,  in  the  ex- 
duhiops,  long  usage  i^  a  jufll  medium  for  position  of  the  statutes  rexpeciing  the 
expounding  it;_/M,i  et  norma  loquendi  privileges  of  the  HanU  of  England  placed 
is  governed  by  usage.  And  the  meaning  great  reliance  on  the  usage  which  had 
of  things  spoken  or  written  must  be,  as  prevailed  under  iheni;  the  Court  naid, 
it  has  constantly  heen  taken  to  he  by  •'  if  no  otiier  argument  were  brought 
common  acceptation.  Hut  if  usage  has  foryyard,  we  attribute  great  weight  to  ilie 
been  against  the  obvious  meaning  of  an  maxim  of  law,  cunlftupvrmiea  exjwsi- 
act  of  parliament,  by  the  vulgar  and  tio  fortissitna  est  iniege."' 
common  acceptation  of  the  words,  then  ( 1 )   -  Inst.  2M2. 

it  is  rallier  an  oftpresaion  of  those  con-  (2)    \\  eld  r.    Hornby,  7    Fast,   199. 

cerned,  than  an    exposition    of  the  act,  Rex  r.  ()8bourne,  4  Kast,  .'$27. 
especially  as  ilie  usage  may  be   circum-  (3)   The  Att.  CJen.  r.  I'arkor  and  oth- 

■tanced.     iShepherd  v.    Gosnold,  Vaugh.  ers,   3    Atk.    076.     The    .Alt.    Gen.    r. 

169.     And  see  Uei  v.  Scott,  3  T.   U.  FonlBr,  10  Ve«.  356. 
104.     And  in  a  very  reoent,  important, 
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UsaRR  to      usage,  apply  equally,  whotlicr  it  be  required  to  aid   the  con- 
pnvaie  in-    striictioii    of  ail   aiicieiit   public   instrument,    or  of  a  private 


iitrumciits. 


deed.  (1) {a) 

\\\  the  case  of  Withncll  v.  Gartham,  (2)  where  the  ques- 
tion was,  on  the  construction  of  an  ancient  deed  granting  to 
the  minister  and  churchwardens  of  a  parish  the  power  of  ap- 
pointing a  schoolmaster,  whether  all  tlie  churchwardens  must 
concur,  or  whether  the  act  of  the  majority  was  sufficient,  and 
the  jury  found  the  usage  to  be  in  favour  of  the  appointment 
by  a  majority,  Lord  Kenyon,  in  speaking  of  the  usage,  and 
adverting  to  an  argument,  which  had  been  insisted  on  (name- 
ly, that  the  Court  ought  to  reject  the  evidence  of  usage,  be- 
cause the  instances  proved  were  not  as  ancient  as  the  deed, 
and  also  because  usage  cannot  be  let  in  to  explain  a  private 
deed),  said,  that  if  the  first  reason  were  sufficient  to  reject  the 
usage,  it  would  be  difficult  to  know,  how  far  such  an  objec- 
tion might  extend.  In  many  cases  a  party  undertakes  to 
prove  a  custom  from  the  time  of  legal  memory  ;  but  that  proof 
is  generally  established  by  evidence  of  facts  done  at  a  much 
later  period.  And  as  to  the  second  objection,  Lord  Kenyon 
said,  there  was  no  difterence  in  that  respect  between  a  private 
deed  and  a  king's  charter ;  in  both  cases  evidence  of  usage 
might  be  given  to  expound  them. 

Thus,   also,  in  the  case,  (3)  of   Statniners  v.  Dixon,  in  an 

(1)  In  one  case,  Cooke  v.  Booth,  den  u.  May,  9  Ves.  3.33.  7  B.  ^  P.  N. 
Cowp.  419,  where  it  was  doubtful,  R.  452.  Clifton  v.  Walmsiey,  5  T.  R. 
whether  a  covenant  for  renewal  extend-  566.  It  has  been  supposed,  that  ih© 
ed  to  a  perpetual  renewal,  and  the  parties  over-ruling  of  Cooke  v.  Booth  amounts 
had  renewed  four  times  successively,  the  to  a  decision,  that  evidence  of  usage  is 
Court  of  King's  Bench  held,  that  the  not  admissible  to  explain  private  instru- 
legal  effect  was  a  perpetual  renewal,  on  ments;  but  if  the  reason  for  the  admis;- 
the  ground  that  the  parlies  themselves  sion  of  it  in  any  case  be  considered,  the 
had,  by  their  own  acts,  put  a  construe-  decision  in  that  case  will  appear  to  be 
lion  on  the  covenant,  and  that  the  Court  unwarranted  by  it.  It  is  a  case  of  mis- 
could  not  say  the  contrary.  This  case  application  of  the  rule, 
has  been  universally  disapproved  of,  and  (2)  6  T.  R.  338. 
must  be  considered  to  be  over-ruled.  (3)  Stammers  i'.  Dixon,  7  East,  200, 
Baynham  v.  Guy's  Hospital,  3  Ves.  Wadley  r.  Bayliss,  5  Taunt.  752.  Lord 
493.   Eaton  v.  Lyon,  Ibid.  694.    Iggul-  Petre  v.  Blencoe,  4  Gwill.  14S4. 


[a]  Usage  to  explain  instnanenfs.  Evidence  of  the  usage  between  the 
parties  was  admitted  to  explain  the  intention  of  the  deed  as  to  a  reservation 
of  a  right  of  passage.     Choate  v.  Burnhain,  7  Pick.  274.     See  5  id.  162. 

The  general  common  law  maybe  controlled  by  special  custom;  so  the 
general  commercial  law  may  be  for  the  same  reason  controlled  by  a  special 
local  usage,  so  far  as  that  usage  extends,  which  will  operate  upon  all  con- 
tracts made  with  reference  to  such  usage.  Thus,  in  Halsey  v.  Brown,  3 
Day,  340,  the  defendants  were  admitted  to  prove  a  custom  of  merchants  in 
Connecticut  and  New  York,  that  the  freight  of  money  was  a  perquisite  of 
the  master,  id. 

So,  a  local  usage  in  regard  to  a  river  trade,  that  the  carrier  should  look 
to  the  produce  and  consignee  for  payment,  was  held  valid.  2  Nott  «Si 
M'Cord,  9. 
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action  for  entering  the  plaintiff's  close,   where  the  defendant 

pleaded,   that  the   close  was  copyhold,  and  justified  under  a 

grant  from  the  lord  *and  by  the  command  of  the  copyholder  ;  [  *74S  ] 

in  su[)port  of  this  plea  the  defendant  proved,    that  the  person, 

under  whom  he  justified,  and  all  those   whose  estate  he  had, 

for  a  long   course  of  years   had  constantly  taken  the  forecrop 

of  grass  and  pasturage   from  the  close,   and  then  proved,  by 

court  rolls  of  the  manor,  admissions  to  a  copyhold    tenement 

'' of  three  acres  of  meadow,"  (which   was  admitted  to  be   the 

close  in  question),  but  every  other  benefit  of  the  land,  except 

the  forecrop,  had  been  enjoyed  by   those    from   whom    the 

plaintiff  claimed.     Mr.  Justice  Heath,    who  tried    the    cause, 

was  of  opinion,    "that,    although   the  terms  of  the  surrender 

and  admission    were  sufficiently  comprehensive   to  pass  the 

soil  and  freehold,  yet,  as  in   ancient  grants  the   legal   import 

might  be  restrained  by  long  and   concomitant   usage,    which 

might  be  taken  as  evidence  of  the  original  intent  of  the  parties 

in  making  the  grant,  so  here  the  grant  might  be  restrained  by 

the  received  usage,  and  only  pass  the  forecrop,   which  would 

not  carry  the  soil.     And  the  Court    of  King's    Bencli    agreed 

in  this  construction  of  the    written  evidence ;  and  held,  that 

the  terms  of  the    admissions  were  not    incompa'.ible  with  the 

plaintifi"s  right,  and  might  receive  a  construction  conformable 

to  the  usage. 

Upon  the  same  doctrine  depends  the  great  authority  which, 
in  construing  a  statute,  is  attributed  to  the  construction  put 
upon  it  by  Judges  who  lived  about  the  time,  or  soon  after  the 
statute  was  made,  as  being  best  able  to  judge  of  the  intention 
of  the  legislature,  (1)  not  only  by  the  ordinary  rules  of  con- 
struction, but  especially  from  knowing  the  circumstances  to 
wliich  it  had  relation. 

*Thc  evidence,  admitted  according  to  the  principles  already  r"'^"'.'^*"' 
considered,  has  for  it's    object  to    ascertain  what  is  expressed  r'"*749  1 
iu  the  writing.      When  after  all  the  legitimate  evidence  has 
been  received,  the  instrument  still   remains  doubtful,  the  ob- 
scurity, thus  patent  on  the  face  of  the  writing,   cannot  by  the 
rules  of  law  be  removed  by  parol  evidence.  '■^  Ambiguitas  pa- 

(I)   r5ac.   Abr.    Stat.    I.    5,    p.    648.  tlie  intent  of  the  legislature,  wliicli  tliey 

"  From  whicii  case^i  it  appears,  that    the  }iave  collected,  sotiieli:nes  liy  considering 

sages  of  liiu  law  heretofore  have  constru-  the  cause  and   necessity    of   making    the 

ed  statutes  (juite  conirary  to  the  letter   in  act,  sometimes  hy  comparing  one  part  of 

some  appi.-arance; — those  statutes   which  the  act  with  another,  and  sometimes    hy 

comprehend  all  things  in  tho  letter,  they  foreign    circumstances.        So    that    ihey 

have  expounded  to  extend    but   to  some  liave  ever  bt.'en  guided  by  the    intent    of 

things,  and  those  which  generally  prohibit  the  legislature,  which  they   have   always 

all  people  from  doing  such  an  act,  they  taken  according  to  tlie   necessity    of  the 

have  interpreted  to  permit  some  people  to  mailer,  and  according  to    that    whicii    is 

doit,  and  those  which  include  every  per-  consonant  with    reason   and  good  discre- 

son  in  the  letter  they    iiavc   adjudged    lo  lion."       Stradling    r.    Morgan,    I'lowd. 

reach  lo  some  persons  only, — which  ex-  205,  vide  supra,  736-7  and  745. 
pouitions  have  always  been  founded  \x[  on 
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tens,^^  says  Lord  Bacon,  (1)  (that  is,  an  ambiguity  apparent  on 
the  deed  or  instrumeiit)  "cannot  be  helped  by  avernnent ; 
and  the  reason  is,  because  the  law  will  not  couple  and  mingle 
matter  of  specialty,  which  is  of  the  higher  account,  with  mat- 
ter of  averment,  which  is  of  inferior  account  in  law  ;  for  that 
were  to  make  all  deeds  hollow,  and  subject  to  averment,  and 
so  in  effect  to  make  that  pass  without  deed,  which  the  law 
appoints  shall  not  pass  but  by  deed.  It  holds  generally,"  he 
adds,  "  that  all  ambiguity  of  words  within  the  deed,  and  not 
out  of  the  deed,  may  be  helped  by  construction,  or  in  some  ca- 
ses by  election,  but  never  by  averment  ;  but  rather  shall 
make  the  deed  void  for  uncertainty.'^ 
Uncertain-  In  the  casc  of  a  will,  if  any  devise  is  expressed  doubtfully 
vwe!  **  3-nd  with  uncertainty,  the  only  construction,  which  it  is  ca- 
pable of  receiving,  is  by  comparing  it  with  the  other  parts  of 
the  will :  the  declarations  of  the  testator  are  not  admissible  to 
remove  the  apparent  ambiguity,  or  to  explain  his  intention. 
As,  for  example,  if  the  devise  is  to  "one  of  the  sons  of  J.  S.," 
who  has  several  sons,  such  an  uncertainty  in  the  description 
of  the  devisee  cannot  be  explained  by  parol  proof.  (2)  So  in 
a  case,  where  the  testator  made  dispositions  in  his  will  to  sev- 
eral persons,  among  others  to  his  wife  and  niece,  who  were 
the  only  women  mentioned  in  the  will,  and  then  devised  "  to 
her"  a  particular  estate  for  life,  the  question  was,  whether  pa- 
rol evidence  could  be  admitted,  to  shew  which  of  the  two 
was  intended  :  the  Lord  Chancellor  refused  to  receive  it,  on 
the  ground,  that  it  would  tend  to  put  it  in  the  power  of  wit- 
nesses to  make  wills  for  testators  ;  the  Court  held,  that  though 
[  *750  1  the  *term  "  her"  was  relative,  it  was  to  be  referred  in  this 
case  to  the  wife,  because  in  other  parts  of  the  will  it  seemed 
to  relate  to  the  wife  ;  but  expressly  excluded  the  parol  evi- 
dence offered  to  explain  the  will.  (1) 
Omission  of  A  blank  in  a  will,  for  the  devisee's  name,  is  an  instance  of 
name  m  a  pj^jgj^j.  ambiguity,  and  parol  evidence  cannot  be  admitted 
to  shew,  what  person's  name  the  testator  intended  to  in- 
sert. (2) 
Reference  Where  an  instrument  professes  to  refer  to  some  additional 
insirument.  expression  of  the  intention  of  the  writer,  it  seems  to  be  clear- 
ly settled,  that  such  extrinsic  matter  must  receive  the  same 
effect  as  if  it  were  in  the  writing.  The  additional  terms, 
sought  to  be  engrafted,  must,  however,  be  in  writing,  if  the 
instrument  referring  to  it  is  required  to  be  in  writing. 

In  Molineux  v.    Molineux^  (3)  a  testator    gave  by  his  will 

(1)  Bac.  Elem.  rule  23.     Doe   deni.     917. 

Tyrrell  v.  Lyford,  4  Maule.  Sf  Selw.  550.  (2)   Baylis  v.  The  Attorney    General, 

Lord  Cholmondeley  r.  Lord  Clinton,    2  2  Atk.  239.   Castleton  r.  Turner,  3  Atk. 

Merivale,  343.  257.   Hunt  u.  Hart,  3  Bro.  Ch.  C.  311. 

(2)  2  Vern.  624.     S  Rep  155,  a.  (3)  Cro.  Jac.  144. 
(1)  Castleton  v.  Turner,  cited  2  Ves. 
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to  his  three  children  certain  rents  and  annuities  by  the  des- 
cription "  such  several  annuities,  or  annual  rents  as  are  ex- 
pressed in  several  writings  signed  with  my  hand,  and  sealed 
with  my  seal,  according  to  the  true  meaning  of  the  said  wri- 
tings." In  a  special  verdict  the  jury  found,  of  what  rents 
and  annuities  he  had  signed  and  sealed  writings  ;  and  it  was 
held,  that  they  passed  under  the  will.  The  Court  said,  it 
was  a  good  devise  in  writing  of  the  rents  themselves,  for  it 
refers  to  the  writing,  whatever  it  is,  as  if  it  were  specially  lim- 
ited in  the  will.  And  they  said,  that  upon  this  reason,  in 
Fairfax's  case,  it  was  resolved  by  the  opinion  of  the  Chief 
Justices,  and  the  counsel  of  that  Court,  tliat  where  one  makes 
a  deed  of  feoffment  to  divers  uses,  and  makes  no  livery,  and 
after  by  his  will  devises  the  land  to  such  persons,  and  in  such 
manner  as  he  appointed  by  his  deed  of  feoffment,  it  was  a 
good  devise  of  the  land.  But  they  all  held,  that  a  will  can- 
not refer  to  words  only  without  writing. 

*Where  a  disposition  of  property    can   only    operate  by  a  liffcrenre 
writing,  (as  in  case  of  a  will,)  (1)  an  instrument   referring  to  insirumpnt. 
another  must  describe  it  so  clearly,  that  by  the   description  it  [  *751  ] 
may  be  identified  ;  to  allow  parol  evidence  to  shew  an  inten- 
tion to  connect  two  instruments  together,  (2)  where  tlierc  is 
no  reference  to  a  foreign  instrument,  or  where  the  descrijuion 
of  it  is  insufficient,  would  be  to   give  it  an  effect  independent 
of  the  writing,  and  contrary  to  the  provision  of  law,  which  re- 
quire the  whole  disposition  to  be  expressed.  (3)     But  it  .seems 

(1)  Whether  the  objection  applies,  worlii  in  value  of  tlic  limber  on  sucli  »n 
when  by  law  a  contract  or  other  act  may  estate,  tliat  the  le.stator  had  ordered  to 
lake  efiect  by  parol,  is  a  question  falling  be  cut  down,  the  subject  of  the  davise  in 
within  the  next  section.  rendered  as  certain,    as   if  the    number, 

(2)  Ijrodie  v.  St.  Paul,  1  Ves  .jun.  value  and  situation  of  the  trees  had  been 
330.  Smart  v.  Prujean,  6  Ves.  566.  specified  in  the  will."  The  dislinctioti 
Coles  V.  Trecothick'.  9  Ves.  249.  Oli-  Foems  to  be  bet%veen  a  reference  to  a 
ver  V.  Cooke.  1  Sch.  If  Lef.  22.  I5oydell  fact  merely  a*  a  mode  of  describing 
V.  Drumrnond,  11  East,  153.  And  see  what  is  meant  by  the  writing,  Hnd  a  ref- 
the  judgment  of  llolroyd,  .f.,  in  Ken-  erence  to  a  foreign  expression  of  an  in- 
woitiiy  V.  Schofield,  2  15.  S,-  C.  94S.  tention  not  contained  in  the    writin'?  ;   in 

(3)  In  Sand  ford  I',  llaikes,  1  Aleri-  the  latter  case  terms  are  sonaiit  to  be 
vale,  61t),  653,  a  testator  (nade  a  direc-  added  to  the  writing.  In  Mollincax  i'. 
tion  in  lii.s  will,  which  amoun  ed  in  ef-  INIollineu.x,  tlie  devise  was  of  certain 
feet  to  a  devise  of  so  much  of  the  pro-  rents  expressed  in  several,  writings  "ac- 
duce  of  timber  ordered  to  be  cut  down,  cording  lo  the  true  meaning  of  the  said 
as  should  be  suflicieiit  to  pay  for  a  certain  writings;'"  and  llie  al)nve  distinction  in 
house.  Sir  William  (irant  held,  that  supported  by  llie  judges,  imd  by  their 
thert!  was  nothing  in  the  fact  refer^eB  to  reltMenco  to  I'airfax's  case.  'J"he  whole 
(tirtinely,  an  antecedent  ordi-r  for  culling  judgiii»>nt  taken  together  explaiim,  wh.it 
down  timber)  which  would  justly  maku  is  meant  by  saying  "  a  will  cannot  refer 
it  lesK  a  subject  of  extrinsic  evidt-nce,  to  words  only."  Hut  the  whole  Court 
than  i'  there  were  a  description  of  an  es-  held,  that  n  will  cannot  rofi.-r  lo  word* 
tato  as  being  in  the  occupation  of  H.,  or  only  without  writing,  but  it  nusbt  to  b« 
as  being  tlie  estate  that  A.  purchased,  a  will  in  writing  for  nil;  and  ibi'refor« 
"  The  moncnt  it  was  shewn,  that  there  there  rannot  lie  any  averment  to  add 
was  a  given  number  of  trees  growing  in  anything  thereto  by  words,  dehors,  nor 
such  a  place,    or    ten    thousand    poundi     to  abiidge  it  by  a  condition  addccl  thero- 
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to  be  no  violation  of  this  rule,  to  admit  evidence  for  the  pur- 
pose of  discovering  the  meaning  of  words  used,  in  order  to 
ascertain  what  instrument  the  reference  means.  The  descrip- 
tion nuist  bo  compared  witli  instraments,  to  which  it  may 
possibly  refer;  if  the  description  is  in  some  respects  erroneous, 
I  *752  ]  *the  erroneous  part  may  be  rejected  ;  if  there  are  several  instru- 
ments, evidence  must  be  admitted  to  shew  which  was  meant. 
In  the  case  oiHodges  v.  Ho7'sfaU,(l)  an  instrument,purporting 
to  be  an  agreement  for  a  lease,  contained  a  clause  for  the 
erection  of  additions,  according  to  a  plan  agreed  upon  ;  it  ap- 
peared that  three  distinct  plans  existed  for  making  the  addi- 
tions alluded  to  :  an  objection  was  made  that  parol  evidence 
was  inadmissible,  to  determine  which  plan  was  meant.  Lord 
Lyndhurst,  in  giving  judgment,  said,  "  I  am  of  opinion  on 
the  authority  of  all  the  cases,  and  especially  the  case  (in  1 
Schoales  andLefroy,)  where  Lord  Redesdale  has  considered 
the  subject  very  fully,  that  as  the  written  agreement  refers 
specifically  to  a  plan,  if  there  be  parol  evidence,  clear  and  sat- 
isfactory, to  identify  the  particular  plan,  that  evidence  may 
be  properly  admitted  for  the  purpose  of  so  identifying 
it."  (2)  (a) 


to  by  words.  What  has  been  said  is 
sometimes  in  itself  a  fact,  and  not  merely 
a  statement. 

(1)  1  Russ.  <t  M.  116. 

(2)  See  also  Sanderson  v.  Jackson,  2 
B.  &  P.  2.3S,  and  the  cases  referred  to  in 
a  note  to  a  report  of  this  case  in  the  third 
edition  ;  and  the  observations  of  the 
Lord  Chancellor  in  the  House  of  Lords 
in  Dillon  v.  Harris,  4  Cligh.  N.  S.  343. 
In  Shortreed  v.  Check,  1  Ad.  4"  El.  57, 
assumpsit  was  brought  upon  a  guarantee 
in  wiiich  the  consideration  was  stated 
in  the  following  form,  "  You  will  be  so 
good  as  to  withdraw  the  promissory  note; 
and  I,  ^c:"  a  promissory  note  was  prov- 
ed at  the  trial,  and  no  evidence  was 
given  of  the  existence  of  any  other  note, 
and  the  jury  found  that  it  was  the  note  re- 
ferred to.  A  motion  was  made  for  a 
new  trial,  on  the  ground  that  the  descrip- 
tion of  the  note  was  not  sufficiently  ex- 
plicit, to  ascertain  what  note  wasTiieant, 
without  the  admission  of  parol  evidence. 
A  rule  was  refused,  and  Liltledale,  J., 
said  "It  is  true,  the  letter  leaves  it  un- 
certain what  the  note  was,  and  whether 
it  was  a  note  of  the  father  or  of  the  son; 
and  if  it  had  appeared,  that  there  were 
two  notes,  one  given   by  each,  I  do   not 


think  parol  evidence  could  have  been 
received,  to  shew  which  was  meant.  So, 
if  there  had  been  two  notes  in  question 
for  the  same  sum,  but  of  different  dates. 
But  when  upon  the  evidence  only  one 
note  appears  to  be  in  question,  no  such 
explanation  is  necessary;"  and  Parke, 
J.,  "  The  consideration  being  executory 
the  plaintiff  is  to  shew  that  he  has  ful- 
filled it,  and  for  that  purpose  must  of  ne- 
cessity prove  by  parol  evidence,  that  the 
note  withdrawn  by  him  was  the  thing 
meant  by  the  agreement.  Kit  had  ap- 
peared in  proof,  that  there  were  two 
notes  to  wliich  the  promise  might  have 
applied,  there  might  have  been  a  dif- 
ficulty as  to  explaining  this  by  parol 
testimony.  But  when  the  evidence 
given  is  of  one  note  only,  it  becomes 
perfectly  clear  that  the  plaintiff  has  com- 
plied with  his  part  of  the  agreement." 
This  case  seems  to  be  no  authority  a- 
gainst  the  principle  above  laid  down;  it 
seems  to  amount  to  no  more  than  saying 
that  if  'here  had  been  more  than  one 
note  shewn  to  be  in  existence,  parol  evi- 
dence would  have  been  inadmissible  to 
shew  which  note  was  intended  to  be  de- 
scribed, and  the  description  being  so 
vague,  it  would  have  been  incapable  of 


(a)  Where  a  deed  describes  a  lot  by  the  No.  on  the  plan  without  other 
description,  tlie  courses,  distances,  &c.  in  that  plan  have  the  same  effect, 
as  if  recited  in  the  deed.  13  Maine,  329. 
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Section  II.  [  *753  ] 

Of  the  Admissibility/  of  Parol  Evidence  to  add  to,  vary  or 
discharge  written  Instruments. 

In  the  former  section,  inquiry  was  made  as  to  the  admissi- 
bility of  parol  evidence  to  ascertain  the  meaning  of  a  written 
instrument,  assuming  the  validity  of  it  to  be  undisputed.  It 
was  stated  as  a  general  rule  of  law,  that  parol  contemporane- 
ous evidence  is  inadmissible  to  vary,  or  contradict  the  terms 
of  a  valid  written  instrument. 

By  the  rule  of  law,   independently  of  the  statute  of  frauds,  <^'"'''"«'» 
parol  evidence   cannot  be    received  to  contradict  a  written  staune  of 
agreement :  the  instrument  itself  must  be  considered  as  contain-  ''■""^'• 
ing  the  true  agreement  between  the  parties,  and  as  furnishing 
better  evidence  than  any  which  can  be  supplied  by  parol.  (1) 
The  reason  assigned  by  Lord  Coke  against  admitting  parol  ev- 
idence to  contradict  the  terms  of  a  deed,  is  very  general,  and 
applies  to   the  case  of  a  written  agreement,  though    writing 
may  not  have  been  absolutely  necessary. 

"  It  would  be  inconvenient,''  says  Lord  Coke,  ''that  matters  i^^^ds. 
in  writing,  made  by  advice  and  on  consideration,  and  which 
finally  import  the  certain  truth  of  the  agreement  of  the  parties, 
should  be  controlled  by  an  averment  of  parties,  to  be  proved 
by  the  uncertain  testimony  of  slippery  memory  ;  and  it  would 
be  dangerous  to  purchasers  and.  all  others  in  such  cases,  if 
such  *nude  averments  against  matter  in  writing  should  be  [  *754  ] 
admitted."  («) 

shewing  which  note   was   described. —  remove    it,  and  tlien    the  instrument  id 
Ths  dillicalty  alluded  to   by  !\Ir.  Justice  void  for  uncertainly. 
Parke,  must,  therefore,  it  seems,  be  un-  (1)   2  .^ik.  383.     Sayer,  189.  2  Bro. 
derslood  to  be  a  dillinulty  in  fact.     The  Cli.  C.   219.     7    Ves.    218.     4    Taunl. 
fact  relied    on    by  these    learned  judges,  786.      2  Barn.  &  Cress.  ()34. 
(hat  there  was  but  one  note,  was  in  itself  (1)   Countess    of    Rutland's   case,    5 
parol  evidence  of  what  note  was  meant.  Rep.  26.     For  examples,  see  Buckler  v. 
The  case    is   an    instance  in    which  the  Miilerd,  2  Ventr.    107.      Tinney  v.  Tin- 
meaning  of  a    writing  has    been    ascer-  ney,  3  Atlc.  S.      I    W'iis.    34.   Lord  Irn- 
tained  by  viewing  it  in  conjunction  with  ham  v.  Child,  1  Dickins,  554.     Brydges 
the    circumstances  surrounding    it.       In  v.    Duke    of    Chandos,     2     Ves.     417. 
every  case  where  parol  evidence  raises  a  llaynes  v.  Hare,  1  IF.  Black.  651),  Clif- 
latent  ambiguity,  it  may  be,  and  often  has  ton  y.  W'almesley,  5  T.  R.   567.     Ex 
been,  fatal;  the  evidi.iice    may  be  sulh-  parte  Hooper,  2  Rose,  B.  C.  328. 
eieal  to  raise  an  ambiguity,  but    not    to 


(a)  At  common  law  a  written  simple  contract  must  be  explained  accord- 
ing to  the  true  constriictio:!  of  the  term.s  of  it,  and  not  by  parol  evidence, 
where  there  arc  no  latent  ambiguities  ;  becau.so  the  written  terms  of  the 
contract  are  better  evidence  of  its  intent,  than  any  parol  explanation.  By 
Parsons,  C.  J.  (J  Mass.  ■I:{()  :  (Junningliain  r.  Wardwcll,  ."{  Fairf.  470. 
Where  the  whole  contract  is  reduced  to  writing,  and   in  wliich  appears  no 
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Evidcnca 
not  admissi- 
ble lo  »ary 
tiie  time  of 
holding  ill  a 
lease. 


A  demise  of  lauds  by  deed,  to  commence  from  Michaelmas- 
day,  must  be  understood  to  be  from  New  Michaelmas,  since 
the  act  of  Parliament  for  altering  the  style  ;  unless  there  is  some 
reference  in  the  deed  to  a  prior  holding  from  Old  Michaelmas, 
to  show  what  the  parties  intended  by  using  generally  the 
term  Michaelmas  day.  The  general  term,  Michaelmas,  being 
thus  fixed  by  law  to  mean  New  Michaelmas,  and  nothing  ap- 
pearing in  the  deed,  from  which  a  different  use  of  the  term 
can  be  i)resumed,  no  parol  evidence  can  be  received  to  explain 
the  time  of  holding  stated  in  the  deed.  (2)  But  if  the  holding 
has  been  from  Michaelmas-day  to  Michaelmas-day,  or  from 
Lady-day  to  Lady-day,  under  s.  parol  lease,  and  no  evidence 
is  produced,  on  the  part  of  the  plaintiff,  to  show,  whether  the 
parties  intended  the  New  Lady-day  or  the  Old,  in  such  a  case 
evidence  is  admissible  on  the  part  of  the  defendant,  of  the  cus- 
tom and  usage  in  the  country,  that  such  holdings  are  always 
understood  to  be  from  Old  Lady-day.  (3) 


(2)  Doe  dem.  Spicer  v.  Lea,  11  East, 
312.  In  this  case,  the  tenant  first  held 
from  Old  Michaelmas  by  parol,  then 
took  a  lease  by  deed  from  Michaelmas, 
and,  after  the  expiration  of  that  lease, 
held  on  without  any  new  agreement. 

(3)  Such  evidence  was  admitted  by 
Lord  Kenyon,  in  the  case  of  Furley 
dem.  Mayor  of  Canterbury  v.  Wood,  1 
Esp.  198,  cited  by  counsel  in  Doe  v. 
Lea,  11  East.  312,  Upon  its  being  cited, 
the  Court  asked  whether  the  lease  was 
by  deed.  This  case  of  Furley  v.  Wood 
was  cited,  and  approved  of  by  ihe  Court 
of  King's  Bench,  in  Doe  dem.  Hall  v. 
Benson,  4  Barn.  ^  Aid,  5S»,  which  war- 
rants the  position  in  the  text.  The  Court 
of  King's  Bench  made  a  distinction,  in 
the  latter  case,  between  leases  by  deed 
and  leases  by  parol.  This  distinction 
has  reference  to  a  subject  discussed  in 
the  previous  chapter — the  admissibility 
of  evidence  of  a  customary  sense  of  a 
word  ditTerent  to  its  usual  sense.  Upon 
the  authorities  there  considered,  it  may 
be  doubted  whether  evidence  would  now 
ba  rejected,  if  a  custom  and  usage,  that 
Michaelmas,  in  a  demise  under  seal 
meant  Old  Michaelmas.  There  would 
be,  of  course,  a  distinction  between  a 
verbal  demise,  and  a  demise  in  writing 
where  contemporaneous  parol  evidence 
was  otTered  to  shew  the  understanding  of 


the  parties.  In  the  case  of  a  verbal  de- 
mise, all  that  passed  must  be  looked  at 
to  ascertain  the  meaning  :  otherwise,  if 
the  demise  were  by  writing;  in  the  latter 
case,  evidence  only  would  be  admissible 
upon  the  principles  before  considered,  to 
shew  what  was  meant  by  the  writing. 
The  case  of  Uoe  v.  Benson  shews  that 
the  statutory  alteration  of  the  style  has 
not  given  a  conclusively  arbitrary  mean- 
ing to  the  words  designating  different  pe- 
riods of  the  year.  In  the  case  of  Doe  d. 
Peters  i\  Hopkinson,  3  D.  &  R.  507, 
the  Court  are  reported  to  have  held,  that 
where  there  was  a  demise  by  writing, 
not  under  seal,  parol  evidence  was  ad- 
missible "to  prove  that  the  real  under- 
standing between  the  parties  was,  that  a 
tenancy  should  commence  at  Old  Lady 
Day,"  though  the  expression  in  the  de- 
mise was  general  "from  Lady  Day." 
It  is  difficult  to  see  on  what  principle  this 
case,  as  reported,  can  be  considered  good 
law.  It  is  probable  there  is  a  mistake 
in  the  report,  and  that  the  evidence  re- 
ceived was  of  the  custom  of  the  country. 
It  is  to  be  observed,  that  there  is  no  de- 
cision, that  evidence  of  the  custom  of 
tiie  country  of  the  periods,  meant  to  be 
designated  by  the  names  of  the  feast 
days,  is  inadmissible.  In  Doe  v.  Spicer, 
the  evidence  otTered  went  to  shew,  at 
most,  by  independent  evidence,  the  in- 


latent  ambiguity,  parol  evidence  cannot  be  admitted  to  e.xplain  such  con- 
tract. 6  Mass.  519. 

Parol  evidence  may  be  given  of  collateral  and  independent  facts,  which 
tend  to  uphold  the  deed,  provided  it  is  not  offered  to  vary  the  agreement, 
and  is  consistent  with  the  deed.    Dorsey  v.  Eagle,  7  G,  &  J.  321. 
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*Polices  of  insurance  are  within  the  same  rule,  and  cannot  .P"''<^'<^s  °f 

,  T  ,  11  •  1      1        insurance. 

be  contradicted  or  varied  by  any  written  agreement  made  by  Chaner- 
the  parties  before  the  time  of  signing  the  pohcy.     Thus,  in  ^^^jlt-  ■^ 
an  early  case  where,  in  an  action  on  a  policy  of  insurance  •■  -• 

from  Archangel  to  Leghorn,  the  defendant  attempted  to  shew, 
that  the  agreement  before  the  subscription  of  the  policy  was, 
that  the  adventure  should  begin  only  from  the  Downs,  the 
Court  would  not  admit  the  evidence.  (1)  (a)  Lord  Cbief  Jus- 
tice Pemberton  in  that  case  said,  that  policies  were  sacred 
things,  and  that  a  merchant  should  no  more  be  allowed  to  go 
from  what  he  had  subscribed  in  them,  than  he  who  subscribes 
a  bill  of  exchange,  payable  at  such  a  day,  shall  be  allowed  to 
go  from  it,  and  say,  it  was  agreed  to  be  on  condition,  &c., 
when  it  may  be  that  the  bill  had  been  negociated  ;  for  though 
neither  of  them  are  specialties,  they  are  of  great  credit,  and 
much  for  the  support  and  advantage  of  trade.  The  same  rule 
of  course  applies  to  charter  parties.  In  a  case  where  a  ship 
was  chartered  to  wait  for  convoy  at  Portsmouth,  Lord  Ken- 
yon  would  not  suffer  a  parol  agreement  to  be  set  up  on  the 
other  side  to  substitute  Corunna  for  Portsmouth.  (2) 

In  the  case  of  contracts  of  hiring  between  masters  of  ships  Concrartfor 
and  seamen  (though  they  are  directed  by  statute  to  be  in  writ-  waTes. 
ing,  under  a  penalty  to  be  inflicted  on  the  master,  and  it  has  [  *756  ] 
not  been  decided  that  they  are  void  if  unwritten,)  still,  when 
once  reduced  into  writing,  they  cannot  be  varied  or  added  to 
by  parol.     Thus,  it  was  ruled  in  the  Court  of  Common  Pleas, 
that  a  mate  in  a  slave-ship  could  not,  on  the  ground  of  a  ver- 
bal promise,  claim  the  perquisite  of  the  price  of  a  negro   slave 
beyond  the   wages  due  to  him  by  certain  written  articles  of 
agreement,    executed    between    the     master,    officers,     and 
crew.  (1) 

Where  there  has  been  a  contract  in  writins:  for  the  sale  of  Comraci  of 


sale. 


tention  of  the  parties,  and   was  clearly         (1)  Kaines  v.  Knightly,  Skin.  54.  S. 

inadmissible.     L)oe  v.    Benson    contains  C.  referred    to   in   Bates  v.  Grabiiain,  2 

merely  t/ic/a  as  to  leases  under  seal,  and  Salk.   444,  liut    mis-stated.      Weston  r. 

the   dictum   of  Lord    Tenderden   in   it,  Enies,  1  Taunt.  115.     Uhde  r.  Walters, 

"that  the  rule  of  law  is,  tiiat  evidence  is  3  Camph.  16. 

not  admissible  to  explain  a  deed,"  must         (2)  Leslie  v.  De  la  Torre,  cited  12 

be  taken  now  with  considerable  qualili-  East,  5':3. 

cation.     As  to  incorporating  terms  in  a  (1)   White  r.  Wilson,  2  Bos.  Sf  Pull. 

writing  by  evidence  of  a  custom,   tide  llti. 

ijifra,  7G3. 


(fl)  The  policy  is  to  be  construed  by  its  own  terms,  nnd  it  cannot  be  va- 
ried by  proof  of  a  verbal  representation  at  tlio  time  it  was  eHectcd.  2 
Hall,  108. 

Where  the  insurance  is  on  property  generally,  it  may  be  shown  by  ex- 
trinsic evidence  that  the  plaintiffs  intended  it  should  cover  separate  or 
joint  property,  or  both.  And  even  whore  the  assured  are  nut  nnnicd  in  the 
policy,  it  is  competent  to  prove  who  tiiey  arc  by  extrinsic  evidence.  II 
Pick.  85. 
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goods,  specifying  the  quuntity  and  the  price,  neither  of  the 
contracting  parties  would  be  allowed  to  give  evidence  of  con- 
versations previous  to,  or  contemporaneous  with  the  bargain, 
for  the  purpose  of  proving  that  the  price  was  to  be  different, 
or  that  a  ditfercnt  quantity  was  to  be  delivered  ;  for  this  evi- 
dence would  directly  coiiiradict  the  written  memorandum, 
which  must  be  considered  as  expressing  the  final  intention 
and  understanding  of  the  parties  at  the  time  of  the  contract. 

Promissory  ^n  au  actiou  on  a  promissory  note  or  bill  of  exchange, 
the  defendant  will  not  be  allowed  to  give  evidence  of  an 
agreement  between  him  and  the  plaintiff,  at  the  time  of  mak- 
ing the  note,  that  it  should  be  renewed,  and  that  payment 
should  not  be  demanded  on  its  becoming  due.  (2)  Nor  is  pa- 
rol evidence  admissible  to  show,  that  a  note,  purporting  to  be 
payable  on  demand,  was  intended  by  the  parties  to  be  paya- 
ble only  on  a  contingency  (3);  or  that  a  note,  payable  on  a 
certain  day,  was  intended  to  be  payable  on  some  other 
day.  (4) 

It  seems  that  evidence  is  inadmissible  to  shew,  that  a  party 

f  *757  1  to  a  joint  and  several  promissory  note  gave  the  note  *as  a  se- 
curity to  the  other  party,  to  whom  the  holder,  with  a  knowl- 
edge of  that  fact,  has  given  time.  (1)  {a) 

(2)  Hoare  r.  Graham,  3  Campb.  57.     M.  &  W.  378. 

Hogg  r.  Snaith,  1  Taunt.  347.  (4)  Free  v.  Hawkins,  1   Moore  Rep. 

(3)  Rawson  v.  Walker,  1  Starkie,  N.     C.  P.  535.     8  Taunt.  92.  S.  C. 

P.  C.  361.     Woodbridge  v.  Spooner,  3  (1)   Fentum   v.    Pococke,    5   Taunt. 

Barn.  4-  Aid.  233.    Moseley  v.  Hanford,  192.     Price  v.  Edmunds,  10   B    &  C. 

10  B.  &  C.  729.     Foster  v.  .Tolly,  1  C.  578.     But  see  Hall  v.  Wilcox,  M.  If  R. 

M.  &  R.  703.     Adams  v.   Wordley,   1  58,  contra. 


[a]  In  Barker  v.  Prentiss,  6  Mass.  439,  the  court  held  that  it  was  regular 
to  prove  that  the  plaintiff,  the  endorsee,  received  the  bill,  not  as  assignee, 
but  as  an  agent  to  collect  for  the  payees. 

A  blank  indorsement  of  a  note  is  but  prima  facie  evidence  of  the  con- 
tract which  it  imports  ;  it  is  competent  between  the  parties  to  such  en- 
dorsement, to  prove  by  parol  evidence,  the  agreement  which  in  fact  was 
made  at  the  time.     11  Conn.  213. 

Where  a  promissory  note  was  given  for  a  specific  sum,  evidence  of  a, 
parol  agreement  at  the  time  it  was  given  that  an  account  should  be  de- 
ducted from  it,  is  not  admissible.  17  Wend.  190.  A  subsequent  agree- 
ment as  to  a  debt  to  be  contracted  by  the  payee  with  a  third  person  would 
be  different  ;  and  the  debt  when  contracted  would  be  admitted  under 
the  general  issue  as  proof  of  payment. 

At  the  bottom  of  the  note  was  written  "  one  half  to  be  paid  in  12 
months,  the  balance  in  24  months" ;  and  the  court  held,  that  it  was 
competent  to  prove  by  parol  evidence,  the  time  when,  the  person  by  whom, 
and  the  circumstances  under  which  the  memorandum  was  affixed  to  the 
note  ;  for  such  evidence  has  no  tendency  to  vary,  control,  or  in  any 
way  affect  the  meaning  of  the  contract.  10  Pick.  22S.  Parol  evidence 
is  not  admissible  to  show  that  the  note  was  given  upon  a  condition ; 
such  as  that  the  party  was  not  to  be  called  upon  so  long  as  the  inter- 
est should  be  punctually  paid;  5  Pick.  506  ;  7  Mass.  518;  4N.  H.  533  ; 
3  id.  132.    The  time  o"f  payment  cannot  be  shown  by  oral   evidence  to 


wrilleii  in- 
strument. 
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Veiy  different  questions  however,  from  those  above  con- 
sidered occur,  when  it  is  proposed  to  annul  a  written  instru- 
ment altogether,  by  shewing  that  it  was  invaUd  ah  iutitio, — 
to  add  by  parol  contemporaneous  evidence  to  the  terms  of  the 
instrument  (its  v^alidity  j^^'o  tanto  not  being  disputed) — to 
shew  that,  since  the  writing,  fresh  terms  liave  been  introduced, 
or  substituted  by  the  parties — or  that  the  instrument  has  been 
entirely  abrogated  by  them. 

Parol  evidence  is  always  admissible  to  shew  that  a  written  J'p,[pefJ'" 
instrument  is  altogether  void,  or  that  in  truth  it  never  had  ammi  a 
any  legal  existence.  This  rule  applies  as  well  to  instruments 
under  seal,  as  to  those  which  are  executed  without  that  so- 
lemnity. In  the  former  case,  the  instrument  being  executed 
with  great  formality  and  care,  it  is  not  avoided  by  showing 
that  it  was  made  without  consideration;  (2)  {a)  but  by  the 
law  of  England,  a  party  is  not  bound  by  an  instrument  not 
under  seal,  unless  there  is  a  consideration  for  the  obligation  it 
professes  to  impose  upon  him,  and  therefore,  in  this  case,  he 
is  permitted  to  impeach  the  instrument,  by  shewing  that  no 
consideration  passed  between  the  parties.  (3)  [h) 

(2)  Upon  this  ground,  in  actions   on  admissibility  of  evidence  ofTered  to  defeat 

promissory  notes  and  bills  of  exchange,  its    apparent    elTect.     Under    the    lalter 

though  the  periods  of  payment  cannot  be  head,  evidence  has  been  held  admissible 

varied,  or  other  terms  of  the  instrument  to  shew,  that   the  drawer  of  a    bill   in- 

be  altered  by  parol  evidence,  evidence  is  dorsed  it  to  the  plaintill'on  an  agreement 

admissible    to  shew    that   there    was  no  that  the  acceptor  only  siiould  be  sued; 

consideration  for  a  liability  on  the  bill  or  and  this,  on  the  ground  that  the  elVect  of 

note,    even    when,    on    it's   face,  it  ex-  such  an  agreement  is,  that,  as  between 

presses    to  be  for  value   received.     See  the  diawer  and  the  plaintill',  the  indorse- 

J'oster  D.  Jolly,  1  C.  M.  &  li.  703,  and  menl   was  without  consideration.     Pike 

the    cases    there    cited  and   considered,  v.  Street,  1   IVI.  &  I\I.  26. 
Whether  parol  evidence  goes  to  alter  the  (3)  The  doctrine  of   estoppel  is  dis- 

ternis  of  a  bill  or  note,  or  to  shew  an  ab-  cussed,  ante,  I'art  II.,  c.  1,  s.    1.     The 

sence  of  consideration,  is  the  test  of  the  admission  of  a  fact  in  a  writing   under 


liave  been  different  ;  8  J.  R.  18!).  An  agreement  collateral  to  the  note 
cannot  be  established  by  parol  to  defeat  a  recovery  on  the  note.  4  Mass. 
414. 

[a)  Consideration. — In  New  York,  tiie  2  R.  S.  40(i,  s.  77,  make  a  scaled 
instnniicnt  only  prcsninptive  evidence  of  a  sufficient  consideration,  and 
permits  it  to  be  rebutted  in  the  same  manner  as  if  not  sealed.  The  statute 
allows  evidence  to  he  given  which  before  could  only  avail  defendant  in  a 
fro.ss  (irtion,  or  in  anotlier  forum  : — I)ut  it  did  not  intend  to  shake  tlie  prin- 
cijile;  tiiat /;'//■<)/  rvidinn  is  incompetent  to  contradict  a  contract  of  par- 
ties duly  signed  and  sealed.  M'Curtic  r.  Stevens,  KJ  Wend.  r)'27.  And 
where  the  stipulation  in  tiie  condition  of  the  bond,  was,  that  the  obligor 
.should  execute  and  deliver  to  the  plaintill"  nt  the  jiro/nr  cost  and  charci'i  of 
/he  pl(tinti()\  a  quit  chiun  ileed,  Held,  that  delendant  could  not  set  u|)  an 
agreement  by  parol  that  the  defendant  was  not  to  he  liolden  upon  the  l)ond 
until  the  note,  Avhich  was  the  consideration  of  the  bond,  was  paid  ;  that  the 
defendant  was  not  to  trust  to  the  personal  responsibility  of  the  plaintifl'  for 
tliat  sum. 

(b)  Consideration. — It  is  every  days  practice,  notwithstaiuling  a  promis- 
tiory  note  is  expressed  to  be  for  value   received,  to  admit  tiie  promissor,  in 
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laciioli"^"""       ^  ^^^^  or  Other  writing,  whatever  is  stated  on  its  face,  may 

r  *758  I  ^^  imj)eaclicd,  by  evidence  v/hich  shews  that  it  was  made  for 

the  furtherance  of  objects,  which   tlio  common  or  statute  law 

sfial,  made  l)y  a  competent  party,  will,  cluRive  evidence  of  the  fact;  otherwise, 
ill  general,  estop  him  from  disputing  it,  il'  it  he  not  under  sea!.  In  the  latter 
except  in  cases  where  tlic  transaction  case,  if  the  writing  is  intended  between 
Was  illegal.  Consequently,  a  deed  of  the  Darties,  merely  as  evidence  of  an 
assignment,  which  is  expressly  alleged,  act,  the  fact  may  he  proved  by  parol  evi- 
in  the  hody  of  it,  to  be  made  in  consid-  dence  without  producing  the  written  evi- 
eration  of  a  certain  sum  of  money  paid  dence,  and  even  in  opposition  to  it.  The 
down  at  the  time  of  the  execution,  es-  case  of  a  receipt  is  a  familiar  instance, 
tops  the  assignor  from  shewing  that  no  and  vide  ante,  388,  and  see  the  case  of 
money  passed.  Rowntree  v.  Jacob,  2  Rex  v.  Wrangle,  1  Ad.  ^  Ell.  515. 
Tannt.  141.  Lampan  v.  Cooke,  5  B.  &  There  are  some  cases  in  which  the  poll- 
Aid.  606.  IJaker  v.  Davey,  1  B.  &  C.  cy  of  the  law  makes  a  writing  conclusive 
707.  A  memorandum,  indorsed  on  the  evidence  of  a  fact,  ex.  gr.  by  the  R.  H. 
deed,  of  the  receipt  of  the  money,  is  of  4  VV.  4,  an  issue  is  required  to  contain  a 
a  diflerent  description,  and  not  being  un-  recital  of  the  time  when  the  writ  issued, 
der  seal,  vvdl  not  amount  to  an  estoppel,  and  a  defendant  will  not  now  be  allowed 
but  is  evidence  for  the  jury,  capable,  to  controvert  that  recital.  If  a  wrong 
however,  of  being  rebutted  by  the  cir-  dnte  has  been  inserted,  the  trial  may  be 
cumstances  of  the  cases.  Lampan  v.  set  aside.  Whipple  v.  Manley,  1  JVI.  & 
Cooke,  5  B.  &  Aid.  611.  An  admission  W.  432. 
of  a  fact  in  a  writing   under  seal  is  con- 


an  action  by  the  promisee,  to  prove  that  there  was  no  consideration.  By 
Parsons,  C.  J.  G  Mass.  430.  A  promise  to  pay  the  debt  of  another,  is  void, 
unless  made  on  a  sufficient  consideration.     5  Mass.  54(i. 

AfTection,  friendship  and  gratitude  are  insufficient  considerations  to  sup- 
port promissory  notes.  10  Conn.  486;  14  Pick.  26fi,  7.  Contra,  1  Cowen, 
598. 

A  mere  moral  consideration  may  be  resisted;  3  Pick.  207;  16  J.  R. 
281  ;  7  Conn.  57;  8  N.  H.  R.  149.  The  want  of  consideration  not  ad- 
missible as  against  a  bona  fide  holder  of  a  negociable  note.  6  Wend.  (515. 
But  where  it  appears  that  the  note  was  put  into  circulation  by  fraud,  the 
proof  is  then  upon  the  holder  to  show  that  he  paid  value  for  it.  8  N.  H. 
R.  149. 

Failure. — -Frisbee  ?'.  Hoffinagle,  11  Johns.  50,  decides  that  a  failure  of 
title  to  land  conveyed  is  a  failure  of  consideration  for  promissory  notes 
given  as  purchase  money — though  the  lands  were  conveyed  with  warranty. 
The  principle  of  this  decision  is  controverted.  In  Lloyd  v.  Jewell,  1 
Green!.  352,  the  Court  considered  that  the  covenants  in  the  deed  of  con- 
veyance, or,  if  no  deed  had  been  given,  but  only  a  bond  or  covenant  to  give 
a  (/eerf,  there  such  bond  or  covenant  constituted  a  good  and  valuable  con- 
sideration for  the  note,  and  consequently  a  want  of  title  would  be  no  legal 
defence  to  an  action  on  such  note.  It  is  proper  to  observe  that  the  latter 
case  was  a  case  of  partial  failure  of  consideration.  In  a  later  case  in 
Massachusetts,  the  question  arose  in  a  case  where  the  land  for  which  the 
notes  were  given,  had  been  taken  from  the  party  by  judgment  of  law  for 
want  of  title  in  the  grantor  : — Held,  that  the  defence  was  admissible  under 
the  general  issue,  although  defendant  had  entered  into  possession  under  the 
deed  and  taken  the  profits, — and  altiiough  there  were  covenants  in  the  deed 
giving  him  a  right  for  damages  ; — it  appearing  that  the  covenantor  had 
died  insolvent.  Knapp  adm.  v.  Lee,  3  Pick,  4.52.  This  seems  to  be  the 
principle  adopted  in  the  settletnent  of  insolvent  estates.  It  is  no  argument 
in  such  cases  to  say,  that  the  defendant's  remedy  is  upon  the  agreement, 
to  recover  his  damages  for  the  breach  of  it.  "  It  would  be  absurd,  as  well 
as  unjust,  to  give  him  this  shadow  of  a  remedy,  when  the  substance  can  be 
obtained  in  the  present  action."     16  Mass.  24. 
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has  forbidden  ;  thus  a  contract  may  be  impeached  for  simonv,  '"•'p^' 

,■  J.  ■■  c      r   ^  ^  ■  j.  ^       ■        transaction, 

tor  usury,  for  composition  of  a  felony — because  it  was  obtain- 


In  Baj'ley  on  B.  p.  340  it  is  laid  down,  that  a  total  failure  of  considera-i 
tion,  where  it  can  he  insisted  on,  that  i?,  wliere  tlio  parties  are  proper  for 
such  a  defence,  is  a  total  bar,  and  inadequacy  or  pnrlial  failure  is  a  bar 
pro  tanto  only.  Parker,  C.  J.  in  Knapp  /•.  Leo  supra  observes,  that  the 
cases  cited  by  Mr.  Bayley  "  fully  ."ustain  tiiis  proposition." 

In  Grcenleaf  r.  Cook,  2  Wheat.  ].'},  wiiicJi  was  an  action  on  a  note  given 
by  the  defendant  to  the  plaintiff  for  lands  conveyed  to  him  williout  warranty ; 
tiie  Court  held  that  nothinj^  short  of  a  iolal  fdihtrc  of  title  could  constitute 
a  defence  to  tlie  action.  And  upon  this  ground  was  Howard  v.  Withaui 
et  al.  2  Green!  890,  decided. 

In  Poulton  V.  Lattimore,  9.  B.  &  C.  259,  the  acti(7n  was  for  the  price  of 
seed  sold  and  plaintiff  recovered  noihing  because  it  was  worth  nothing; 
the  Court  say  expressly,  that  a  breach  of  warranty  is  admissible  to  rc^Mcej 
cr  (/c/ea<  a  recovery.  ''  Wliere  goods  arc  warranted,  the  vendee  is  entitled, 
although  he  do  not  return  tliem  to  the  vendor,  or  give  notice  of  theii* 
defeciive  quality,  in  an  action  by  the  vendor  for  the  price,  to  prove  the" 
breach  of  the  warranty,  either  in  diminution  of  the  damages,  or  in  answer 
to  the  action,  if  the  goods  be  of  no  value." 

Where  a  defendant  has  contracted  for  an  article  with  knowledge  of  all 
f\icts,  and  the  bargain  turns  out  to  be  an  unprofitable  one,  he  cannot  avoid 
the  payment  of  the  price  if  he  has  received  the  article  contracted  for. 
Thus,  in  Baker  v.  Page,  2  Fairf.  o8J,  v.here  plaintiff  sold  timber  cut  from 
the  land  of  another  without  license,  but  he  informed  defendant  of  the  facts 
and  that  the  rightful  owner  miglit  claim  them  : — Held,  tliat  tlie  price  of  the 
timber  n)ight  be  recovered,  although  the  rightful  owner  had  claimed  the 
timl)(>r. 

Held  also,  thiit  the  contract  of  sale  was  not  unlawful.  The  law  does  not 
avoid  every  contract  connected  with  an  unlawlul  transaction,     ib. 

A  breach  of  warranty  m  a  contract  of  sale,  is  admissible  in  evidencoj 
either  in  bar,  or  in  mitigation  of  damages  under  tlie  general  issue.  Judd 
t.  Dennison,  10  Wend.  512;  8  id.  109  ;  4  id.  469. 

So  deceit  in  the  sale  of  a  chattel  may  be  shewn  in  bar  or  in  miti- 
gation, ];j  J.  R.  ;}02. 

Partial  failure  ot  consideration  may  be  shown  to  the  point  of  damaijos. 
Moore  V.  lOilsworth,  :}  Conn.  481  ;  5  id.  TtlS  ;  (1  id.  521  ;  1 1  id.  A'Yl ;  .Spaiild- 
ing  V.  Vandcrcook,  2  Wend.  4:12;  I  8.  &,  R.  438;  5  id.  204  ;  1  N.  & 
M'Cord,  78;  8  .1.  R.  4.53;  7  id.  385;  1  Masoi,  437  ;  14  Mass.  282. 
And  in  England,  on  a  sale  of  personal  property  with  wafranly,  a  partial 
failure  of  consideration  mav  be  shown  in  reduction  of  damages.  Fisher/-. 
Hamuda,  1  Camp.  190  ;  4  C.  &  P.  15  ;  3  Stark.  32  5  1  id.  107;  5  C.  & 
P.  :{27— ;343.  2  B.  &  Ad.  45(1;  7  East  481.  n.  2  Bro.  &  B.  (180. 

'I'lie  failure  of  consideration  of  a  promissory  note  nuist  be  total  to  allow 
(l"fiMidanl  to  avail  himself  under  the  general  issue  without  notice.  12 
Wend.  24(5.  A  distinction  is  recognised  between  a  suit  upon  the  original 
doutiMct  of  sale,  and  a  suit  \x\)on  a  note  for  tlie  price  ;  in  the  latter  case 
the  English  cases  decide  that  the  whole  amount  of  the  note  shall  be  re- 
covered where  there  is  no  fraud,  unless  the  warranty  goes  to  the  whole 
consideration,  8   Weml.   lOi). 

It  is  porlectly  competent  to  the  defendant  in  n.tsumpsit,  to  set  up  a  failnrtt 
of  consideration  as  a  defence.  By  Spencer,  Cli.  .1.  20  J.  R.  J.30.  Hut 
\vhere  idainliff's  covenant  is,  to  execute  a  i^nod  warranter  tlinl  of  conret/a>tre 
of  the  lot,  defendant  cannot  set  up  in  dcl'i'iii-f  to  an  action  of  covenant,  11 
failure  of  consideration,  on  the  ground  that  ;)l;iintitrhad  not  a  good  title  to 
the  land  contracted  to  be  conveyed. 

The  plaintitt"  in  such  action  (the  vendor)  naist  make  an  actual  fender, 
or  offer  to  convey,     id. 

It  is  said,  '•  that  the  covennnts  in  the  deed  of  conveyance,  or,  if  no  deed 
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Illegal         (,([  fiom  l]ic  iM-irtv  by  frand,  felony,  or  duress  (a) — or  because 
the  instrument  was  invalid,  as  made  when  the  party  was  ni- 


had  been  given,  but  only  a  bond  or  covenant  to  give  a  deed,  then  such  a 
bond  or  covenant  constituted  a  good  and  valuable  consideration  for  the  note, 
and  of  course  a  Avant  or  failure  of  title  would  be  no  legal  defence  to  an 
action  on  such  note."  Per  Mellen,  C.  J.  in  Lloyd  ?;.  Jewell,  1  Greenl.  352. 
But  in  Knapp,  v.  Lee,  3  Pick.  R.  4.')li,  Ch.  .T.  Parker  said  : — "It  does  not  ap- 
pear that  this  question  lias  been  decided  by  this  Court,  though  there  are 
dicta  or  intimations  in  several  cases  which  favor  the  opinion  above  stated  ; 
but  we  do  not  recollect  any  such  fixed  and  settled  practice  as  is  stated  by 
the  learned  Ch.  J.  of  Maine."  In  the  case  from  Pickering  the  covenantor 
had  died  insolvent  and  the  action  on  the  note  which  was  given  for  the  pur- 
chase money  was  sued  in  the  name  of  the  administrator  of  an  indorsee, 
who  received  the  note  with  notice  that  the  title  to  the  estate  conveyed  was 
disputed.  Held,  that  defendant  was  entitled  to  give  in  evidence  a  failure 
of  title  and  an  eviction  under  the  general  issue  : — the  Court  saying — "  the 
result  will  be,  that  if  the  value  of  the  land  at  the  time  of  the  eviction  is 
equal  to  the  sum  due  on  the  notes,  he  will  make  a  full  defence  ;  otherwise, 
judgment  will  be  rendered  against  him  for  such  balance  as  may  be  found 
due."  However,  it  is  proper  to  observe,  that  the  defence  was  there  ad- 
mitted, because  there  was  no  other  remedy  ;  and  Avithout  determining  the 
general  question,  whetlier,  Avhen  otlier  sufficient  remedies  exist,  a  mere 
failure  of  title,  Avhen  there  are  covenants  of  seisin  and  warranty,  will  con- 
stitute a  defence  against  an  action  for  the  consideration. 

Where  the  covenants  afford  an  effectual  remedy  ;  and  in  the  absence  of 
any  fraud  or  deception,  the  proper  remedy  of  the  vendee,  if  it  turns  out  that 
there  is  any  defect  in  the  title  or  authority  of  the  vendor,  is,  upon  the  cove- 
nants. Joyce  v.  Ryan,  4  Greenl.  R.  lOL  Spring  v.  Parkman,  3  Fairf.  R. 
127. 

(a)  Fraud.  The  only  fraud  which  can  be  pleaded  at  law,  to  avoid  a  deed  is 
fraud  in  its  execution;  such  as  a  fraudulent  reading  of  it,  or  the  substitution 
of  one  instrument  for  another,  or  the  obtaining,  by  some  device  or  fraudulent 
representation,  such  an  instrument  as  the  party  did  not  intend  to  give.  By 
Oakley,  J.,  in  Belden  v.  Davies,  2  Hall,  433.  See  also  Vrooman  v.  Phelps, 
2  J.  R.  177;  13  id.  430;  5  Cowen,  50(J;  8  id.  290.  The  result  of  all  these 
cases  seems  to  be,  that  when  a  deed  is  not  illegal  or  corrupt,  so  as  to  render 
it  void,  ab  initio,  and  Avhen  it  is  executed  understandingly,  and  with  a  know- 
ledge of  its  legal  import  and  effect,  no  plea  at  law  can  impeach  it.  By  Oak- 
lev,  J.,  2  Hall,  447,  8.  The  remedy  of  the  plaintiffs,  is  in  the  court  of  chan- 
cery,  id.;  1  Hop.  284. 

A  purchaser  may  show  deception  throughout,  as  well  as  in  the  preparation 
of  the  articles  of  the  deed,  and  tliat  he  was  drawn  in  to  execute  the  one 
and  accept  the  other,  through  artifice  and  ignorance  of  the  fact,  that  they 
described  the  property  falsely,  and  not  as  he  had  agreed.     3  Rawle,  345. 

A  purchase  of  land  obtained  under  false  and  deceitful  representations  on 
the  part  of  the  vendor  as  to  the  grov.'th  and  quality  of  the  timber  on  the 
land  which  was  in  a  wild  state  and  situate  distant  from  the  purchaser,  was 
held  to  avoid  the  contract,  so  that  the  vendor  was  not  entitled  to  recover  the 
purchase  money,  Herrick  v.  Kingsley,  3  Fairf.  278.  It  appeared  that  the 
purchaser  relied  upon  these  representations,  which  were  shown  not  to  be 
true.     See  also  15  Mass.  219;  13  id.  371. 

An  indenture  of  apprenticeship  may  be  avoided  by  plea,  showing  that  the 
master  required  what  Avas  unlaAvful ;  such  as  requiring  the  apprentice  to  go 
out  of  the  country  or  into  a  foreign  jurisdiction  ;  3  Fairf.  315 ;  6  Mass.  273 ; 
2  Pick.  357 ;  n  Binn.  202. 

Like  the  defences  of  infancy,  lunacy,  coverture,  duress  and  usury,  fraud 
niay  be  introduced  under  the  plea  of  non  assumpsit ;  it  goes  to  annul  the 
pretended  promise,  and  therefore  strikes  at  the  foundation  of  tlie  action.  By 
riu,cker,  P.,  in  5  Leigh's  R.  700.     Here,  in  assumpsit  upon  a  parol  submis- 
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capable  of  entering  into  an  obligation,  being  an  infant,  or  un-  J^'i^^;*|.,i^„_ 
der  coverture.  (1) 

(1)  Buckler  v.  Millarfl,  2  Ventr.  107.  40S.  Filmer  v.  Gott,  4  Bro.  P.  C.  234, 
Collins  V.  Blantern,  2  VVils.  347.  Bull.  2d  edit.  Rex  v.  Matlingley,  2  T.  R.  12. 
IV.  1'.  173.     Paxtoa  v.  Popham,  9  East,     Rex  v.  OIney,  1  M.  4"  T.  3S7.    Doe  d. 


sion  to  arbitration  and  an  award,  defendant  was  permitted  to  prove  fraud 
under  the  general  issue,  to  avoid  tiie  submission. 

As  to  fraud,  it  is  not  supposed  to  be  necessary  to  have  proof  express,  that 
a  writing-  has  been  obtained  fraudulently,  in  order  to  admit  parol  proof 
against  it  on  that  score  :  but  parol  evidence  may  be  admitted  to  resist  the 
fraudulent  use  of  a  writing,  in  the  obtaining  of  which  no  fraud  can  be  made 
to  appear.  ]  Dall.  42(i.  In  Hultz  v.  Wright,  16  S.  &  R.  345,  it  Avas  held, 
that  parol  evidence  was  admissible  to  defeat  a  fraudulent  use  of  a  lease. 
Thus,  in  action  of  debt  to  recover  rent  for  nine  years,  defendant  was  al- 
lowed to  prove  by  parol,  the  understanding  of  the  parties  that  rent  for  the 
last  nine  months  was  not  lo  be  paid.  See  also  0  id.  171,  where  Tilghman, 
C.  J.,  says: — Parol  evidence  may  be  given  of  what  passed  between  the  par- 
ties, at,  and  immediately  before  the  execution  of  a  writing,  where  the  plain- 
tiff was  induced  to  execute  the  Avriting  by  the  defendant's  verbal  promise. 

Fraud  is  admissible  as  a  defence,  and  will  be  an  answer  to  the  whole  de- 
mand, or  in  abatement  of  the  damages  according  to  the  circumstances  of 
the  case.  1.3  J.  R.  302.  And  in  Johnson  v.  Miln,  17  Wend.  IM."),  which  was 
assumpsit  to  recover  the  price  agreed  for  the  hire  of  a  vessel,  held,  that  de- 
fendant might  prove,  that  jjlaintitf  practised  a  fraud  upon  him  by  falsely  re- 
presenting the  capacity  of  the  vessel,  with  a  view  to  lessen  tiie  damages. 

A  defendant  may  avoid  his  contract  by  alleging  his  own  criminality,  pro- 
vided it  consists  in  some  positive  act  of  the  government.  Bayley  v.  Taber, 
5  Mass.  28(!.  The  notes  in  suit  were  antedated  to  avoid  the  operation  of  a 
particular  statute,  and  defendant  was  allowed  to  prove  the  true  date  and 
thereby  avoided  the  notes,  id. 

If  the  maker  of  a  negotiable  note  suffers  himself  to  be  overreached,  and 
the  note  gets  into  the  hands  of  a  bona  Jhle  indorser,  the  maker  must  bear 
the  loss.     G  Mass.  428. 

An  antecedent  debt  is  not  such  a  consideration  as  Avill  support  the  claim 
of  a  lionafiik  holder  of  negotiable  paper,  to  the  injury  of  the  right  of  the 
original  parties.  L>  Wend.  i/O;  10  id.  8.5;  13  id.  .57b— 005— 4  Paige  Ch.  R. 
215.     But  see  the  case  of  Brush  v.  Scribner,  11  Conn.  3S8,  contra. 

If  the  holder  of  a  note  obtain  it  by  fraud,  he  cannot  maintain  an  action  on 
it  against  any  of  the  parties  to  it;  for  no  man  can  acquire  a  right  by  his  own 
fraud  to  sustain  an  action  in  any  court;  and  this  is  a  principle  of  universal 
ap|)licalion.  1  Hall,  308.  It  applies  to  promissory  notes,  bills  of  exchange, 
and  bank  notes. 

The  rule  which  excludes  parol  testimony,  offered  to  explain  or  vary  that 
which  is  in  writing,  does  nor.  apply  to  proof  of  a  fraudulent  alteration  of  a 
written  instrmneut.  14  Maine,  284.  So,  evidence  may  be  admitted  to  rebut 
proof  of  fraud  which  would  not  bo  admitted  as  original  evidence.  12  I'et. 
151. 

Ihtrea.f.  In  a  late  case,  it  was  held,  that  if  a  person  execute  a  bond  for 
fear  of  unlawful  imprisonment,  ho  may  avoid  the  bond.  13  Maine  R.  14(). 
So  also,  of  an  acknowled^Tnieut  of  a  deed.  13  Mass.  371. 

Although  the  process  may  be  rcgu'ar  and  legal,  yet  if  it  is  sued  mali- 
ciously and  without  probable  cause,  djfenilaut  may  avoid  a  bund  iriven  un- 
der such  process  to  obtain  his  liberty.     3  N.  H.  R.50S;  (i  Mass.  5Utl. 

Threats  of  personal  injury,  or  to  destroy  projjerty  have  been  considered, 
not  as  amounting  to  duress.  See  31*  No.  Jurist,  24,  and  cases  cited.  But  see 
13  Maine,  sitjint. 

A  promise  founded  on  an  illegal  consideration,  is  void ;  5  Mass.  38() ;  id. 
541 ;  7  Greenl.  113  ;  5  Hals.  87  ;  4  id.  352. 
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Frauc}.  pof  jIjq  purpose  of  scttinc;    aside  a  will  on  the    ground  of 

fraud,   parol  evidence  may  be  given    of  what    passed  at  the 
time  of  the  testator's  signing,  and  what   tlie  testator  said  ;  as 
Wi!i.  in  the  case  of  Don  on  the  demise  of  Small  v.  Allen,  (2)  where 

|[  *f59  J  }i  was  proved,  *tliat  in  answer  to  an  inquiry  made  by  the  tes- 
tator, at  the  time  of  the  execution,  whether  the  contents  of  the 
will  were  the  same  as  those  of  a  former  will,  the  answer  was 
in  the  allirmative,  when  in  fact  the  contents  were  different. 
So,  where  indentures  or  other  writings  are  not  available  in  ev- 
idence, unless  the  consideration  paid  or  contracted  for  is  trur 
ly  stated,  it  may  be  proved,  tliat  a  greater  sum  than  is  men? 
tioned  was  actually  paid,  or  that  the  writing  docs  not  contain 
the  whole  of  the  agreement,  but  that  some  of  the  terms  of  the 
jagreement  were  omitted,  for  the  purpose  of  evading  the  pro- 
visions of  the  stamp  acts. 

Where  the  question  is,  whether  a  sura  of  money  has  been 
paid,  which  by  statute  is  made  requisite,  (as  the  consideration 
of  a  purchase  of  an  estate,  in  order  to  confer  a  settlement,)  ev- 
idence is  admissible  to  shew  that  less  was  paid  than  the  sum 
expressed  in  the  deed  of  conveyance.  (1) 


Chandler  v.  Ford,  3  Ad.  &  El.  649.  On 
the  same  principle,  in  un  action  for  the 
price  of  goods,  a  defendant  may  show 
that  the  plaintiff  sold  them  to  the  de- 
fendant for  the  purpose  of  being  smug- 
gled, and  that  he  participated  in  the  il- 
legality, by  agreeing  to  pack,  and  pack- 
ing them  in  a  particular  manner,  to  fa- 
jcilitate  the  smuggling.  Biggs  v.  Law- 
rence, 3  T.  R.  454.  VVaymell  r.  Read, 
5  T.  R.  600.  Catlin  v.  bell,  4  Campb. 
183,  and  that  such  was  the  consideration, 
>yould  be  a  good  defence,  though  the 
contract  were  in  writing,  and  imported 
to  be  a  legal  transaction.  See  Fellecat 
V.  -Angel.  2  C.  31.  ^-  R.  311,  where  the 
action  was  on  a  bill  of  exchange,  and  the 
piinciple  was  riot  disputed,  but  the  facts, 
it  was  held,  did  not  amount  to  a  partici- 
pation by  the  plaintill' in  the  illegality; 
apd  see  infra,  p.  761,  note  (1). 

(2)  8  T.  R.  147.  These  declaration.^ 
of  the  testator  as  to  his  intentions,  are 
admissible  in  evidence  where  the  validity 
of  the  will  is  disputed  on  the  ground  of 
fraud,  circumvention,  or  forgery.  Doe  i: 
Hardy,  1  M.  &  R.  525. 

(1)  Rex  V.  Mattingley,  2  T.  R.  12. 
Rex  V.  Olney,  1  M.  ^-  S.  387.  In  nei- 
ther of  these  cases  could  any  Question  of 
estoppel,  by  the  statement  in  the  deed  of 
the  consideration,  have  arisen,  for  the 
questions  of  the  legality  of  the  circum- 
titances  arose  between  other  parties.  It 
is  apprehended  however,  that  the  position 
^a  the  text  js  correct,  if  a  statute  were 


violated,  though  'hese  authorities  would 
not  warrant  it  if  the  question  arose  be- 
tween parties  to  the  instrument.  The 
.'same  observation  applies  to  the  caseg  of 
Rex  V.  Northwingfield,  1  B.  &l  Ad.  912. 
Rex  V.  Llangunnor,  2  B.  Sr  Ad.  616. 
Rex  V.  Cheadle,  3  B.  S,-  Ad.  837,  and 
Rex  V.  Wickham,  2  Ad.  &  El.  517. 
Rex  V.  Northwingfield  and  Rex  v.  Llan- 
gunnor, were  decided  on  the  authority  of 
the  two  cases  first  mentioned,  and  they 
were  cited  in  Rex  v.  Cheadle,  in  which 
the  question  between  the  contending  par- 
ishes being,  what  was  the  real  consider- 
ation paid  in  the  purchase  of  an  estate, 
it  was  decided,  as  in  the  other  cases,  that 
parol  evidence  was  admissible,  notwith- 
standing the  statement  in  the  deed;  and 
Lord  Tenderden  said,  "  the  objection  is, 
that  evidence  to  contradict  the  statement 
of  the  consideration  in  the  deed  ought 
not  to  have  been  admitted.  Now  the 
parties  to  the  deed  might  be  estopped  by 
it  from  saying,  that  this  was  not  a  pur- 
chase for  a  money  consideration,  but  the 
pari*!)  ofiicers  who  are  strangers  to  it  are 
not;"  and  Parke  .1.,  said,  "It  is  quite 
clear,  that  although  the  parties  to  this 
deed  were  estopped  by  it,  strangers  vyere 
not,  and,  consequently,  the  parish  offi- 
cers might  shew  the  real  nature  of  the 
transaction."  The  case  of  Gaunt  v. 
VVainman,  3  Bing.  N.  C.  69,  lays  down 
the  same  principle.  The  case  of  Rex  r, 
Laindon,  8  T.  R.  379,  may,  it  seem^, 
be  referred  to  the  saiae  class  as  the  pre- 
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So,  Avhere  the  question  was,  whether  the  provision  of  the  "''"-.=*'  'f^"' 
annuity  act,  which  avoids  an  annuity  deed  unless  it  is  enroll- 
ed, had  been  since  complied  with,  and  it  was  contended  that 
the  act  did  *not  apply  to  the  case,  on  the  ground  that  the  [  *760  ] 
deed  came  within  an  exception  of  the  act,  as  being  a  grant  of 
an  annuity  secured  on  premises  of  greater  value  than  the  an- 
nuity, it  was  held,  that  a  covenant  by  the  grantor,  that  the 
premises  were  of  greater  value  than  the  annuity,  did  not  pre- 
clude him  from  shewing  that  they    were  of  inferior  value.  (1) 


vious  cases,  though  it  may  probably  al^o, 
be  supported  as  a  case  ot  llie  arJmissioii 
of  parol  evidence  of  a  collateral  fact,  to 
shew  the  meaning  of  an  instrument.  All 
these  cases  rest  on  the  doctrine  of  estop- 
pel. 

(1)  Doe  d.  Chandler  v.  Ford,  3  Ad. 
iV  El.  649.  There  was  a  question  made, 
whether  a  covenant  would  have  been  an 
estoppel  in  any  case,  but  the  court  gave 
no  opinion  upon  that,  assuming,  for  the 
purpose  of  their  judgment,  that  it  was  an 
estoppel. 

Tlie  rule  that  a  party  may  shew  the 
real  nature  of  a  transaction  in  the  cases 
above  mentioned,  must  be  understood  to 
apply  only  where  the  assistance  of  the 
law  is  sought  to  enforce  a  transaction, 
which  its  policy  condemns.  Where  the 
transaction  has  been  acted  on,  a  party  to 
a  fraudulent  or  illegal  transaction  will 
not  be  allowed,  by  the  allegation  of  iiis 
own  iniquity,  to  recover  back  what,  in 
pursuance  of  an  illegal  bargain,  he  had 
delivered  to  the  other;  to  such  a  case 
the  maxim  applies  in  pari  delicto  potior 
est  conditio  dcfcndentis.  In  the  case 
of  Doe  dem.  Roberts  ;.  Roberts,  2  15. 
&  Aid.  3()9,  it  was  held,  in  an  action  of 
ejectment  to  recover  premises  which  the 
defendant's  deed  purported  to  have  been 
conveyed  for  a  valuable  consideration, 
that  the  defendant  could  not  set  up,  that 
the  conveyance  was  made  in  order  to 
confer  a  colourable  qualitlcation  to  kill 
game,  and  so  to  deliiat  an  iMformalioii 
which  had  been  preferred  against  the 
plaintilVfor  shooting  without  a  license, 
(r^ee  the  facts  as  stated  in  the  judgment 
of  Rest,  J.)  The  deed  must,  it  seems, 
liave  been  unte-dated,  and  the  transac- 
tion amounted  to  a  conspiracy  to  defeat 
a  legal  proceeditig.  J.ord  'I'enderden 
cited  the  observation  of  Lord  .Mansfield 
in  Moiiteliori  r.  Montefiori,  (I  Itl.  361), 
that  "no  man  shall  set  up  his  own  ini- 
quity ns  a  defence,  any  mort;  than  as  n 
cause  of  action,"  a  |)ro|iosilion,  which 
is  indisputable  as  against  an  innocent 
party.  Hut  where  a  contract  or  deed  is 
made  for  au    illegal    purpose,  whatever 


may  be  stated  in  it,  a  defendant,  against 
vyliom  it  is  sought  to  be  enfoiced,  may 
shew  the  turpitude  of  both  himself  and 
the  plaintiir,  and  a  court  of  justice  will 
not  give  its  aid  to  (snforce  a  contract 
springing  from  such  a  source;  ex  turpi 
causa  non  oritur  actio.  'l"he  decision 
of  Montetiuri  v.  Montetiori  would  come 
within  this  principle,  for  that  cause  de- 
cided only  that  a  party  who  had  given  a 
nole  to  the  defendant,  in  collusion  with 
him  to  falsely  represent  the  amount  of 
his  property,  in  order  to  effect  a  mar- 
riage, could  not  recover  the  note  back; 
and  all  the  observations  of  Lord  Blans- 
(ield  have  relation  to  the  circumstance, 
that  an  innocent  party,  the  wife,  was  in 
truth  the  party  against  whom  the  plain- 
till"  sought  to  set  up  the  iniquity  of  the 
transaction;  and  that,  in  that  point  of 
view,  .he  cannot  do  sp,  is  well  settled  in 
(."ourts  of  Lquity.  See  Neville  v-  \\\\- 
kinson,  1  Bro.  Ch.  C.  546.  Even  con- 
sidering Doe  I'.  Roberts  oidy  as  a  con- 
veyance to  give  a  party  a  colourable 
([uailfication,  both  parties  having  that  ob- 
ject in  view,  it  seems  opposed  to  princi- 
ple, and  the  authority  of  several  decided 
cases.  In  that  point  of  view,  the  object 
was  to  defeat  a  statute  which  required  a 
man  to  be  possessed  of  a  certain  proper- 
ty before  it  conferred  upon  him  a  par- 
ticular privilege.  In  (Jale  i".  Lindo,  (1 
\'ern.  475)  a  woman,  wishing  to  coii- 
triict  a  marriage,  prevailed  upon  her 
Itrolher  to  advance  her  Kid/,  to  make  up 
her  portion,  and  gave  him  a  bond  for  tlio 
amount;  the  marriage  was  afterwards 
had,  the  husband  died  the  wife  surviving, 
and  on  the  brother's  ultempling  to  put 
the  bond  in  suit  against  the  representa- 
tive of  the  wile,  he  was  restrained  by  in- 
junction, and  the  bond  set  aside;  there 
the  wife  (that  is.  Iter  personal  represen- 
tative,) prevented  a  (ouil  of  Law  from 
acting,  by  the  allegation  of  her  own 
fraud,  us  well  as  that  of  the  plainlilf. 
W  iih  respect  to  this  case,  it  should  seem, 
that  the  (,'ourt  of  Ecjuity  migbt  not  to 
have  given  its  assistance  to  either  party, 
and  a  Court  of  Law  acting  on  the  same 
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[  *7G1  J  111   these  and   similar  cases,   the  *gnneral   reason    against  ad- 
mitting parol  evidence  will    not  apply  ;  the  rejection  of  such 
evidence   would   enable  a  party  to   defeat  the   objects   ot  the 
law.  (a) 
Proofofan-       In  an  action  on  a  bond,  a  party  will  not   be   permitted  to 
sicieruiion!'   ^how  a  Condition,  difFcrent  from  that  expressed  in  the  bond  ;  (b) 


principle,  the  bond  could  not  have  been 
enforced.  Where  a  liill  w;is  filed  for  the 
purpose  of  halving  a  re-conveyance  of  a 
(jualification,  winch  had  been  given  by 
the  plaintilF  to  liis  son  to  enable  liim  to 
sit  in  Parliament,  the  purpose  being  an- 
swered, the  bill  (said  1-ord  Kldon,  in 
Curtis  V.  Perry,  6  Ves.  747)  was  very 
properly  dismissed  by  Lord  Kenyon  with 
costs.  In  Plalamone  v.  Staple,  (Coo. 
Ch.  Cas.  262),  a  bill  was  filed  under 
similar  circumstances,  except  that  the 
defendant  never  became  a  candidate  for 
a  seat  in  Parliament,  and  on  that  ground 
it  was  distinguished  by  Sir  T.  Plumer, 
froiri  the  case  cited  by  Lord  Eldon, 
"There  was  no  ground,  therefore,"  said 
he,  "against  the  plaintitT's  equity  upon 
the  statute,  as  a  fraud  upon  the  law,  or 
as  being  against  public  policy."  Doe  v. 
Roberts  was  decided  in  IS  19.  In  1820, 
in  Brackenbury  v.  BracUenbury,  (2  Jac. 
&  W.  391,)  in  a  similar  case  of  a  bill 
filed  to  compel  a  defendant  to  return  a 
conveyance  to  give  such  a  colourable 
qualification.  Lord  Eldon  intimated  an 
opinion,   that  a  Court  of  Equity  ought 


not  to  give  either  party  any  assistance. 
That  the  estate  (in  Doe  v.  Roberts)  did 
not  pass  by  the  conveyance,  so  as  to 
make  the  case  resemble  that,  where  a 
party  endeavours  to  recover  back  what 
be  had  paid  in  execution  of  an  illegal 
contract,  is  shewn  by  the  case  of  Doe  v. 
Ford,  supra.  The  action  of  ejectment 
in  the  former  of  these  two  cases,  called 
for  the  assistance  of  a  Court  of  law  to 
enforce  a  deed,  which  was  a  fraud  upon 
the  intention  of  the  law,  to  which  fraud 
both  the  plainllir  and  the  defendants 
were  parties  and  privies.  In  a  recent 
case,  however,  of  Lord  v.  Wardle,  3 
Bing.  N.  C.  684,  the  Court  of  Common 
Pleas  seems  to  have  inclined  to  the  opin- 
ion, that  by  a  deed  like  that  in  Doe  v. 
Roberts  the  land  psssed;  in  argument, 
reliance  seems  to  have  been  placed  on  a 
sort  of  estoppel  in  pais,  that  the  defend- 
ant, having  used  the  deed  before  a  mag- 
istrate to  shew  a  qualification,  was  es- 
topped from  saying  that  the  land  did  not 
pass.  The  principal  point  above  alluded 
to,  was  not  discussed    in  this  case. 


(a)  The  loser  of  money  by  aatninar,  &c.  may  maintain  an  action  to  recover 
it  hack  of  the  winner  as  well  as  the  stakeholder ;  7  Cowen,  496  ;  1  Hall, 
300 ;  but  at  common  law,  it  is  different:  the  law  will  not  aid  either  party ; 
12  J.  R.  1. 

The  ijeneral  rule  in  suing  upon  a  statute  is  to  state  specially  the  cause  of 
action  arisintj  under  the  statute,  unless  a  particular  form  of  declaring  is 
given  by  it ;  4  J.  R.  1!)4.  The  case  of  betting  at  a  horse  race  by  the  statute 
is  considered  as  placing  all  the  parties — the  betters  and  stakeholder  in  pari 
delicto.  It  is  not  like  an  illegal  wager,  where  the  law  attaches  no  illegality 
to  the  act  of  holding  the  stake.     1  Hall  300;  10  J.  R.  408. 

The  statute  provides  that  shingles  be  made  of  certain  dimensions.  The 
consideration  of  a  note  was  shingles  s;  Id,  and  it  appearing  by  proof  that  the 
shingles  were  not  of  the  dimensions  required  by  the  statute,  the  note  was 
held  to  be  void.  17  Mass.  281.  x\nd  so  where  the  consideration  of  a  note 
was  bank  bills  which  the  plaintiffs  as  bankers  were  prohibited  from  passing, 
the  note  was  declared  to  be  void.  14  id.  322. 

Illegality  of  consideration,  (except  in  certain  cases,  arising  under  the 
provision  of  certain  statutes)  does  not  avoid  a  note  in  the  hands  of  a  S(i7?<r 
Jide  holder  without  notice.  And  where  the  note  is  valid  as  between  the 
plaintiffs  and  the  maker,  the  defendants  iiaving  endorsed  it,  for  the  accom- 
modation of  the  maker,  were  held  to  be  bound  by  it.  1  Hall,  70. 

{b)  A  deed  though  in  form  absolute  may  be  shown  to  be  a  mortgage  by 
extrinsic  proof:  but  a  formal  mortgage  cannot  be  shown  to  be  a  conditional 
sale  by  the  same  means,  6  Watts,  126.    See  father  post  p.  777,  note. 
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and  a  conveyance  cannot  be  averred  by  parol  to  be  to  anotlier 
use  or  intent  than  that  expressed  in  the  conveyance.  But 
there  is  a  ditFerence  in  this  res])ect  between  an  use  and  a  con- 
sideration. It  is  an  estabhshed  rule,  that  a  party  may  aver 
another  consideration,  which  is  consistent  witii  tlie  consider- 
ation expressed  ;  [a]  but  no  averment  can  be  made  contrary  to, 
or  inconsistent  with,  that  expressed  in  the  deed.  (1)  [b)  Thus 

(1)  2   Roll.   Abr.  786,  (N.)    pi,    1.     case,    7    Rep.     38.     Wilies,   677.     17 
Mildniay's    case,    1    Rep.    176.      Lord     Ves.  192. 
CroiiuveH's  case,  2  Rep.  76.     Bedell's 


[a]  Jlnollier  consideration,  which  is  consistent  Avith  tlie  consideration  ex- 
pressed, may  be  proved.  VS  Maine  2'i'S;  7  Grecnl.  175.  And  it  has  been 
lield,  tliat  the  plaintiff  might  be  permitted  to  show  that  it  was  agreed  that  he 
should  receive  a  further  sum  than  the  amount  paid  as  the  consideration  of 
the  conveyance.  8  N.  H.  R.  12'J.  Tluis,  where  defendant  received  a  con- 
veyance, and  at  the  same  time  verbally  agreed  that  upon  selling  the  land 
which  he  purchased,  and  Mhich  by  such  purchase  became  liis  own,  he 
would  pay  the  plainiiffa  further  sum  of  money  as  the  consideration  for  con- 
veying it  to  him,  provided  he  sold  it  for  more  than  a  particular  sum.  id. 

Chief  J.  Spencer  (in  14  J.  R.  210)  says  "  Parol  evidence  is  not  admissible 
to  prove  a  consideration  different  from  that  expressed  in  the  deed  ;  yet,  in 
M'Crea  v.  Purmort,  IG  Wend.  470,  it  Avas  held  it  might  be  shown  by  parol 
evidence  that  the  consideration  was  iron,  though  the  consideration  express- 
ed was  money  paid. 

A  party  may  aver  another  consideration  not  inconsistent  with  the  one 
mentioned  in  the  deed.  1  J.  R.  13!) ;  2  P.  VVms.  204  ;  7  J.  R.  ;341 ;  1  Co. 
R.  175  ;  7  id.  13.5;  2  id.  7G;  Wallis  v.  Wallis,  4  Mass.  13.5. 

(b)  See  2  Watts,  18.5  ;  2  Murphy,  27<» ;  id.  42G  ;  id.  429 ;  1  H.  &  J.  252. 
In  Griswold  v.  Messenger,  G  Pick.  .517,  it  was  held  that  where  land  was 
conveyed  by  a  deed  stating  the  consideration  to  be  a  sum  of  money  received 
by  the  grantor,  and  the  grantor  afterwards  brought  an  action  to  recover  tlie 
value  of  the  land,  parol  evidence  that  the  actual  consideration  was  a  promise 
to  convey  to  a  third  person,  and  that  the  grantee  had  refused  to  make  such 
conveyance,  was  inadmissible. 

In  Shepherd  v.  Little,  14  J.  R.  210,  instead  of  money  actually  paid  as  ex- 
pressed in  the  deed,  the  party  was  allowed  to  prove  a  mere  oral  promise  to 
pay  it.  And  in  Bowen  v.  Bell,  20  J.  R.  3.38,  the  action  was  assmnpsit  for 
land  sold,  and  though  the  deed  acknowledged  tlic  receipt  of  $1000,  as  the 
considiM-ation,  the  plaintiff  was  permitted  to  prove  that  nothing  was  in  fact 
paid.  In  Bclden  v.  Seymour,  8  Conn.  304,  it  was  held,  that  a  greater  sum  of 
money  may  be  shown  than  that  expressed  in  the  deed. 

There  is  a  conflict  in  the  American  cases.  The  earlier  cases  in  New 
York  seem  to  hold  that  the  clause  in  the  deed  is  conclusive  and  cannot  bo 
explained  by  parol  evidence.  1  J.  R,  13SJ;  7  ib.  341.  Later  cases  have 
greatlv  shaken  and  indeed  overruled  tlie  former.  Sec  Shepherd  v.  Little, 
14  J.  R.  210  ;  M'Crea  v.  Purmort  IG  Wend.  4G0.  In  the  language  of  Ch.  J. 
Parker  (17  Mass.  24!>.)  "A  man  is  estopped  by  his  deed  to  deny  that  he 
granted,  or  that  he  had  a  good  title  to  the  estate  conveyed  ;  but  he  is  not 
bound  by  the  consideration  expressed,  because  tiiat  is  known  to  be  arbitrary, 
and  is  fre(piently  different  from  the  real  consideration  of  the  bargain."  Tlio 
case  in  respect  to  which  these  reuiarks  were  made  was  one  wherein  the 
grantee  had  omitted,  by  fraud  or  mistake,  to  pay  the  full  consideration,  and 
tlie  action  was  brought  fur  the  balance.  See  also  (Joodwin  v.  Cilbert,  i> 
Mass.  R.  510,  514  ;  Pomeroy  v.  Winship,  12  id.  514;  Webb  v.  Pcele,  7 
rick.  247;  and  Bullard  v.  l»riggs,  id.  .53:5.  Morse  v.  Shattiick,  4  .\.  llamp. 
R.  22!).  was  an  action  on  the  covenant  of  seisin.  The  consideration  ex- 
pressed in  the  deed  was  $'J00. 
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if  a  deed  of  bargain  and  sale  is  expressed  generally  to  be  made 
[  *7G2  ]  "  for  divers  good  considerations,"*  it  may  be  averred,  that  the 
bargainee  gave  money  or  other  valnable  consideration.  (1) 
That  such  an  averment  may  be  taken,  which  stands  with  the 
deed,  says  Lord  Coke,  although  it  be  i\ot  expressly  comprised 
in  the  deed,  is  proved  by  the  case  of  Villers  v.  Bemimont,  (2) 
where  the  consideration  in  a  deed  of  bargain  and  sale  of 
lands  was  stated  to  be  a  sum  of  money,  but  it  was  averred 
and  found  by  the  jury,  that  the  indenture  was  made  "as  well 
in  consideration  of  marriage  (to  make  it  a  jointure  in  bar  of 
dower)  as  of  the  said  sum  of  money  ;"  and  it  was  adjudged, 
that,  although  there  was  a  particular  consideration  mentioned 
in  the  deed,  yet  an  averment  might  be  made  of  another  con- 
sideration, which  stood  with   the  indenture,   and  which  was 

(1)  2  Roll.  Abr.  786,  (N.)     1  Hep.     4  Rep.  3  S.  P.     And  see  Craylhorne  v. 
17li.  Svviiibunie,  14  Ves.  170, 

(2)  2  Dyer,   146,  a.  Vernon's  case, 


The  acknowledgment  of  the  consideration  may  be  contradicted  and  ex- 
plained;— it  may  be  shown  to  have  been  in  unavailable  securities.  See  5 
J.  R.  (18 ;  4  H.  &  M'  H.  219;  9  J.  R.  310 ;  11  Mass.  143 ;  12  J.  R.  521 ;  3 
Mon.  R.  349. 

In  Wilkinson  v.  Scott,  17  Mass.  249,  the  grantee  had  omitted  by  fraud  or 
mistake,  to  pay  the  full  consideration,  and  the  action  was  broug-Jit  to  recover 
the  part  not  paid.  Held,  that  the  grantor  was  at  liberty  to  contradict  his  own 
acknowledgment  expressed  in  the  deed.  See  also  9  id.  510;  12  id.  519;  7 
Pick.  247;  id.  533.  Any  consideration  not  contradictory  to  that  which  is 
mentioned  in  the  deed,  may  be  averred  and  proved  by  parol  evidence.  10  S. 
&  R.  329. 

In  covenant  of  seisin  also,  it  has  been  held  that  the  acknowledgment  in 
the  deed  in  regard  to  the  consideration  was  not  conclusive  as  to  the  amount* 
3  N.  H.  R.  170 ;  4  id.  397.  See  also  8  Conn.  304,  and  1(3  Wend.  4(50.  In 
the  case  last  cited,  Mr.  J.  Cowen  observes  that  "the  only  state  whose  courts 
appear  to  have  maintained  a  steady  course  of  decision  favorable  to  the  con^ 
elusive  character  of  the  clause,  is  North  Carolina. 

Different  considtrcdion.  It  has  been  held  that  a  different  consideration 
cannot  be  shown  ;  20  J.  R.  338  ;  1  M'Cord.  514.  Mr.  Justice  Johnson  says, 
that  if  the  consideration  expressed  in  the  deed  be  a  s;ood  one,  as  love  and 
affection,  you  cannot  prove  a  valuable  one.    1  M'Cord,  514. 

Wliere  a  consideration  of  money,  is  expressed  in  a  deed  of  bargain  and  sale, 
it  may  be  averred,  that  there  was  also  a  consideration  of  natural  love  and  af- 
fection, in  consequence  of  which,  the  deed  may  operate  by  M'ay  of  covenant 
to  stand  seized.  In  such  case,  parol  evidence  is  inadmissible  for  the  pur^ 
pose  of  showing,  that  there  was  no  consideration  of  money  ;  but  it  is  by  no 
means  contradictory,  nor  does  it  at  all  atTect  the  operation  of  the  deed  to  aver, 
that  besides  the  consideration  of  money,  there  was  a  consideration  of  ad- 
vancement to  the  daughter  of  the  bargainor,  and  that  the  true  intent  of  the 
parties,  was  to  convey  to  the  husband,  several  tracts  of  land  valued  togeth- 
er at  £1000,  for  w^hich  he  was  to  pay  but  £200,  after  the  death  of  tlie  father, 
and  the  remaining  £800,  was  to  be  considered  an  advancement  to  the 
daughter.  By  Tilghman,  C.  J.  in  10  S.  &  R.  329. 

Ch.  J.  Savage  says: — "  It  is  settled  that  where  there  is  a  consideration 
stated  in  a  deed,  and  it  is  not  said  for  other  considerations,  you  cannot  enter 
into  proof  of  any  other,  for  that  would  be  contrary  to  the  deed."  4  Cowen, 
427.  When  a  pai-ticular  consideration  is  expressed,  no  other  consideration 
can  be  averred.  4N.  H.  279.     But  see  the  observations  in  16  Wend.  4G0. 
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not  contrary  to  it.*  A  fortiori^  adds  Lord  Coke,  the  avermeiif 
may  be  made,  where  no  consideration  is  mentioned,  but  the 
deed  is  general,  "  for  divers  good  consideration  ;"  for  then  the 
averment  (that  the  bargainee  gave  money,  &c.)  is  but  an  ex- 
planation and  particularising  of  the  general  words  of  the  deed, 
which  include  every  manner  of  consideration  ;  *and  in  all  [  *763  J 
these  cases,  the  matter  so  av^erred  is  traversable  and  issuable. 
And  Lord  Hardwicke  has  held,  that  where  no  consideration  is 
expressed  in  the  deed,  a  party  claiming  the  benefit  of  a  trust 
under  the  deed  may  prove  a  valuable  consideration^  (1) 

But  although  a  party,  who  impeaches  a  deed  for  fraud,  may 
prove  a  different  consideration,  the  party,  charged  with  the 
fraud,  will  not  be  allowed  to  prove  any  other  consideration  in 
support  of  the  instrument.  Thus,  where  a  bill  was  filed  to 
set  aside,  as  fraudulent,  a  conveyance,  expressed  to  be  made 
in  consideration  of  an  annuity,  and  on  the  part  of  the  defend- 
ants it  was  objected,  that  the  grantor  of  the  estate  had  often 
declared,  "  he  would  rather  that  his  kinsman,  one  of  the  de- 
fendants, should  have  the  estate  in  consideration  of  this  annu- 
ity, than  any  other  person  for  a  more  valuable  consideration, 
and  that  he  was  willing  to  give  the  premises  to  his  kinsman  ;'' 
the  Master  of  the  Rolls,  after  stating,  that  the  deed  and  the 
answer  had  put  the  defence  on  another  ground,  declared,  that 
it  would  be  of  mischievous  consequence,  and  liable  to  the  dan- 

(1)  Peacock  i\  Monk,  1  Ves.  128. 


*  In  the  case  of  Villcrs  and  Beamont,  above  cited,  (2  Dyer,  1  tfi,  a.)  an 
elaborate  arjrunient  is  to  be  found  in  support  of  the  position,  tliat  "  wliere 
!i  consideration  is  expressed  in  a  deed  of  pift  or  <irn[nt,  no  other  cause  can 
be  averred  ;  bnt  if  no  cause  is  expressed,  that  a  cause  may  then  be  averred 
out  of  the  deed."  Tlie  Report  adds,  "  that  tiiree  Judges  arjrued  to  the 
contrary,  and  tliat  tlie  effect  of  that  which  is  found  by  the  assifrnment  of, 
'  ag  well  in  consideration  of  the  said  m:>rriajTo,  &.c.  as  of  the  sum,' &c. 
is  contained  wilh'm  the  indenlurr,  and.  so  their  fmdins;  is  not  cnntrm^i  to  it^ 
In  the  case  of  Peacock  v.  IMonk,  (I  Ves.  128,)  Lord  liardwicke  iDakcs  tlw3 
same  distinction.  A  bill  in  that  case  was  filed,  claiminij^  the  benefit  of  a 
trust  under  a  deed,  and  the  point  was,  wiiether  the  plaintiff"  could  prove 
a  valuable  consideration,  as  no  consideration  was  expressed  in  tlio  deed. 
Lord  Hardwicke  held,  that  the  proof  oujjht  to  be  road.  "  It  differed," 
hcsaid,  "  from  the  common  case,  upon  which  the  objection  is  founded; 
for,  to  bo  sure,  where  any  consideration  is  mentioned,  as  of  love  and  aflTcc- 
tion  only,  if  it  is  not  said  also,  '  for  other  considerations,'  you  cnnnut  enter 
into  proof  of  any  other ;  the  reason  is,  because  it  would  be  contrary  to  the 
doed  :  for  when  the  <lced  says,  it  is  in  consideration  of  such  a  particular 
tliin^f,  that  imports  the  whole  consideration,  and  is  nef^ative  to  any  other. 
But  this  is  a  middle  case,  there  being  no  c^nsideratiun  at  all  in  the  deed." 
All  the  authorities  aijree,  tliat,  where  ti>e  deed  is  not  impeached  for  frmd 
or  otiier  illejral  matter,  no  consideration  ran  be  averred  or  proved  contrary 
to  that  expressed  in  the  deed;  and  further,  the  cases  referred  to  in  the 
te\ta])pear  to  have  establisli<'(l,  that  it  is  not  cousiderod  to  be  contrary  to  or 
inconsistent  with  a  deed,  to  prove  another  consideration  in  addilion  to  Uie 
consideration  expressed. 
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gcr  01  perjury,  wliicli  llic  Statute  of  Frauds  iiitendod   to  pre- 
vent, to  suffer  parol  evidence  to   prove  blood  and  kindred  to 
have  been  the  consideration  of  this  conveyance.  (2)  (a) 
Proof  of  (ic-       As  a  deed  takes  cdect  from  the  time  of  delivery,    not    from 

livery    ol  .  ,-     ,         i  i  ■         i  i  i    ■•  i 

tiet'd  at  a  the  tune  ol  the  date,  it  may  be  proved  to  liave   been  delivered 
timo'^*'"'      either  before  or  after  the  day,   wiien  it  purports  to  have  been 
made.     In  an  action  of  debt  upon  a  bond,  the  plaintiff  may  de- 
clare on  a  bond  bearing  date  on  a  certain  day,    and  prove  the 
delivery  on  another  day ;  (3)  or  may   state  in  his  ])lcading, 
that  the  deed  was  indented,  made,  and  concluded,  on  a  differ- 
ent day,  from  that  on  wliich  the  deed  itself  professes  to  have 
been  indented  and  concluded.  (4)  {b) 
Proof  of         \xx  cases  where  a  legal  obligation  is  contracted  by  matter  in 
riKiiuioi'?!-  writing  between  the  parties,  whether  under  seal  or  not,  parol 
pressed  in  a  evidence  is  inadmissible   to  contradict   the  expressed  *terms. 
r  *'TQ4  1  But  though  an  instrument  apjjcars,  on  it's  face,  to  be  the  sole 
exposition  of  the  intention  of  the  parties,  and  to  be  a  complete 
instrument  in  all  its  parts,  and  though,   in  general,  parol  evi- 
dence is  inadmissible  to  add  to  such  an  instrument,  yet  evi- 
dence of  a  custom  regulating  the  matter,  to  which  the  instru- 
ment relates,  may  be  admitted  to  "  annex  incidents"  (1)  to  it, 
though  no    allusion   to  any  custom  be  made  in  the  writing, 

(2)  Clarkson  v.  Hanway,  2  P.  Wms.         (4)  Stone  v.  Bale,  3  Lev.  348.   Hall 
203.      2  Schoal.  ^  Lef.  501   Doe    dem.     v.  Cazenove,  4  East  477. 

Ivoberls  u.  lioberts,  2  I3arn.  <^  Aid.  36S.  (1)   Uutton  v.  Warren,  1   M.    Sf    W. 

(3)  Goddard's  case,  2  Rep.  4,  b.  466. 


(a)  But  see  3  Watts  1.51 ;  4  H.  &  M.  113 ;  2  Call's  R.  103 ;  1  Rand.  219; 
7  Pick.  533 ;  1  Maryland  R.  20S. 

[b]  It  is  generally  true  that  a  deed  delivered  as  an  escrow,  to  be  delivered 
over,  as  the  deed  of  the  party  making^  it,  on  a  future  event,  takes  its  effect 
from  the  second  delivery,  and  shall  be  considered  as  the  deed  of  the  party 
from  tliat  time.  Yet  there  are  excepted  cases,  in  which  it  takes  its  effect, 
and  is  considered  the  deed  of  tlie  maker,  from  the  first  delivery.  If  a  feme 
sole  seal  a  writino-,  and  deliver  it  as  an  escrow,  to  be  delivered  over  on  con- 
dition, and  she  afterwards  marry,  and  the  writing  be  then  delivered  on  per- 
formance of  the  condition,  it  siiall  be  her  deed  from  tlie  first  delivery; — 
and  this  is  from  necessity,  id  res  valcat :  Otherwise  her  marriage  would  de- 
feat it.  2.  Another  exception  is,  where  A.  delivers  a  deed,  as  an  escrow,  to 
J.  S.,  to  deliver  on  condition  performed,  before  which  A.  becomes  non  com- 
pos mentis:  the  condition  is  then  performed,  and  the  deed  delivered  over:  it 
is  good;  for  it  siiall  be  A's  deed  from  tlic  first  delivery.  There  is  also  a 
strong  exception  in  5  Co.  85.  If  a  man  deliver  a  bond  as  an  escrow,  to  be 
delivered  on  condition  performed,  before  which  the  obligor  or  obligee  dies, 
and  the  condition  is  after  performed :  liere  there  could  be  no  second  delive- 
ry, yet  it  is  the  deed  of  the  obligor  from  the  first  delivery,  although  it  is  on- 
ly inchoate:  but  it  shall  be  deemed  consummate  by  the  performance  of  the 
condition.     See  the  observations  of  Chief  J.  Parsons  in  2  Mass.  447. 

Mr.  ytarkie  says  that  evidence  is  admissible  to  prove  that  a  deed  was  ex- 
ecuted, or  a  bill  of  exchange  made,  at  a  different  time  from  the  date.  (2 
Stark  Ev.  4t)l  (4(50)  (itii  Am.  Ed.)  But  this  is  denied  in  8  Lou.  R.  40  by 
Martin,  J. — "On  examination  we  find  that  they  (the  cases  cited)  support  tlie 
position,  in  regard  to  deeds  only." 
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provided  the    custom    be  not   inconsistent  with  it.  (2)  It  has  1'^°"''  »*" 

^  .  .    ,  .  ^     '        .       .       customar\' 

been  long  settled,  tliat,  in  commercial  transactions,  extrinsic  risi.inoiex- 
evidencc  of  custom  and  usage  is  admissible,  to  annex  inci-  .'^''^•■'|."||'|','„ '" 
dents  to  written  contracts,  on  matters  with  respect  to  which 
they  are  silent.  The  same  rule  has  also  been  applied  to  con- 
tracts in  other  transactions  of  life,  in  which  known  usages 
have  been  established;  and  this  has  been  done  on  the  principle 
of  a  presumption,  that  in  such  transactions,  the  parties  did 
not  mean  to  express  in  writing  the  whole  of  the  contract,  by 
which  they  intended  to  be  bound,  but  to  make  a  contract 
with  reference  to  these  known  usages.  (3) 

This  rule  with  respect  to  leases  is  now  established  by  a  se- 
ries of  decisions,  and  the  relation  between  landlords  and  ten- 
ants has  been  long  regulated  by  the  supposition,  that  all  cus- 
tomary obligations,  not  altered  by  the  contract,  nor  inconsis- 
tent with  it,  remain  in  force.  Thus  it  may  be  shewn,  that  a 
heriot  is  due  by  custom  on  the  death  of  a  tenant  for  life^ 
though  not  expressed  in  the  lease.  (4)  And  a  lessee  by  deed  may 
be  entitled  to  an  away-going  crop  by  the  custom  of  the  coun- 
try, though  no  such  right  is  reserved  by  the  deed.  This  was 
determined  in  the  case  of  Wigglesworth  v.Dallisoii,  (5)  which 
was  an  action  of  trespass  for  cutting  down  corn,  which  the 
plaintitf  claimed  as  his  away-going  crop  after  *the  expiration  [  *705  J 
of  a  lease  by  deed.  The  jury  found  the  existence  of  the 
custom,  and  it  was  afterwards  moved,  in  arrest  of  judgment, 
tliat  such  a  custom  was  repugnant  to  the  deed ;  and  to  that 
effect  a  case  was  cited, which  had  been  determined  ten  years  be- 
fore by  Mr.  Justice  Yates.  But  the  Court  of  King's  Bench  held, 
that  the  custom  was  not  repugnant.  They  considered  such 
a  customary  right  as  consequential  to  the  taking,  in  the  same 
manner  as  a  heriot  may  be  due  by  custom,  though  not  men- 
tioned ill  the  grant  or  lease.  The  right  was  entirely  collateral^ 
and  not  excluded  by  the  deed,  which  contained  no  stipulation 
whatever  applicable  to  the  subject. 

The  principal  dilliculty,  in  tiie  cases  that  have  come  before 
the  Courts,  has  been  to  determine,  what  is  such  an  expres- 
sion of  the  intention  as  to  exclude  evidence  of  the  custom  as 
inconsistent  with,  or  repugnant  to  it. 

Jn  Wigglcsivorih  v.  JJal/isoii,  (1)  where  the  tenant  was  al- 

(2)   Ihid.      "Ff  any  condilion  is  found  (3)   P.y  Parko,  I?.,    in    dt'livei  in:^    iho 

in  the  lease,  neces«;irily  repugnant  to    or  jiHignienl    of  the    (,'ourt    in    lluHoii     r. 

inconsistent  wiili  liie  custom,    the    latter  Warren. 

is  excluded,  for  it  can  only  l)e    called    in  (l)    J'rr   Cur.    in    \\  liite    v.    Sayer, 

aid,  where  the  fornjer  is  silent   ujion    the  Palmer,  211. 

aubject."      15y  Tindal,  ('.    J.,    in    giving  (5)    I  l>oug.  201.   'I'his  jnd^'inent  wns 

the  judgment  of  the  Court  in  I  lolding    r.  adirmcd    in    the    Excht'r|ui'r     Clianiher. 

Pigoti,  7   Bing.    474.       "There    is    no  As  to  this  case,  see  Hughi.-s  r.  ti'ordon,  I 

doubt  that,  by  a  special  covenant,  n  par-  Uligh.    287,    nnd    Clinan   t-.    Cooko,     I 

ty  may  waive  the  benefit  of  the    custom  Schoal.  Si-  l.efr.  22. 

of  the  country."     IJy    Lord  Tonterden  (1)   Holt,  N.  P.  C.  107. 
m  Webb  i.  Plummcr,  2  li.  ic  Aid.  741). 
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Wiggles-  lowed  an  away-going  crop,  the  lease  was  entirely  silent  on 
Daiiisoji  the  subject  of  such  a  right  ;  and  Lord  Mansfield  said,  that 
tho  custom  did  not  alter  or  contradict  the  lease,  but  only  su- 
])eradded  something  to  it.  In  Senior  v.  Armilu^e,  (1)  cvi^ 
dence  was  admitted  of  a  customary  right  to  a  compensation 
for  an  away-going  crop,  though  the  instrument  of  demise  con- 
tained an  express  stipulation,  that  all  the  manure  made  on 
the  farm  should  be  spent  on  it,  or  left  at  the  end  of  the  ten- 
ancy, without  any  compensation  being  paid.  Such  a  stipu- 
lation certainly  does  not  exclude,  by  implication,  the  tenant's 
right  to  receive  a  compensation  for  seed  and  labour.  (2) 
[  *766  ]  *Iii  Webb  V.  Plummer,  (1)  there  was  a  claim  of  a  custom- 
ary allowance  for  foldage  (a  mode  of  manuring  the  ground.) 
but  the  Court  held  that  there  being  an  express  provision  for 
pome  payment  on  quitting  for.  the  things  covenanted  to  be 
done,  and  an  omission  of  foldage,  the  customary  obligation  to 
pay  for  the  latter  was  excluded. 

In  Holden  v.  Pigott,  (2)  a  lease  contained  stipulations,  lim- 
iting the  quantity  of  grain  that  should  be  grown  on  the  farm, 
and  directing  that  the  wheat  land  should  be  summer-fallowed, 
a^nd  that  the  tenant  should  spend  all  the  fodder,  hay,  straw, 
turnips,  &c.  on  the  premises  ;  it  was  held,  that  the  custom  of 
the  country,  which  would  give  the  tenant  a  right  to  the  away- 
going  crop  of  wheat  after  a  crop  of  turnips,  was  not  excluded, 
though  such  crop  had  been  grown  in  violation  of  the  covenant 
to  leave  the  land  summer-fallowed.  The  Court  said  these 
were  stipulations  as  to  the  terms  of  holding,  and  not  as  to  the 
terms  of  quitting. 

In  Roberts  v.  Barker,  (3)  the  tenant  claimed  compensation 
for  manure  left  on  a  farm  under  a  custom,  which  bound  the 
away.-going  tenant  to  leave  the  manure,  and  under  which  he 
\va;S  entitled  to  be  paid  for  it  by  the  landlord  or  the  incoming 
tenant.  The  lease  contained  a  condition,  that  the  manure 
should  not  be  sold  or  taken  away,  but  should  be  left,  to  be 
expended  on  the  land  by  the  landlord  or  incoming  tenant. 
Lord  Lyndhurst,  in  delivering  the  judgment  of  the  Court  that 
the  custom  of  the  country  was  excluded,  said,  "  if  the  parties 
meant  to  be  governed  by  the  custom  in   this  respect,  there 


Roberts 
Barker, 


(1)  Holt,  N.  P.  C.  197. 

(2)  Pet  Cur.  in  Hutton  v.  Warren, 
Senior  v.  Arrnitage,  was  tried  twice,  the 
first  time  before  Bay  ley, J., who  nonsuited 
the  plainlitT,  on  it's  appearing  that  there 
was  a  written  agreement  between  the 
parties.  Tiie  Court  afterwards  set  aside 
the  nonsuit,  holding  according  to  a  man- 
uscript note  of  the  case  of  that  learned 
judge,  that  though  there  was  a  written 
contract  between  landlord  and  tenant, 
the  custom  would  be  still  binding,  if  not 
iftconsislent  with  the  terms  of  such   writ- 


ten contract.  But  the  Court  of  Excheq- 
uer, in  Hutton  r.  Warren  said  that  the 
printed  report  of  Senior  v.  Armitage, 
stated  the  case  too  strongly,  in  saying 
that  the  Court  held  the  custom  to  be  op- 
erative, "unless  the  agreement  in  express 
terms  excluded  it,"  and  that  probably 
it  was  not  quite  accurate  in  attributing  a 
similar  opinion  to  the  Lord  Chief  Daron 
Thompson,  who  presided  on  the  2d  trial. 

(1)  2  B.  Sf  Aid.  746. 

(2)  7  Bing.  4G5. 

(3)  1  Cr.  k.  M.  SOS. 
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was  no  neccssitv  for   anv  stipulation,  as  by  the  custom  the  ^^""''  "f 

,  ,  .  Ill  1  111  customary 

tenant  would  be  bound  to  leave  the  manure, and  would  be  cnti-  rifhtnoi  ex- 
iled to  be  paid  for  it.     It  was  altoircther  idle,  therefore,  to  pro-  i"-e.sscd  iu  a 
vide  for  one  part  of  that   which  was  sulliciently  provided  lor 
by  the  custom,uiiless  it  was  intended  to  exclude  the  other  part." 

In  the  case  of  Hutton  v,  Warren,  (4)  the  plaintiff  held  un-  fiuiton  v. 
der  a  lease  the  glebe  land  and  the  tithes  of  a  parish  ;  the  lease  ^^"-rren. 
cojitained*  a  stipulation,  that  the  plaintiff  should  spend  and  [^  *757  j 
consume  three  parts  in  four  of  the  manure,  arising  from  the 
tithes  as  well  as  from  the  glebe  land,  on  the  glebe,  and  leave 
on  the  land  all  the  manures  not  spread  or  bestowed  on  the 
premises,  for  the  use  of  the  landlord,  lie  paying  a  reasonable 
price  for  the  same.  It  was  held,  that  the  custom  of  the  coun- 
try, giving  an  away-going  allowance  for  seed  and  labour,  was 
not  excluded.  Parke,  B.  in  delivering  the  judgment  of  the 
Court,  said,  "the  question  is  whether,  from  the  terms  of  the 
lease,  it  can  be  collected  that  the  parties  intended  to  exclude 
the  customary  obligation  for  seed  and  labour."  The  Court 
considered  the  stipulation,  obliging  the  tenant  to  lay  out  the 
manure  arising  from  the  tithes,  as  imposing  a  new  obligation 
on  the  tenant,  deliors  the  custom,  and  as  qualifying  the  obli- 
gation by  an  engagement  on  the  landlord's  part  to  give  a  re- 
muneration by  re-purchasing  a  part  of  the  produce  in  a  partic- 
ular way.  "  It  is  by  no  means,"  said  the  Court,  "  to  be  in- 
ferred from  this  provision,  that  this  is  the  only  compensation 
which  the  tenant  is  to  receive  on  quitting.  If,  indeed,  there 
had  been  a  covenant  by  the  tenant  to  plough  and  sow  a  cer- 
tain portion  of  the  demised  land  in  the  last  year,  being  such 
as  the  custom  of  the  country  required,  he  being  paid  on  quit- 
ting for  the  ploughing ;  or  to  plough,  sow,  and  manure,  he 
being  paid  for  the  manuring  ;  the  principle  of  cxpressum  facit 
cessare  taciturn,  which  governed  the  decision  in  Webb  v. 
Plununcr,  would  have  applied  ;  but  this  is  not  the  case  here. 
The  custom  of  the  country,  as  to  the  obligation  of  the  tenant 
to  plough  and  sow,  and  the  corresponding  obligation  of  the 
landlord  to  pay  for  such  ploughing  and  sowing  in  the  last 
year  of  the  term,  is  in  no  way  varied.  The  only  alteration 
made  in  the  custom  is,  that  the  tenant  is  obliged  to  spend 
more  than  the  produce  of  the  farm  on  the  premises,  being 
paid  for  it  in  the  same  way  as  he  would  have  been  paid  for 
that  which  the  custom  required  him  to  spend." 

In  commercial  transactions,  there  are  many  cases  in  which 
evidence  of  custom  and  usage  have  been  admitted   to  annex 
incidents  to  a  written  contract.  (1)  Thus,  where  an  insurance 
*was  on  a  ship  from  London  to  the  Jvist  Indies,  warranted  to  r  *JQ,S  1 
depart  with  convoy,  the  Court  held,  that  this  clause  of  war- 

(4)   1  M.  &  W.  4Cfi.  in  which  such  evidence  hns  booa    ndmll- 

(1)  See  the  cases  cited   siq^ra,   73!),     ted  to  iutcrpret  a  coutract. 
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rarity  must  be  constnicd  according  to  tlic  usage  among  mer- 
chants ;  that  is,  from  such  places  Avhorc  convoys  are  to  be 
had,  as  from  the  Downs.  (1)  8o,  wliere  tlic  insurance  is  on 
goods  till  landed,  and  the  defence  is,  that  the  plaintiff  has 
been  guilty  of  unreasonable  delay  in  landing,  the  question 
can  only  be  decided  by  knowing  the  usual  practice  of  the 
trade,  with  which  every  underwriter  is  supposed  to  be  ac- 
quainted, whether  the  practice  has  been  recently  or  long  es- 
tablished. (2) 

On  this  principle,  though  the  ordinary  interpretation  of  an 
open  policy  ot  insurance  would  be,  that  it  was  merely  to  se- 
cure to  the  assured  a  bare  indemnity,  it  has  been  held  that  ev- 
idence may  be  admitted  to  control  it,  by  shewing  a  custom  of 
merchants,  that  the  assured  should  recover  the  gross  freight, 
not  deducting  the  charges  for  seamen  and  other  expenses.  (3) 

This  doctrine  of  admitting  evidence  of  usage  to  explain 
and  construe  mercantile  contracts  is  strongly  illustrated  by 
the  case  of  Cutter  v.  Powell,  (4)  which  was  an  action  of  as- 
sumpsit brought  by  an  administratrix  for  work  and  labour 
done  by  the  deceased.  It  appeared  that  the  captain  of  a  ship 
had  given  a  note  to  the  deceased,  by  which  he  promised  to 
pay  a  sum  of  money  to  the  deceased,  provided  that  he  pro- 
ceeded on  a  voyage,  and  continued  to  do  his  duty  as  second 
mate,  to  the  port  of  destination.  The  second  mate  died  on  the 
voyage,  and  the  question  was,  whether  the  plaintiff  could  re- 
cover in  this  general  action  any  portion  of  the  wages  for  the 
time  the  deceased  had  served.  An  inquiry  had  been  made  by 
the  direction  of  the  Court  relative  to  the  usage  of  merchants 
on  this  kind  of  agreement ;  but  no  settled  usage  could  be  as- 
certained one  way  or  the  other.  Lord  Kenyon,  in  delivering 
his  opinion,  after  stating  that  the  deceased  stipulated  to  re- 
ceive the  larger  sum,  if  the  whole  duty  were  performed,  and, 
[  *769  J  unless  the  whole  were  performed,*  to  receive  nothing,  added, 
that  on  this  particular  contract  his  opinion  was  at  present 
formed  ;  at  the  same  time,  said  Lord  Kenyon,  if  we  were  as- 
sured, that  these  notes  are  in  universal  use,  and  that  the  com- 
mercial world  have  received  and  acted  upon  them  in  a  differ- 
ent sense,  I  should  give  up  my  opinion.  And  Mr.  Justice 
Lawrence  said,  "  With  regard  to  the  common  case  of  an  hired 
servant,  to  which  this  has  been  compared,  such  a  serv^ant, 
though  hired  in  a  general  way,  is  considered  to  be  hired  with 
reference  to  the  general  understanding  upon  the  subject,  that 
the  servant  shall  be  entitled  to  his  wages  for  the  time  he 
serves,  though  he  does  not  continue  in  the  service  during  the 
whole  year.     So  if  the  plaintiff  in  this  case  could  have  proved 

/  (1)  Lethulier's  case,  2  Salk.  443.  503. 

(2)  Noble  V.    Kennovvay,    1    Doug.         (3)   1  Bing.  61. 
510.      Vallance   v.   Devvar,  1    Campb.         (4)  6  T.  R.  320. 
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any  usage,  that  persons  in  the  situation  of  this  mate  are  en- 
titled to  wages  in  proportion  to  the  time  they  served,  the 
plaintiff  might  have  recovered  according  to  that  usage.  Ijut 
if  this  is  to  depend  altogether  on  the  terms  of  the  contract  it- 
self, the  plaintiff  cannot  recover  any  thing."  (a) 

In  these  cases,  as  well  as  in  those  before  mentioned,  and  in 
every  other  similar  case,  the  rule  for  admiting  such  evidence 
of  usage  must  be  taken  with  the  qualification,  that  the  evi- 
dence proposed  is  not  repugnant  to  or  inconsistent  with  the 
contract.  Therefore,  in  an  action  on  a  policy  of  insurance, 
"on  the  ship  till  moored  at  anchor  twenty-four  hours,  and  on 
the  goods  till  discharged  and  safely  landed,"  evidence  having 
been  admitted,  that  by  the  custom  of  the  trade  the  risk  on  the 
goods,  as  well  as  on  the  ship,  expired  in  twenty-four  hours, 
the  Court  of  King's  Bench  granted  a  new  trial  on  that  ground, 
and  on  the  new  trial  the  evidence  was  rejected.  (1)  Evi- 
dence of  usage  of  trade,  which  contradicts  the  express  words 
of  a  contract,  is  clearly  inadmissible.  (2)  [h] 

It  has  been  doubted  by  judges  of  the  highest  authority,  (3)  ^"""o'   «^'- 
whether  the  admission  of  evidence  of  custom  and  usage  to  in-  add  t«  writ- 
terpret,*  and    annex   incidents  to  written  instruments,  is  not  """    '"'*"■"- 
contrary  to  sound  policy.     It's  admissibility,  however,  is  now  r  #779  1 
too  well  settled  to  be  questioned  ;  and,  indeed,  if    the  matter 
were  res  Integra^  it  would  be  difiicultto  reject  it  on  principle  ; 
a  writing  must  have  eifect  with  reference  to  the  general  law 
of  the  land,  and  the  only  ditfcrence,  between  taking  that  gen- 
eral law  and  a  custom  in  connexion  with  the  writing,  is  that 
the    latter  is  a  binding  law  only  on  particular  places,  persons, 
or  things  ;  (1)  and  the  qualification  of  the  rule  by  the  princi- 

(1)  Parkinson  v.   Collier,   Slit,   after     lier's  case,  2  Salk.  443. 

Mich.  1797,  Park.  Insur.  416.  (U   .\   custom,  in    lliu  intendment  of 

(2)  Ycates  v.  I'im,  2  IVIarsliall,  Hep.  law,  is  such  an  usage  as  has  obtained  the 
141;  IIoit.N.  r.  C.  95.  .S.  C.  DIackelt  force  of  law,  and  is,  in  truth,  a  binding 
V.  Royal  Kxchango  Assurance  Company,  law  upon  the  particular  jtiace,  persons, 
2  Cr.  &.  .1.  244.  and  things,  which  it  concerns,    and  such 

(.'5)  liy  I,ord  Eldon,  in  Anderson  v.  a  custom  cannot  be  estabhshed  by  grunt 
Pilcher,  2  P.  &.  P.  lljs,  and  see  Lethu-     of  the    king,  (49  E.   3,)    nor  by  act  of 

(a)  Parol  evidence  is  admissible  to  prove  a  usape  in  tlie  sale  of  cotton. 
Cotton  is  sold  by  sample,  and  a  sale  by  sample  is  per  sr.  a  warranty  thnttlie 
bulk  corres])onds  M'itli  tlio  sample.  Y2  Wend.  .!()(!.  And  then  it  may  be 
shown  that  a  particular  sale  was  a  sale  by  sampli',  altliou;:!'  the  entry  in  the 
broker's  book,  the  bou^rht  and  sold  notes  and  the  bill  of  j)arcelsare  silent 
in  that  respect,  id.  .see  also  !»  id.  20  ;  l:{  Mass.  i:«»  ;  Id  Wend.  42.").  And 
althouj^li  no  sam|)le  was  exhibited  at  the  sale,  as  in  tlic  sale  of  cotton  in 
bales,  it  seems  that  there  exists  an  implied  warranty  that  the  article  is 
merchantable.  !»  Wend.  20. 

(I>)  A  custom  of  merchants  is  not  admissible  to  vary  a  written  contract. 
7  Yerg.  R.  ;}40,  not  to  vary  the  common  bill  of  ladinjj^.  2  Sum.  R,  5tJ7. 
The  contract  specified  in  the  bill  of  lading  cannot  be  controlled  by  parol. 
4  Ham.  R.  34().  ]}ut  a  bill  of  lading  may  bo  s.vplaiiied  by  i)arol  so  far  CLi 
it  oi)fratcs  as  a  receipt,     id. 
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pie  cxprassiim  facit  ccssa?-e  iacilum  applies  as  well  to  an  ad- 
dition sought  to  be  made  to  a  contract  by  the  general  law,  as 
by  the  special  law.  Q,uilibci  potest  renunciare  jnri  pro  se 
introducto.  (2)  The  principle,  upon  which  evidence  of  usage 
is  admitted,  distinguishes  this  class  of  cases  from  those  in 
which  it  is  sought,  by  contemporaneous  parol  evidence  of 
facts,  to  add  terms  to  a  writing.  The  state  of  facts,  in  which 
this  question  may  arise,  may  be  considered  with  reference  to 
a  case  in  which  a  contract,  or  other  instrument,  appears  to 
be  complete  on  the  face  of  it  ;  and  secondly,  with  reference 
to  those  cases  in  which  it  appears,  on  the  face  of  a  written 
instrument,  that  the  parties  could  not  have  contemplated 
that  it  should  express  all  the  terms  of  their  agreement. 

With  respect  to  cases,  in  which  the  instrument  appears  on 
the  face  of  it  to  be  complete,  it  seems  that  it  may  be  laid 
down  as  a  general  rule,  applicable  as  well  to  cases  in  which 
a  written  instrument  is  required  by  law,  as  to  those  in  which 
it  is  not  required,  that  parol  evidence  is  inadmissible  to  shew 
[  *771  ]  terms  upon  which  the  instrument  is  silent.  (3)  Where  *the 
rent  for  a  house  was  specified  in  a  written  agreement  to  be 
twenty-six  pounds  a  year,  and  the  landlord,  in  an  action  for 
use  and  occupation,  proposed  to  shew  by  parol  evidence,  that 
the  tenant  had  also  agreed  to  pay  the  ground-rent,  the  Court 
refused  to  admit  the  evidence.  (1)*  So,  where  a  tenant,  hav- 

Parliament,     It  \s  jus  non  scripfu?n,  by  the  Court  in  giving  judgment,  in  Goss 

and   made   by  the    people    only    of  the  ?.  Lord  Nugent,  5  li.  i^  Ad.    64,  "By 

place     where    the    custom    exists,     tor  the  general  rules  of  the  common  law,  if 

where  the  people  find  an  act  to  be  good  there  be  a  contract  which  has  been  re- 

and  beneficial,  and  apt  and  agreeable  to  duced    into    writing,  verbal  evidence    is 

their  nature  and  disposition,  they  use  and  not  allowed  to  be  given  of  what  passed 

practise  it  from   time  to  time,  and  thus,  between  the    parties,  either  before    the 

by  frequent   iteration   and   multiplication  written   instrument  was  made,  or  during 

of  this  act,  a  custom  i.s  made,  and,  being  the  time  that  it  was  in  a  state  of  prepar- 

used  from    time    whereof  memory   runs  ation,  so  as  to  add  to,  or  subtract   from, 

not  to  the  contrary,  obtains  the  force  of  or  in  any  manner  to  vary,  or  qualify  the 

a  law.     Davis,  31   b.  32  a.     Le  case  de  written  contract."     See  also  Harvey  r. 

Tanistry.  Grabham,  5  Ad.  &  El.  61.     As  to  the 

(2)  2  Inst.  1S3.  Conve7itio  vincit  question,  what  is  the  consequence  of  an 
legem.  omission  to  mention  certain  terms,  which 

(3)  Greaves  v.  Ashlin,  3  Campb.  42f).  were  either  agreed  upon,  or  in  respect  of 
Williams  v.  Jones,  5  B.  &  C.  108,  and  which  no  agreement  was  made, — and 
see  Parteriche  v.  Powlet,  2  Atlc.  3S4,  what  is  a  sufficient  statement  of  such 
where  Lord  Ilardwicke  said,  "to  add  agreements  to  satisfy  the  Statute  of 
any  thing  to  an  agreement  in  writing.  Frauds,  See  Elmore  v.  Kingscote,  5  B. 
by  admitting  parol  evidence  which  would  &  C.  583.  Acebal  t>.  Levy,  10  Bing. 
aU'ect  lands,  is  not  only  contrary  to  the  376.  Hoadley  v.  M'Laine,  id.  4S2. 
Statute  of  1*  rauds,  but  to  the  rule  of  com-  (1)  Preston  v.  Rlerceau,  2  Black, 
mon  law,  before  that  statute  was  in  be-  1249. 

ing."     The  same  principle  is  laid  down 

*  In  the  case  of  Preston  v.  Mercean,  above  cited,  Mr.  Justice  Blackstone 
after  stating  tliat  the  Court  could  neither  alter  the  rent  nor  the  term,  the  two 
things  expressed  in  the  agreement,  is  reported  to  have  added,  "  that,  with 
respect  to  collateral  matters,  it  might  be  different ;  the  plaintiff  might  shew, 
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ing  paid  the  land-tax,  brought  an  action  to  recover  it  back 
from  his  landlord,  and  gave  in  evidence  a  written  memoran- 
dum of  agreement  in  the  plaintiff's  handwriting,  which  speci- 
fied the  rent  and  terms,  but  was  silent  respecting  the  payment 
of  taxes  ;  the  defendant  offered  parol  evidence,  that,  previously 
to  the  drawing  up  of  the  memorandum,  it  had  been  mention- 
ed, and  was  understood  by  the  parties,  that  the  rent  was  to 
be  paid  clear  of  all  taxes :  this  evidence  was  rejected,  and  the 
Court  of  Common  Pleas  afterwards,  on  a  motion  for  a  rule  to 
show  cause,  why  the  verdict  should  not  be  set  aside,  adjudged 
the  evidence  to  be  inadmissible,  and  refused  the  rule.  (2)  (a) 

(2)  Rich  V.  Jackson,  4  Bro.  Ch.  C-  515.     6  Ves.  334,  n.  S.  C. 


wlio  was  to  put  the  house  in  repair,  or  the  like,  concerning  which  nothing  ig 
said."  But  this  opinion  is  not  consistent  with  tlie  principle  established  in 
Meres  v.  Ansel,  (:j  Wils.  2")).  Rich  v.  Jackson,  (4  Bro.  Cii.  C.  515).  Powell 
V.  Edmonds,  (12  East,  G),  and  several  other  cases  above  mentioned. 

(a)  Mistakr.  A  mistake  in  any  deed  or  contract  in  writinjj  may  lie  shown 
by  parol  proof;  and  relief  frranted  in  chancery.  2  J.  Ch.  .585  ;  2  Whart.  75. 
And,  upon  tlip  basis  of  part  performance,  where  possession  has  been  taken 
or  the  acts  done  amount  to  part  performance,  a  court  of  chancery  may  re- 
ceive parol  proof  of  the  whole  agreement,  independent  of  or  in  connection 
with  wjiat  may  be  in  writinij-,  in  order  to  make  out  the  contract.  Phyfe  v. 
Warden,  1  Edw.  Ch.  R.  51,' .52.     See  also  14  J.  R.  ;j:J. 

The  principle,  however,  has  been  doubted  in  Elder  i\  Eklcr,  1  Fairf.  80, 
by  Weston,  J.,  who  says — "  Wo  have  looked  into  the  cases  cited  by  him 
(Ch.  in  2  J.  Ch.),  but  are  not  satisfied  that  they  sustain  tlie  doctrine  to  the 
extent  his  language  would  seem  to  imply."  It  is,  however,  asserted  that 
"the  doctrine  ought  to  be  considered  at  rest,  if  repeated  decisions  here  and 
elsewhere  can  make  it  so  ; "  Bv  Daggett,  J.,  7  Conn.  3S3,  citing  2  J.  Ch.  .585 ; 
Kirby,  400;  1  Root,  404  ;  2  id.  78;  JJConn.  140;  1  Day,  l.'JI);  (i  Conn.  270. 

In  Elder  v.  Elder,  suj)rit,  it  was  held,  that  a  mistake  in  a  contract,  such  as 
in  writing  the  agreement,  i)art  of  a  particular  lot  of  land  was  embraced  in 
the  writing  whereas  it  was  tho  intent  to  embrace  the  whole;  part  lay  in  one 
town  and  j)art  in  anotlier,  and  the  scrivener  supposed  that  the  whole  lay  in 
one  and  wrote  the  agreement  accordingly  :  Held,  that  the  court  could 
not  admit  parol  proof  tor  the  purpose  of  correcting  tlie  mistake.  Mr.  Justice 
Weston  observes:  "It  is  one  thing  to  limit  the  elfect  of  an  instriuuent,  and 
another  to  extend  it  beyond  what  h.s  terms  im|)ort.  A  deed  i)y  mistake  con- 
veys two  farms,  instead  of  one.  If  the  snffeiing  party  is  relievod  in  such  a 
case  by  a  court  of  chancery,  full  eifect  is  not  given  to  the  terms  of  a  writ- 
ten instrmncnt."  ....  "A  deed  conveys  one  farm,  when  it  may  be  proved 
by  parol  that  it  should  have  conveyed  two.  Here  eipiity  cannot  relieve  with- 
out violatiuLT  the  statute."  .  .  .  "But  whether  this  Coint,  sittins;  as  a  court 
ot"  lOqtiity,  would  receive;  parol  evidence  of  a  mistnkt;  in  a  deed,  to  restrain 
its  ojieration,  it  is  not  necessary  to  decide.  There  may  be  great  appearance 
of  ecpiity  in  such  a  proceeding;  but  it  may  admit  of  (|uesti(Ui,  whether  more 
perfect  justice  would  not  be  administered,  by  holding  partie.-^  to  abide  by 
their  written  contracts,  deliberately  made,  and  free  from  fraud." 

Proof  of  a  mistake  ma  written  instrument  is  generally  inadmissible  in  a 
court  of  law  ;  8  J.  R.  875  ;  17  Mass.  30:J;  5  Creenl.  4!l(i.'  In  Ilal.h  v.  Hatch, 
2  Hayw.  32,  parol  evidence  was  admitted  to  show  what  was  meant  by  a  de- 
vise of  "a  tract  of  laud  called  livavrr  Damr  A  description  of  a  farm  ns 
the  one  on  which  the  grantor  lived,  was  permilfed  to  be  explained  by  parol, 
4  Day,  2(j5,  and  so  of  a  mommicnt,  2  N.  II.  .'{7.'3.     But  wliat  was  intended 
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[  *772  ]  *tl])0ii  tlio  same  princij)le,  the  verbal  declarations  of  an 
auctioneer  at  the  time  of  sale  are  not  admissible  in  evidence, 
for  the  purpose  of  varying,  or  adding  to,  or  explaining  the 
printed  conditions  of  sale.  (1)  Thus,  where  the  conditions  de- 
scribed only  the  number  and  kind  of  timber  trees  to  be  sold 
by  lot,  but  said  nothing  as  to  the  weight  of  the  timber,  the 
defendant  in  an  action  for  not  completing  his  purchase  accord- 
ing to  the  conditions,  was  not  allowed  to  prove,  that  the  auc- 
tioneer at  the  sale  had  warranted  the  quantity  of  timber  to 
amount  to  a  certain  weight,  and  the  Court  of  King's  Bench 
was  of  opinion,  that  this  evidence  had  been  properly  reject- 
ed. (2)  Lord  Ellenborough  said,  "  the  purchaser  ought  to  have 
had  it  reduced  into  writing  at  the  time,  if  the  representation, 
then  made  as  to  the  quantity,  swayed  him  to  bid  for  the  lot. 
If  the  parol  evidence  were  admissible  in  this  case,  in  what  in- 
stance might  not  a  party  by  parol  testimony  superadd  any 

(1)  Gunnis  v.  Erhart.  1  II.  Bl.  289.  Beam.    37S.     Ogilvie    v.   Foljambe,    3 

Jenkinsoti  v.  Pepys,    cited  6   Ves.  330.  Merivale,  53.     Shellon  v.  Litius,  2  C. 

Higginsoo    V.   Clowes,    1.5    Ves.    516.  &  J.  416.     Bradshaw  v.  Bennett,  5  C. 

Clowes  V.  Iligginson,   1  Ves.  4'   Beam.  4-  P.  48. 
52-1.     Winch  v.  Winchester,  1  Ves.  4-         (2)  Powell  v.  Edmunds,  12  East,  6. 


to  be  comprehended  in  a  deed,  is  different;  4  Dess.  477 ;  5  Green).  49G.  A 
latent  ambiguity  arises  from  extrinsic  circumstances.  Parol  evidence  is  not 
admissible  to  change  one  of  the  lines  in  a  deed  on  the  ground  of  mistake  as 
to  its  length.  1  Caines,  358  ;  7  Mass.  496.  Nor  is  the  evidence  admissible 
to  control  the  effect  of  the  instrument.  8  Mass.  146;  4  Greenl.497;  II  Mass. 
27.  Where  a  contract  is  reduced  to  writing,  parol  evidence  is  inadmissible. 
4  Greenl.  502. 

In  a  case  where  only  course  and  distance  were  given,  parol  evidence  was 
admitted  of  marked  trees,  on  a  line  varying  from  the  course  in  the  deed,  to 
establish  it  as  the  true  line.  Where  land  was  described  JVorth  on  Sir  J.  C, 
and  South  on  Coxe ;  parol  evidence  was  admitted  to  correct  the  mistake; 
and  so  in  effect  is  2  id.  539  :  the  party  was  admitted  to  show  the  mistake, 
not  as  to  course  or  distance,  but  a  part  of  the  name  of  the  boundary. 

"  Where  a  grantee  receives  his  deed  and  repairs  to  the  land,  and  upon 
following  the  description  as  to  the  courses  and  distances,  finds  a  perfect 
agreement  of  them  and  the  monuments  mentioned,  how  can  it  be  truly  said 
that  there  is  any  latent  ambiguity  in  such  a  deed."  By  Mellen,  C.  J.  5 
Greenl.  496. 

Adhere  to  the  writing — Neither  see  nor  hear  any  thing  out  of  the  deed, 
seem  to  sound  well.  Two  deeds  drawn  by  the  instructions  of  the  same 
person,  and  tliat  person  the  grantor,  although  dated  differently,  were  execu- 
ted at  the  same  time.  Held,  that  they  were  to  be  considered  as  one  con- 
veyance; and  that  parol  evidence  was  admissible  to  prove  the  intent  of  the 
grantor  to  be  as  expressed  in  one  of  tlie  deeds.  Proof  was  admitted  also, 
to  shew  that  the  conveyances  though  absolute  on  the  face,  were  in  fact  in 
trust:  what  that  trust  and  for  whom,  was  made  out  by  parol,  id.;  1  Dall. 
429.     A  trust,  thousfh  not  in  writing  is  valid  ;  I  Eawle,"408. 

In  jMumford  r.  M'Pherson,  1  J.  R.  44,  which  Avas  an  action  on  tiie  war- 
ranty on  the  sale  of  a  ship.  Evidence  of  a  parol  warran^^y  made  when  the 
written  bill  of  sale  was  delivered,  was  rejected.  Ch.  J.  Kent  said  the  cases 
cited  were  all  on  deceit,  and  he  asked  the  counsel  whether  a  case  Avould  be 
found  where  an  action  had  been  brought  on  a  parol  contract  made  unojlato 
with  a  written  contract. 
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term  to  a  written  agreement  ? — which  would  be  setting  aside 
all  written  contracts,  and  rendering  them  of  no  effect.  There 
is  no  doubt  that  the  warranty  as  to  the  quautity  of  timber 
would  vary  the  agreement  contained  in  the  written  conditions 
of  sale."  (a) 

Where,  however,   a  writing  evidently  appears    to  express  '^'^fo'    e^i- 
only  some  parts  of  an  agreement   entered  into  between  the  whcr*  wHi- 
parties,  parol  evidence,  it  seems,  would  be  admissible  to  prove  |"fj||,'','|g*'/ 
the  other  parts  of  the  agreement  on  which  it  is  silent ;  as,  for 
example,  if  there  were  a  written  order  to  make  a  chattel,  pa- 
rol evidence  would  be  admissible  of  the  acceptance  of  the  or-. 


(a)  Where  it  appears,  tlial  the  promise  of  the  defendant  to  guaranty  the 
payment  of  the  notes  was  a  part  of  tlie  ori;5inal  negotiation  ;  as  where  tlio 
guaranty  was  written  under  copies  of  the  notes  made  by  the  purchaser, 
which  purported  to  bo  for  value  received,  the  court  considered  that  a  suffi- 
cient consideration  to  support  the  guaranty:  but  as  the  consideration  set 
up  by  the  declaration  was  the  sale  of  goods  by  the  plaintiff  to  S.  at  the  de- 
fendant's request,  it  was  held  that  parol  proof  was  admissible  to  sliow, 
that  the  actual  consideration  of  the  defendant's  promise,  was  t^ie  sale  of 
goods  to  S.  at  his  request.     2  Hall.  143.  See  also   1 1  J.  R.  '221. 

"  Parol  Evidence  n)ay  be  given  to  contradict  a  written  simple  contract, 
or  to  show  that  the  whole  of  it  was  not  reduced  to  writing  ;  but  that  it  was 
made  with  certain  conditions  or  limitations,  expressly  agreed  upon,  but  not 
contained  in  the  written  contract,  where  the  action  is  between  the  original 
parties."  By  Parsons,  C.J.  G  Mass,  430 — citing  8  T.  Ft.  37L) ;  Pcake's  Cas. 
40  ;  1  Str.  674  ;  Gilb.  R.  ].")4,  and  Peake's  L.  cv.  c.  2.  s.  5  to  the  point  to 
show  that  the  written  contract  did  not  contain  the  wliolc  agreement.  But 
see  G  Mass.  .5PJ  ;  7  id.  518  ;  3  Fairf.  470,  where  a  different  view  seems  to 
be  taken  of  the  subject.  However,  parol  evidence  has  been  held  to  be  ad- 
missible to  show  the  time  when,  the  jjcrson  by  whom,  and  the  circumstan- 
ces under  which,  a  memorandum  was  made  at  the  bottom  of  a  promissory 
note.  Thus,  the  words,  "  one  iialf  in  <i  months,  the  balance  in  24  months," 
were  proved  by  parol  to  have  been  intended  as  part  of  the  note  although 
they  were  below  the  signatures  of  the  maker  and  attesting  witness  ;  and 
although  the  note  was  made  payable  on  demand.     10  Pick.  22S. 

An  agreement  as  to  the  purchase  of  personal  ])roperty  is  reduced  to 
writing  ;  and  yet  parol  evidence  has  been  admitted  to  prove  a  verbal 
agreement  made  subsequent  to  the  execution  of  the  writing  that  the  vendor 
would  hold  the  purchaser  harmless.  12  Wend.  44().  See  also  2  Caines 
202,  where  defendant  was  permitted  to  ])rove  what  was  said  at  the  time  in 
regard  to  a  defect  in  a  chattid,  although  there  was  a  written  warranty. 

In  Leonard  v.  Vrednnburgh,  8  J.  R.  21),  which  is  a  leadnig  case  ii|)on  tliB 
subject  of  guarantys  ; — the  Court  say,  that  there  are  three  classes  of  cases 
upon  this  sul)ject : — one  of  which  is,  "  whore  the  guaranty  is  collateral, 
but  is  made  at  the  same  time  with  the  principal  contract,  and  is  an  essential 
ground  of  the  credit  given  to  the  principal  debtor."  In  such  a  case,  tlicre 
need  not  be  any  otiier  consideration,  than  that  moving  between  the  creditor 
and  the  original  debtor  ;  and  it  was  expressly  held,  that  tiie  consideration 
imputed  by  the  words  "value  received"  containoil  in  the  note,  applied  to 
the  guaranty,  the  whole  being  one  entire  contract.  It  was  also  exjiressly 
held,  that  "  if  there  was  no  consideration,  other  than  the  original  transac- 
tion, the  plaintiff  ought  to  have  been  jjermitted  to  show  tiiat  fact  by  |)ar"l 
proof."  And  it  was  likewise  held,  that  "if  there  was  any  doubt  upon  the 
face  of  the  paper,  whether  the  note  and  the  guaranty  were  concurrent  acts, 
parol  proof  was  admissible  to  show  that  fact."  Bailey  v.  Freeman,  11  id.  221, 
and  D'  Wolf  r.  Roubaud,  1  Pet. 50 1,  sanction  the  same  doctrine. 
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der,  and  of  the  price,  at  which  the  other  party  agreed  to  make 

"Waitln"'  ^^'  ^"^^  ^^^  ^^^  ^^^^  °^  Jejjfery  v.  Walton,  (4)  an  action  was 
brought  against  the  defendant  for  not  taking  proper  care  of  a 
horse  he  had  hired  of  the  plaintilf;  at  the  time  of  the  hiring, 
[  *773  ]  the  following  *mcmorandum  was  made  : — "Six  weeks  at  two 
guineas,  WiiUam  Walton,  junr."  Lord  EUcnborough  held, 
that  parol  evidence  was  admissible,  that  the  defendant,  at  the 
time  of  the  hiring,  agreed  to  be  responsible  for  all  accidents. 
Lord  EUenborongh  said,  "  The  written  agreement  merely 
regulates  the  time  of  hiring  and  the  rate  of  payment,  and  I 
shall  not  allow  any  evidence  to  be  given  by  the  plaintilf  in 
contradiction  of  these  terms,  but  I  am  of  opinion,  that  it  is 
competent  for  the  plaintiff  to  give  in  evidence  suppletory  mat- 
ter as  part  of  the  agreement."  (1) 

It  nnist  be  observed,  that  Lord  Ellenborough  considered 
this  memorandum  binding  as  an  agreement  as  far  as  it  went, 
holding  it  conclusive  upon  the  terms  of  which  it  spoke.  In 
the  case  of  Knapp  v.  Harden,  (2)  in  an  action  for  goods  sold 
and  delivered,  the  defence  was,  that  the  credit  had  not  ex- 
pired ;  it  appeared  in  evidence,  that  the  plaintiff  had  written 
a  letter  to  the  defendant,  specifying  the  price  to  be  charged  ; 
it  was  sent  to  the  defendant's  surveyor,  who  communicated  it 
to  him  :  the  defendant  wrote  to  the  plaintiti',  that  he  consent- 
ed to  the  terms  proposed,  if  the  payment  should  be  made  at  a 
period  he  mentioned  :  the  plaintiff'  consented,  and  the  defen- 
dant then  signed  the  first  letter.  (3)  It  was  objected,  that  the 
first  letter  alone  constituted  the  agreement,  and  that  the  evi- 
dence of  the  second  letter,  and  of  what  passed  in  relation  to 
it,  were  inadmissible.  The  objection  having  been  overruled, 
the  defendant  had  a  verdict,  and  on  a  motion  for  a  new  trial 
the  Court  of  Exchequer  refused  a  rule,  and  Parke,  B.,  said, 
^'  It  is  quite  clear,  that  the  letter  did  not  in  itself  constitute 
an  agreement,  it  was  not  meant  to  be  so  by  the  parties."  (4) 
Subsequent  *When  an  existing  written  contract,  or  obligation  upon  the 
of 'I'ermr  P^rtics,  is  oucc  provcd,  questions  may  arise  as  to  the  admissi- 
[  *774  1  bility  of  evidence  to  shew  that  the  parties  have  subsequently 

(3)  See  Ingram  v.  Lea,   2   Campb.     expressed  therein. 

52i.     At  the  time  this  case  was  decided,  (4)  And  see  Reay  v.  Richardson,  2 

such  a  contract  was  not  required  by  any  Cr.  M.  &  R.  427,  in  which,  on  an  ap- 

statute  to  be  in  writing.  plication   to  a  creditor  to  enter  into  a 

(4)  1  Stark.  N.  P.  C.  267.  composilion,  he  was  requested  to   write 

(1)  The  plaintiff  had  a  verdict,  which  down  what  he  was  willing  to  do;  he  af- 
does  not  appear  to  have  been  questioned  terwards  wrote,  "  I  hereby  agree,  on 
by  any  motion  for  a  new  trial.  payment  of  10s.  in  the  pound,  to  give  a 

(2)  Exch.  H.  T.  1835,  reported  1  full  and  complete  discharge;"  it  was 
Gale,  47.  held,  that  evidence  of  a  contemporane- 

(3)  Aiderson,  B.,  appeared  to  have  ous  conversation  with  the  creditor  was 
Gon»idered  the  signature  as  affixed  mere-  admissible,  to  shew  the  purpose  for  which 
ly  for  the  purpose  of  identification,  but  the  writing  was  given,  and  thereby  make 
if  so,  the  party  thereby  admitted  that  it  a  valid  agreement,  by  shewing  it  was  in- 
was  intended  to  bind  him  as  to  the  terms  tended  to  be  submitted  to  the  creditors. 
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consented  to  vary  it.  Such  evidence  is  not  open  to  the  objec- 
tion which  is  made  to  contemporaneous  parol  evidence;  name- 
ly, that  it  is  offered  in  opposition  to  that  written  evidence,  to 
which,  by  the  pohcy  of  the  law,  a  greater  degree  of  weight 
is  attached  than  to  the  uncertain  and  slippery  memory  of  wit- 
nesses. In  general  such  evidence  of  a  subsequent  alteration 
of  the  terms  of  a  written  agreement  is  receivable  in  evidence. 
Where,  however,  the  parties  have  defined  the  terms  by  a 
writing  under  seal,  (which  must  be  taken  to  be  made  with 
great  care  and  formality,)  the  policy  of  the  law  will  not  per- 
mit it  to  be  altered  by  matter  of  a  lower  nature.  (1) 

The  common  law  of  England  recognised  only  two  modes 
of  expressing  the  obligations  made  between  parties — by  deed, 
and  by  parol.  Under  the  latter  head  are  comprised  not  only 
oral  stipulations,  but  also  those  which  are  made  by  writing 
not  under  seal ;  and  the  common  law  allows  written  contracts 
not  under  seal  to  be  varied  by  parol,  if  the  variation  be  made 
subsequent  to  the  writing,  and  not  oliercd  as  contradictory  to 
to  it  but  consistent  with  it.  (2) 

The  statute  law,  particularly  the  Statute  of  Frauds,  has  in-  f-^^'^j^°'^ 
troduced  a  considerable    alteration,  and    made    written  evi- 
dence* necessary  in  certain  cases,  in  order  to  guard  against  the  [  *775  ] 
frauds  and  perjuries  to  which  oral  evidence  is  always  subject, 
and  peculiarly  so  in  those  cases  to  which  the  statutory  regu- 
lations apply. 

It  seems,  it  would  now  be  considered  to  be  the  object  of 
the  statutes,  which  make  writing  necessary  to  the  validity  of 
certain  contracts,  that  all  oral  evidence  as  to  them  should  be 
excluded,  and  that  they  must  be  proved  by  writing  on- 
ly.  (l)(a) 

(1)  JVihil  tarn  conve?iiens  est  na-  it  cannot  be  discharged  without  satisfac- 
turali  (Bquitati,  quam  unumquodque  tion,  for  I)y  the  breach  there  is  a  wrong 
diisolvi  eo  ligamine  quo  ligatuin  est.  done  to  the  party,  which  the  words  caii- 
5  Rep.  26  a.  9  Hep.  79  b.  3  Lev.  234.  not  release  without  satisfaction;  but  be- 
Blake's  case,  6  Rep.  44  a.  Bruddiciv  v.  fore  the  breach,  no  injury  was  done  to 
Thompson,  8  East,  314.  either  party,  nor  any  of  thetii  injured  l>y 

(2)  A  siinple  contract,  whether  in  such  a  discharge,''  ib.  .After  a  breacli 
writing  or  not,  may  be  varied  in  its  there  must  be  a  new  consideration  to  set 
terms  by  a  subsequent  parol  agreement  up  a  new  agreement  in  substitution  of  tho 
entered    into    before    the    i)reach    of   it,  one  that  was  broken. 

without  any  new  consideration.  Yin.  (1)  Per  Cur.  Gosa  v.  Lord  Kugent, 
Abr.  Contract,  17,  but  after  it  is  broken,     5  U.  &  Ad.  5(>. 


(a)  See  Nortlirup  v.  Jackson  13  Wciid.  S.! ;  5  Pick.  404  ;  8  id.  4.").> ;  3 
id.  20.5. 

Dedications  of  streets. — Dedications  do  not  always  rest  upon  lonjrth  of 
possession,  for  in  tiie  case  .'}  Biiijjhani,  417,  thoqtie.siion  left  to  tlio  jin-y  wa.s 
whether  the  tlioronghfaro  liad  ix'on  nscd  with  the  a.ssrnl  of  the  ownor  of  the 
soil,  and  not  tor  wliat  len<^th  of  Itinc.  A  parol  dedication  is  f,M)0(l,  and  al- 
though tlicre  is  no  grantee  to  take,  it  vests  in  tho  public,  and  is  dillerent 
from  ordinary  grants,  and  is  construed  upon  principles  to  suit  the  nature  of 
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GossM.Nu-      In  tho  case   of  Goss;  v.  Lord  Nugent,   (2)  it  was  decided 
^'"''  upon  this  ])riiici[;le,  tliat  wlieii  a  written  contract  had  heen 

(2)  Ibid. 

the  case  ;  tlipy  are  similar  to  the  case  where  a  man  lays  out  a  street  or  hijjh- 
way  over  liis  own  land,  wliere  there  is  no  grantee  of  the  easement,  yet  it 
takes  effect  as  a  grant  to  tiie  public  use,  who  have  the  right  of  passage 
tJirough,  not  the  ahsolute  property,     (i  Pet.  R.  432. 

In  such  cases,  tiiere  is  an  immediate  dedication  of  the  street  or  way,  and 
lapse  of  time  is  not  necessary  to  be  shewn.  See  id  ;  1 1  Wend.  480;  8  id. 
85. 

In  Tucker  i\  Bass,  .5  Mass.  1()4,  defendant  was  sued  for  not  fulfilling  his 
undertaking  made  in  behalf  of  a  turnpike  corporation,  whereby  he  promised 
to  pay  plaintiff  .'r' 1 00  per  acre  for  his  land  taken  for  the  use  of  the  corpora- 
tion. The  plaintiff  proved  the  location  of  the  road  over  the  land,  and  it  was 
held  that  he  was  entitled  to  recover. 

A  parol  agreement  for  the  erection  of  a  dam  upon  the  land  of  another  in 
order  to  create  a  permanent  water  power  for  the  use  of  mills,  is  void.  Mum- 
ford  V.  Whitney,  15  Wend.  380  ;  Cook  v-  Stearns,  1 1  Mass.  53(3.  A  perma- 
nent right  to  hold  another's  land  for  a  particular  purpose,  and  to  enter  upon 
it  at  all  times  without  his  consent,  is  an  important  interest,  which  ought  not 
to  pass  without  writing,  and  is  the  very  object  provided  for  by  our  statute. 
By  Parker  C.  J.  11  Mass.  53G.  It  seems,  however,  to  have  been  differently 
considered  in  Rerick  v.  Kern,  14  S.  &  R.  2G7,  where  a  parol  license  to  use 
water  for  a  mill,  where  the  enjoyment  Avas  preceded  by  the  expenditure  of 
money,  was  held  to  be  a  contract  for  the  purchase  for  a  valuable  considera- 
tion, although  no  consideration  was  in  fact  paid  for  the  license.  See  also  4 
S.  &  R.  241. 

A  parol  license  to  abut  a  dam  upon  the  land  of  another,  may  be  revoked 
at  any  time  before  the  expenditure  of  money  upon  the  faith  of  it.  5  Watts, 
a08. 

A  parol  license  will  always  prevent  the  party  from  sustaining  an  action 
of  trespass  ;  not  that  it  gives  a  title,  but  because  it  shows  that  there  has  been 
no  trespass.     Parsons  v.  Camp,  11  Conn.  R.  525. 

A  party  seeking  the  specific  performance  of  an  agreement,  and  proposing 
to  introduce  new  conditions,  or  to  vary  those  which  appear  in  a  written  in- 
strument, will  not  be  permitted  to  do  so  by  parol  testimony.  See  1  Fairf.  p. 
91,  and  the  cases  cited.  And  in  Dwight  v.  Pomroy,  17  Mass.  303,  the  same 
principle  is  upheld. 

A  party  may  be  admitted  to  prove  that  after  signing  a  written  agree- 
ment the  parties  made  a  verbal  agreement,  varying  the  former;  provided 
tlie  variations  have  been  acted  upon,  and  tiie  original  agreement  can  no 
longer  be  enforced  without  a  fraud  on  one  party.  4  S.  »Si  R.,  241.  The 
subsequent  parol  agreement  varied  the  route  of  a  water  course;  and  the  pa- 
rol evidence  was  offered  to  show  a  substitution,  as  being  for  tlie  benefit  of 
both  parties.  So  proof  that  a  verbal  agreement  relating  to  lands  has  been 
partly  performed  has  been  admitted  to  take  the  case  out  of  the  statute.  2 
Rawle,  53. 

A  notice  to  an  indorscr  may  be  proved  without  calling  on  the  party  to  pro- 
duce the  written  notice  received  by  him.  Per  Parker,  C.  J.,  in  3  Pick.  180  ; 
3  N.  II.  R.  14.  So,  a  purchase  of  personal  property  may  be  proved  without 
producing  the  bill  of  parcels.     8  Pick.  552. 

In  Hovey  v.  Lovell,  i)  Pick.,  G8,  which  was  trover  for  a  horse  claimed  by  the 
plaintiff  by  virtue  of  an  execution  ;  held,  that  the  seizure  of  the  property  by 
the  sheriff  might  be  proved  by  parol  evidence.  But  the  contents  of  a  writ  of 
certiorari  cannot  be  proved  by  parol.  7  .T.  R.  19.  Neither  can  the  declara- 
tions of  an  auctioneer  be  admitted  to  contradict  the  terms  of  sale.  1  Pet.  199. 

But  parol  evidence  was  admitted  to  prove  tiie  number  of  persons  who  were 
entitled  to  vote  at  an  election  of  trustees  for  a  church.  11  Wend.  004. 
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entered  into  concerning  kind  which  was  required  by  the  Stat- 
ute of  Frauds  to  be  in  writing,  parol  evidence  was  inadmissible 
to  shew,  that  some  of  the  terms  had  been  altered  or  dispensed 
with  by  a  subsequent  parol  agreement.  By  an  agreement  in 
writing,  the  plaintiff  contracted  to  sell  to  the  defendant  sever- 
al lots  of  land  for  the  sum  of  450/.,  and  to  make  a  good  title 
to  them,  and  80/.  was  paid  to  him  as  a  deposit.  It  was  after- 
wards discovered,  that  as  to  one  of  the  lots,  a  good  title  could 
not  be  made  ;  and  it  was  then  subsequently  agreed  by  the  de- 
fendant, that  he  would  waive  the  necessity  of  a  good  title  be- 
ing made  as  to  that  lot,  and  the  plaintiff  afterwards  delivered 
possession  of  the  whole  of  the  lots  to  the  defendant,  which  he 
accepted,  but  refused  to  pay  the  remainder  of  the  purchase 
money  ;  he  relied  upon  the  objection  to  the  title.  The  Court, 
after  taking  time  to  consider,  delivered  an  elaborate  judg- 
ment, that  the  defendant  was  not  bound  by  the  parol  evi- 
dence of  one  t)f  the  terms  of  the  written  contract.  The 
Court  said,  "We  think  the  object  of  the  Statute  of  Frauds 
was  to  exclude  all  oral  evidence  as  to  contracts  for  the  sale  of 
lands,  and  that  any  contract,  which  is  sought  to  be  enforced, 
must  be  proved  by  writing  only.  But  in  the  present  case,  the 
written  contract  is  not  that  which  is  sought  to  be  enforced,  it 
is  a  new  contract  which  the  parties  have  entered*  into,  and  [  *77G  ] 
that  new  contract  is  to  be  proved  partly  by  the  former  written 
agreement,  and  partly  by  the  new  verbal  agreement  ;  the 
present  contract,  therefore,  is  not  a  contract  entirely  in  writ- 
ing." 

In  the  case  of  Harvey  v.    Grahham^  (1)  it  was  decided,  /{"nv;/,  v. 
that  the    same  principle   applies  to  a  case  in  which  oral  evi-     '    """' 
deuce  is  offered  to  show  a  variation  of  a  part  of  a  contract  re- 
lating to  an  interest  in  lands,  though    that  part  "  might  have 
been  good  of  itself  without  writing." 

With  the  exception  of  the  class  of  cases  in  which  the  com-  Total  dis- 
mon  law  has  been  varied  by   statute,  the  observations,  above  t'largoof  a 
made  as  to  a  variation  of  a  written  contract,   apply  to  a  total  parol!" 
dissolution  of  it.     Where  an  instrument  has  been  made  un- 

(1)   5  Ab.  4- El.  73. 


Evidence  aliunde,  is  sometimes  admitted  as  to  the  condition  of  poods  wiien 
received  on  board,  aUiioiiy;li  there  is  a  bill  of  lading;  7  Mass.  'J!t7.  However 
any  stipulation,  citlier  exj)ress  or  implied,  in  a  bill  of  lading,  when  free  iroui 
aml)iguity,  caimot  be  varied  by  parol  evidence.   14  Wend.  2(>. 

The  presumption  as  to  tiic  time  when  an  action  was  conuiicnccd  ari.sin^ 
from  the  date  of  the  writ  may  always  be  rebutted  and  the  true  time  settled 
by  actual  proof  of  the  fact.  7  Grcenl.  :J7:J.  Tiie  sninjj  out  of  the  writ  has 
been  held,  to  be  the  commencement  of  tlic  suit,  and  althougrh  there  may  be 
some  ambig-uity  in  the  term  "suing  out  the  writ,"  yet,  the  delivery  <if  the 
writ  to  the  proper  Utlicer,  or  leavinij^  it  at  his  house,  for  the  purpose  of  biMiii)^ 
executed,  is  to  be  deemed  the  actual  cuuunenccment  of  the  suit.  17  J. 
K.  (J5. 
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dcr  seal,  it  cannot  be  dissolved  by  matter  of  an   inferior  na- 
ture, (a)  JJut  ill  general,  wben  an  obligation  is  not  created  by 


[a)  Discharfre.  A  conveyance  of  land  by  deed  cannot  be  divested  by 
cancellin^jf  tlio  deed.  (iiVIass.  i24  ;  !)  Pick.  10.1  ;  4  Conn.  5;j0  ;  4  N.  H.  R. 
191.  TJiouirJi  it  cannot  operate  as  a  re-conveyance,  yet  the  grantee  shall 
be  estopped  to  set  np  the  deed  by  parol  evidence,  if  he  has  consented  to  the 
destruction  of  the  deed.  1  N.  II.  II.  9.  Parol  evidence  was  admitted  to 
prove  that  a  power  of  attorney  nnder  which  a  conveyance  had  been  cnade 
liad  been  cancelled.     7  Wend.  V-M). 

Where  the  action  is  on  the  covenant  itself,  the  plaintiff  must  show  a 
strict  performance  of  the  stipnlation  on  his  part;  and  parol  evidence  to 
extend  the  time  cannot  be  given  to  excuse  the  want  of  performance.  By 
Oakley,  J.  2  Hall,  171 ;  8  J.  Pt.  ;»2  ;  3  id.  590.  It  is  never  permitted  to 
control  the  effect  of  a  written  and  sealed  instrument  by  parol  evidence,  8 
Mass.  14G. 

Whether  the  performance  of  covenants  contained  in  a  sealed  instrument 
can  be  discharged  by  a  parol  agreement  between  the  parties  or  not,  is  not 
clear.  By  Nelson,  J.  1 1  Wend.  30  ;  3  J.  Pw  528  ;  14  id.  330 ;  7  Cowen, 
48.  But  it  is  quite  certain  that  a  parol  agreement  between  the  parties, 
without  a  good  and  sufficient  consideration  will  not  operate  to  release  and 
discharge  the  sureties  to  a  bond.     1 1  Wend.  27. 

An  agreement  to  pay  a  less  sum  is  no  bar  unless  executed,  and  the 
money  and  goods  accepted.     4  Watts,  12(J. 

If  two  are  bound  jointly  or  jointly  and  severally  in  an  obligation,  a  re- 
lease of  one  will  discharge  the  other — such  is  the  principle  of  law.  1  Gil- 
pin, 613. 

Parol  disclaimer  of  title  to  real  property  is  inadmissible  ;  10  J.  R.  330 — 
358.  See  also  (J  id.  21.  In  .Tackson  v.  Vosburgh,  7  id.  18G,  the  defendant 
having  entered  as  tenant,  offered  to  prove  that  the  lessors  had  disclaimed 
all  right  to  the  premises,  and  that  he  had  been  in  possession  more  than  30 
years  ;  but  the  evidence  was  rejected. 

Where  the  contract  is  under  seal  and  plaintiff  declares  for  a  breach  in 
not  performing  the  contract  in  time,  defendant  may  show  an  enlargement 
of  the  time.  12  Wend.  408.  The  second  agreement  is  evidence,  2  id. 
590.  But  there  is  a  distinction  between  actions  upon  such  agreements,  and 
cases  where  such  enlargement  is  presented  by  way  of  defence,  3  J.  R. 
528  ;  the  remedy  for  the  party  performing  is  not  on  the  original  contract, 
but  on  that  implied  by  the  extension. 

In  a  covenant  for  the  payment  of  a  sum  of  money,  it  is  competent  for  the 
defendant  to  prove  that  plaintiff  agreed  to  accept  bank  bills  as  cash,  and 
had  dispensed  with  the  necessity  of  gold  and  silver.  Warren  v.  Mains. 
7  J.  R.  47G.  Payment  made  before  the  day  is  a  good  discharge,  provided 
it  appear  that  there  was  an  actual  acceptance.     1  I).  &  B.  5G3. 

Parol  evidence  was  admitted  to  prove  that  after  the  making  of  the  con- 
tract, it  was  agreed  that  the  chattels  contracted  for  should  be  delivered  at 
a  place  different  from  that  mentioned  in  the  writing.     4  N.  H.  R.  40. 

When  a  contract  within  the  statute,  is  lawfully  rescinded,  either  party 
may  demand  of  the  other,  the  re-payment  of  money  advanced,  or  the  return 
of  any  thing  delivered  under  the  contract,  and  may  support  such  demand 
by  parol  evidence.  But  a  verbal  promise  to  return  a  deed  in  event  that  a 
particular  contract  should  be  rescinded  is  a  promise  within  the  statute,  and 
the  promise  therefore  cannot  be  proved   by  parol  evidence.     5   Mass.  133. 

Receipt. — It  was  once  doubted,  whether  a  mistake  could  be  set  up, 
against  a  receipt  in  full,  in  a  court  of  law  ;  1  J.  C.  145  ;  since  which  it  has 
been  held,  that  receipts  might  be  explained  and  contradicted  ;  might  be 
shewn  to  he  conditional ;  2  J.  R.  378 ;  and  in  an  action  on  a  receipt,  it 
is  unnecessary  to  produce  the  receipt,  not  being  the  best  evidence,  as  it 
was  liable  to  be  destroyed  by  parol  testimony.  7  Cowen,  335. 

Spencer,  J.  (3  J.  R.  320,)  says,  that  a  receipt  is   open  to   explanation — 
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writing  under  seal,  and  is  made  merely  by  simple  contract,  it 
may,  whether  written  or  not,  be  totally  dissolved,  at  any  time 
before  breach,  by  an  oral  agreement. 

As  to  those  contracts,  to  the  validity  of   which  a  writing  is  ^P"!"^'^ 
made  necessary  by  the  Statute  of  Frauds,  it  does  not  appear  uie  of 
to  have  been  expressly  decided,  though  there  seems  to  be  lit-  ^^^"'•s- 
tie  room  to  doubt,  that  oral  evidence  of  a  complete  discharge 
of  them  is  admissible. 

In  delivering  judgment  in  the  case  of  Goss  v.  Nugent,  (2)  ^^^rfiv' 
the  Court  of  King's  Bench  said,  with  reference  to  this  point,  geiu. 
"It  is  to  be  observed,  that  the  statute  does  not  say  in  distinct 
terms,  that  all  contracts  or  agreements,  concerning  the  sale  of 
land,  shall  be  in  writing  ;   all  that  it  enacts  is,  that  no  action 
shall  be  brought  unless  they  are  in  writing  ;  and  as  there  is 
no  clause  in  the  act  which  requires  the  dissolution  of  such 
contracts  to  be  in  writing,  it  should  rather  seem  that  a  written 
contract  concerning  the  sale  of  lands  may   still  be  waived, 
and  *abandoned  by  a  new  agreement   not  in  writing,  so  as  to  [  *777  ] 
prevent  either  party  from  recovering  on  the  contract  which 
was  in  writing.  (1)  (a) 

(2)  CkcA  supra 'ITj.  r.  nrablmin,  5  Ad.  &   El.    61,   thongh, 

(1)   In  the  very  recent  case  of  Harvey     seeming  lo  incline  to  the   same    opinion, 


"  I  mean  that  kind  of  explanation  not  directly  contradictory  to,  but  consist- 
ent with  it." 

Tlie  accuracy  of  some  of  these  positions  may  be  doubted.  The  true 
view  seems  to  be,  that  such  evidence  as  would  lead  a  court  of  equity  to  set 
aside  a  contract,  (such  as  fraud,  mistake,  or  surprise,)  may  be  shewn  at  law 
to  destroy  the  effect  of  a  receipt.  And  such  is  the  view  of  the  subject  tak- 
en in  the  followin<r  cases  ;  !)  Conn.  40  ;  4  Wash.  C.  R.  5(i'2.  So  Mr.  J. 
Story  observes — wiien  there  has  been  :in  entire  mistake  of  rio;ht,  or  an  un- 
observed comprehensiveness  in  the  languajre,  reaching  beyond  the  matters 
under  settlement,  there  would  be  gross  injustice  in  refusing  the  injured 
party  an  e(iuitable  relief.  ^  Mason,  otil,  y.  But  a  receijjt  at  the  fnot  of  an 
account  which  admits  the  payment  of  the  balance  only,  cannot  reach  other 
claims,  id. 

A  tcclmical  receipt  is  open  to  oxplnnation  ;  1  J.  C.  14.5  ;  2  J.  R.  379  ;  3 
id. . -Si!*,  8  id.  3!t0  ;  Hid.  311  ;  11  Mass.  Wi—ns  in  the  case  of  the  consid- 
eration money  acknowledged  to  be  received  in  the  deed,  may  yet  be  proved 
hv  parol  evidence  not  to  have  been  received  ;  14  J.  R.  210  ;  20  id.  338  ;  12 
id.  529. 

An  agreement  and  acceptance  of  a  less  sum  in  satisfaction  of  the  debt, 
Avill  ojjerate  as  a  discharge.  3  Wend.  (iO  ;  id.  172;  14  id.  119.  The 
creditor  accepted  the  note  of  a  third  person  for  u  less  sum  and  indorsed 
on  the  note  that  it  was  accepted  ns  a  ccnipromis"  for  the  full  pnj/ivrit  of  the 
note,  Held,  tiiat  this  was  a  bar  lo  the  plainlilf's  recovery.  14  Wend.  118. 
See  20  .F.  R.  7(1,  wjiere  the  court  say  "  if  a  debtor  offers  ndilitmnnl  xrcurity 
on  condition  that  his  creditor  shall  give  up  a  portion  of  the  debt,  and 
the  creditor  accept  such  security  for  a  b'ss  sum  as  a  satistartic  n  of  the 
whole  debt,  it  is  a  valid  discharge  on  tlie  ground  of  accord  and  .•satis- 
faction. See  also  Booth  c.  Smith,  3  Wend,  (id  ;  I.  id.  172  ;  and  14  id. 
119. 

[a)  Absolute  deed  a  mortgage.  "  A  defeasance  of  any  instrument  of  convey- 
ance must  be  of  as  high  a  nature  as  the  conveyance,  must  be  executed  at 
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The  Ibrmor  section  of  this  chapter  treats  of  the  principles 
which  govern  the  admissibility  of  parol  evidence,  for  deter- 
mining the  ctrectofthat  which  has  been  written  ;  in  this  sec- 
tion, the  admissibility  of  evidence  in  opposition  to,  or  in  con- 
formity with  it,  has  been  considered.  Throughout  the  whole, 
the  policy  of  the  law,  which  is  manifestly  founded  in  wisdom, 
trusts  to  the  written  expression  of  the  intention  of  the  parties, 
rather  than  to  oral  testimony,  which  may  be  more  easily  per- 
verted. 

llie  Court   of  King's   Bench   advert   to     this  point  was  doubted. 
Goas  V,  Lord  Nugent,  as  a  case  in  which 


the  same  time,  and  it  is  to  be  considered  as  a  part  of  it ;  so  that  the  convey- 
ance and  the  defeasance  must  be  taken  together,  and  considered  as  parts  of 
one  contract.  If,  therefore,  the  conveyance  is  by  deed,  the  defeasance  is  by 
deed."  By  Parsons,  C.  J.  4  Mass.  443.  And  see  Reading  v.  Weston,  8 
Conn.  121 ;  7  Green].  43G ;  Flint  v.  Sheldon,  13  Mass.  443. 

But  tlie  case  of  a  mortgage  or  trust  interest  has  long  been  an  established 
exception  to  the  rule  in  New  York ;  and  the  competency  of  extrinsic  proof, 
to  show  that  an  absolute  deed  is  to  operate  as  a  security  for  a  loan,  and  not 
as  an  absolute  conveyance,  has  been  so  often  and  so  universally  admitted, 
both  in  courts  of  law  and  equity,  that  it  has  grown  up  into  an  elementary 
principle  of  the  law  of  mortgage.  It  is  a  principle  peculiar  To  mortgages 
and  trusts.  By  Jones,  C.  J.  in  2  Hall,  1 ;  Marks  v.  Pell,  1  J.  Ch.  594 ;  4  id. 
167 ;  Henry  v.  Davis,  J.  C.  R.,  90;  Dey  v.  Dunham,  15  J.  R.  555 ;  Walton  v. 
Conly,  14  Wend.  63 ;  6  Watts,  126. 

In  Ring  r.  Franklin,  2  Hall,  1,  Mr,  Chief  J.  Jones  observes,  that  "the  rule 
obtains  equally  at  law  as  in  equity,  and  both  in  England  and  in  this  coun- 
try, it  is  an  axiom  that  it  is  always  competent  to  show  that  a  transaction, 
appearing  on  the  face  of  it  to  be  a  sale,  was  in  fact  a  loan,  and  that  the 
proof  of  the  loan  gives  to  the  deed  which  is  intended  to  secure  it,  the  char- 
acter of  a  mortgage."  And  parol  evidence  is  admissible  to  show  that  an  ab- 
solute bill  of  sale  was  intended  as  a  mortgage,  id. ;  Champlin  v.  Butler,  18 
J.  R.,  169.     See  also  5  Greenl.,  96;  1  Fairf.,  350. 

The  cases  in  Massachusetts  and  Connecticut  seem  to  confine  the  princi- 
ple to  chancery.  See  observations  of  Parsons,  C.  J.,  4  Mass.  443 — 8  Conn. 
121. 

Trust.  A  trust  may  be  created  by  parol,  and  when  by  parol  it  is  suffi- 
cient to  take  it  out  of  the  statute,  that  it  be  manifested  and  proved  by  writ- 
ing, under  the  hand  of  the  party  to  be  charged  as  the  trustee ;  and  it  is  suf- 
ficient that  the  declaration  is  made  before  the  trust  is  sought  to  be  enforced. 
Steere  v.  Steere,  5  J.  Ch.  R.,  1 ;— 2  Hall,  1. 

Though  there  is  some  conflict  in  the  cases,  the  better  opinion  seems  to 
be,  that  a  resulting  trust  may  be  shewn  by  parol  evidence.  See  3  N.  H.  R., 
170  ;  8  id.  187 ;  3  J.  R.,  216 ;  1  J.  C,  153 ;  16  J.  R.,  197 ;  11  id.  91 ;  13  id. 
463.  But  &ee  15  Mass.,  218.  The  parol  evidence  proving  that  the  money 
belonged  to  a  third  person  does  not  go  to  contradict  the  fact  stated  in  the 
deed,  but  to  repel  a  presumption  arising  from  that  fact.     4  N.H.  R.,  397. 
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The  preceding  chapters  treat  of  the  principles,  on  which 
evidence  is  admitted  in  our  Courts  of  Justice  ;  it  is  now  pro- 
posed to  treat  of  certain  practical  rules,  relating  to  the  mctliod 
of  procuring  evidence,  and  regulating  the  application  of  evi- 
dence to  the  questions  in  dispute. 

The  first  chapter  treats  of  the  method  of  enforcing  the  at- 
tendance of  witnesses  ;  and  of  obtaining  the  production  and 
inspection  of  documentary  evidence  before  the  trial  of  a 
cause. 

The  second  chapter  treats  of  certain  rules  laid  down  by 
the  Courts,  for  governing  the  reception  of  evidence  at  the  tri- 
al of  causes — of  the  practice  as  to  the  right  of  a  party  to  be- 
gin— of  questions  which  a  witness  may  or  may  not  be  asked 
— and  of  the  rules  which  restrict  the  range  and  extent  of  in- 
quiry. This  chapter  will  conclude  with  the  consideration  of 
bills  of  exception,  and  demurrers  to  evidence. 

CHAPTER  I.  [  *7'79  ] 

Section  I. 

Of  tlie  Attendance  of  Wityicsses. 

The  process  which  our  courts  of  law  have  instituted  for  •'^"'^P'^cna. 
the  purpose  of  compelling  the  attendance  of  witnesses,  is  the 
writ  of  subp(r.na  ad  tcstificanduiii.  This  writ  commands  the 
witness  to  ap]icar  at  the  trial,  to  testify  what  he  knows  in  the 
cause,  under  the  penalty  of  10/.  to  be  forfeited  to  the  king.  (1) 
And  the  stat.  5  Eliz.  c.  9,  s.  12,  (which  refers  to  the  process  •'^  ei;?.  c.  ?>. 
of  courts  of  record,  for  the  attendance  of  witnesses,  as  ])rocess 
well  known  and  then  in  use,  (2),  gives  an  additional  remedy, 
by  enacting,  that  "  if  any  person  (upon  whom  any  i)rocess  out 
of  a  court  of  record  siiall  be  served,  to  testify  concerning  any 
cause  or  matter  depending  there,  and  having  tendered  to  liim, 
according  to  his  countenance  or  calling,  such  rcasonalile  sum 
of   money  for    his  costs  and    charges,  as,  with   regard  to  the 

(1)  See  form  of  tliis  writ,  on    n   tri.il,     infiuiry,  p.  241. 
in  Tidd.  App.  p.  331;  and  on  a  writ   of         (2)  See  9  Knst,  4SI. 
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distance  of  the  place,  is  necessary  to  be  allowed)  do  not  ap- 
pear according  to  the  tenor  of  the  process,  not  having  a  law- 
ful and  reasonable  cause  to  the  contrary,  he  shall  forfeit  for 
every  such  offence  10/.,  and  yield  such  further  recompense  to 
the  party  grieved,  as.  by  the  discretion  of  the  judge  of  the 
Court  out  of  which  the  process  issues,  shall  be  awarded." 
Subpoena  \{  ^  witucss  has  In  his  possession  any  deeds  or  writings, 
which  are  required  at  the  trial,  a  special  clause  must  be  in- 
serted in  the  subpoena,  called  a  duces  tecum,  commanding 
him  to  bring  them  with  him.  When  the  writings  are  in  pos- 
Noticc.  session  of  the  adverse  party  or  his  attorney,  notice  should  be 
given  to  produce  them  ;  and  if,  after  proof  of  a  reasonable  no- 
tice, they  are  refused,  secondary  evidence  of  the  contents  will 
[  *780  ]  be  ^admitted.  It  will  not  be  necessary  to  give  notice  to  the 
defendant  in  person  ;  giving  it  to  his  attorney  will  be  sufli- 
cient  even  in  penal  actions.  (1)  This  writ  of  subpoena  duces 
tecum,  as  well  as  the  other  \vrit  of  subpoena  ad  testificandum j 
is  compulsory  upon  the  witness.  And  though  it  will  be  a 
question  for  the  consideration  of  the  judge  at  the  trial,  wheth- 
er in  any  particular  case  the  actual  production  of  writings 
should  be  enforced,  yet  the  witness  ought  always  to  have 
them  ready  to  be  produced,  if  required,  in  obedience  to  the 
judicial  mandate,  (2)  From  the  earliest  times,  our  Courts  of 
Law,  in  order  to  give  effect  to  their  proceedings,  have  resort- 
ed to  these  compulsory  measures  for  the  production  of  evi- 
dence ;  measures  obviously  essential  to  the  existence  and  con- 
stitution of  Courts  of  Justice. 
Reflations  Some  rules  have  recently  been  made  by  the  Courts  to  di- 
as  to  cos(s  minish  the  expense  of  proving  written  documents.  By  a 
documents,  rule  of  H.  T.  2  W.  4,  (3)  it  is  ordered,  "  that  the  expense  of 
a  witness,  called  only  to  prove  the  copy  of  any  judgment,  writ, 
or  other  public  document,  shall  not  be  allowed  in  costs,  unless 
the  party  calling  him  shall,  within  a  reasonable  time  before 
the  trial,  have  required  the  adverse  party,  by  notice  in  writ- 
ing, and  production  of  such  copy,  to  admit  such  copy,"  and 
he  shall  have  refused  or  neglected,  A  similar  rule  promul- 
gated at  the  same  time,  (4)  applies  to  the  expense  of  a  wit- 
ness called  to  prove  any  written  instrument  stated  upon  the 
pleadings.  In  the  latter  case,  however,  a  summons  to  admit 
the  execution  must  be  taken  out  before  a  judge,  who  has  a 
power  to  give  a  party  the  right   to   his  costs  of  such  proof, 

(1)  Attorney  General  c.  Le  Merchant,     pers,  ^c.  to  the  opposite  party,  in  fraud 

2  T.  R, ,  203,  n.    Gates  q.  t.  v.  Winter,  of  the  subpoena,  who   does  not  produce 

3  T.  R.  306.  See  form  of  writ,  Tidd.  them,  secondary  evidence  may  be  given 
App.  332.  And  see  further  as  to  such  of  them,  without  giving  a  notice  to  pro- 
notice,  duce.     Leeds  v.  Cook,  4  Esp.  25G. 

(2)  Ainey    v.   Long,    9   East,    4So.  (3)  Reg.  VL 

Field  V.  Beaumont,  1   Svvanst.   209.     If        (4)  Reg.    V' IL     See   the  rule  as    to 
a  witness  who  has  been  served  with  the     what  the  summons  must  state, 
writ  of  a  subpeena,  hds  delivered  the  pa- 
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not  only  if  the  party  refuses  to  make  an  admission,  but  also  if 
he  does  not  think  it  reasonable  to  require  it.  Neither  of  these 
rules  give  any  *ncw  right  to  costs  ;  they  merely  restrict  iho  [  *781  ] 
right  of  the  successful  party  to  his  costs,  if  he  has  not  observ- 
ed their  provisions.  A  much  more  etfectual  provision,  to  di- 
minish the  expense  of  proving  a  document  which  a  party  im- 
properly refuses  to  admit,  is  one  which  awards,  as  a  penalty 
against  him,  the  costs  of  the  proof  whatever  may  be  the  result 
of  the  trial :  this  is  contained  in  the  rules  of  H.  T.  4  W.  4, 
altering  materially  the  previous  law  of  costs.  The  judges 
were  empowered  to  make  the  latter  rules  by  the  stat.  3  &  4 
W.  4,  c.  42,  s.  15.  The  effect  of  them  is,  that  if  a  party,  up- 
on receiving  notice  of  an  intention  to  offer  in  evidence  the 
written  or  printed  documents,  described  in  the  notice,  shall  re- 
fuse to  do  so,  and  a  Judge,  upon  a  summons  taken  out,  shall 
think  he  ought  reasonably  to  be  required  to  admit  them,  he  is 
subject  to  pay  the  costs  of  the  proof  made  necessary  by  his 
refusal,  whatever  may  be  the  result  of  the  cause.  (1)  It  is  in 
the  discretion  of  the  Judge,  before  whom  the  summons  is 
taken  out,  to  give  the  costs  of  the  application  and  inspec- 
tion. (2)  If  the  party,  who  produces  the  documents  in  evi- 
dence, shall  not  have  required  the  other  party  to  admit  them, 
or  if  the  Judge  shall  not,  by  indorsement  upon  the  summons, 
have  declared  that  he  did  not  think  it  reasonable  to  require 
the  admission  of  the  writings,  the  costs  of  proof  will  not  be 
allowed.  (3)  The  admission  of  documents  under  these  rules, 
merely  dispenses  with  the  necessity  of  proving  them,  and 
waives  no  right  of  objecting  to  the  admissibility  of  them, 
when  proved.  (4) 

The  writ  of  subpoena,  when  sued  out,  is  to  be   regularly  Service, 
served  on  the  witness  ;  and  as  only  four  witnesses  can  be  in- 
cluded in  one  writ  of  subpoena,  (5)  several  writs  are  frequent- 
ly necessary.     In  order  to  save  expense,  it  is  settled,  that  ser- 
vice of  a  ticket,  containing  the  substance  of  the  writ,  will  be 
as  *effectual  as  service  of  the  writ  itself.  (I)  The  writ  or  tick-  [  *7S2  ] 
et  should  be  served  personally  on  the  witness,  (2)  and  in  rea-  wiien. 
sonable   time  before  the  day  of   trial,  that  he  may  sutler  the 
less  inconvenience  from  his  attendance  on  the  court.  (3)  No- 
tice to  a  witness  in  London  at  two  ia  the  afternoon,  requiring 

(1)  Reg,  11.  T.  4  W.  4,  reg.  20.   See     mcnts  as  evidence." 
the  rule  and  tlie  form   tliorein  given    for         (5)   ("ovvp.  846. 

the  description  of  the  documents  intend-         (I)  Goodwin  v.  West,  Cro.  Car.  522, 
ed  to  be  given  in  evidence.  540.     IMaddison  r.  Siiore,  5  Mod.    355, 

(2)  Ibid.  S.  r.  See  form  of  tici<ct  on    writ   of  in- 

(3)  Ibid.  quiry,  in  Tidd.  App.  p.  241 ,  and  on  tri- 

(4)  It  is  presumed  that   this   is   quite     al,  ?7;.  p.  331. 

clear  upon  the  language  of  the  rule;  all         (2)  Smalt  r.  \Vhitmill,  2  Stra.    1054. 

doubt,    however,   is    removed    by    the  Wakefield's  case,  Rep.  temp.  Hard.  313, 

form  of  the  notice  given   in  tlio   rules,  H.  1'. 

which  is  to   admit  "  saving  nil  just  ex-         (3)  Hammond   v.    Stewart,    1    Stro, 

ceptions  to  the  admissibility  of  such  docu-  501). 
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liim  to  rrttond  llio  sittings  at  Westminster  in  tlic  course  of  the 
same  evening,  has  been  held    to  be  too  late.  (4)  It   has  been 
said,  that  if  the  witness,  v/hose  attendance  is  required,  be  a 
married  woman,  it  will  be  necessary  to  serve  the  subpoena  up- 
on her  personally,  and  the  tender  of  the  expenses  should  be 
made  to  her,  and  not  to  her  husband.  (5)  If  a  cause  appointed 
for  one  sitting  be  made  a  remanet,  the   subpoena  must  be  re- 
sealed  and  re-sorved.  (0) 
from'afrest       Witnesses,  as  well  as  the  parties  in  a  suit,  are  protected  by 
'  Courts  of  Justice,  and  privileged   from  arrest,  during  the  nec- 
essary time  consumed  by   them  in  going  to  the  place  where 
their  attendance  is  required,   in  staying  there  for  the  purpose 
of  such  attendance,  and  in  returning  from  the  place.  (7)  And, 
in  ordinary  cases,  it  is  not  necessary  for  the   protection  of  a 
witness,  that  he  should  have  been  served  with  a  subpoena,  if, 
upon   application    to  him,   he   consented   to  attend   without 
For  what     ouc.  (8)  *A  reasonable  time  is  allowed  to  the  witness  for  going 
l""*783  1  ^^^^  returning  ;  and  in   making  this  allowance  the  courts  are 
'■  ^  disposed  to  be  liberal.  (1)  This  privilege  has  been  extended 

to  a  party  in  the  suit  attending  on  an  arbitration  under  an  or- 
To  whom,  der  of  nisi  prius,  (2)  or  on  the  execution  of  a  writ  of  inqui- 
ry, (3)  and  to  persons  attending  the  insolvent  debtor's 
court.  (4)  A  bankrupt,  also,  attending  a  meeting  of  commis- 
sioners in  pursuance  of  a  notice,  and  witnesses  attending  upon 
summons,  are  protected  from  arrest  at  the  suit  of  a  creditor.  (5) 
And,  by  the  mutiny-act,  witnesses  are  privileged  from  arrest 
during  their  necessary  attendance  on  courts  martial,  in  the 
same  manner  as  witnesses  attending  a  court  of  law.     A  wit- 

(4)  2  Tidd.  Pr.  806,  9th  edit.  (7)  2  Roll.    Ab.   272.     Lightfoot  r. 

(5)  This  case  of  Goodwin  v.  West,  Cameron,  2  Black.  Rep.  1113.  Meek- 
Cro.  Car.  522,  540;  1  Jones,  430,  S.  C.  ins  v-  Smith,  1  H.  Bl.  636.  Randall  v. 
is  usually  referred  to  as  the  authority  of  Gurney,  3  Barn.  ^  Aid.  252.  3  Mass. 
this  position,  but  in  the  report  in  Croke  no  289. 

such  point  appears,  the  service  being  sta-         (8)  Lord  Kenyon,  C.  J.,  in  Arding  v. 

ted  to  have  been  on  the  wife,  and  the  ten-  Flower,  S  T.  R.  536.   1  Tidd.  Pr.  198. 
derof  expenses  made  to  her;  in  the  report         (1)  2  Biac.  Rep.    1113.      Hatch   v. 

by  Sir  \V.  Jones,  the  facts  are  ditierenliy  Blisset,  Gilb.    Cas.    308,    cited    2    Stra. 

stated,  vir.  that  the   service  and    tender  9J6.      13  East,  16,  n.    (a.)  Willinohara 

were  made  to  the  defendant  in   tiie    suit  v.  IMatthews,  2  Marshall,  Rep.  57.°  See 

for  the  penalty,  and  upon  objection  being  Randall  v.  Gurney,  3  Barn.  &■  Aid.  252, 

made,  that  the  party  ought  to  be  served,  and  1  Tidd.  Pr.    195,   9th    edit.,   where 

the  Court  overruled    it.     The    report    in  the  cases  on  this   subject   are   collected. 

Sir  W.  Jones  is  inconsistent  and   unin-  The  subsequent   cases   are   collected   in 

telligible  ;   the  report   in   Croke  shews  Stiong  v.  Dickenson,  1  M.  &.  W.  490. 
that  service  and  tender  to  the  wife  would         (2)  Spence   v.    Stuart,   3   East,    89. 

be  sufficient,  and  it  is   no    authority    for  Randall  v.  Gurney,  3  Barn.  &  Aid.  252. 
saying,  that  the  service  on   the   husband         (3)   4  Moore,  34. 
would  be  insufficient;  it  is  evidently  safer         (4)  6  Taunt.  356. 
to  pursue  that  course  which  has  been  held         (5)  5  G.  2,  c.  30,  §  5.     6  G.    4,   c. 

good,  ciz.  to    serve    the    wife   with    the  16,  s.  117.     Arding  u.  Flower,  8  T.  R. 

writ,  and  tender  her  the  expenses.  534.     2   Blac.  Rep.    1142.     Kinder  r. 

(6)  Syndenham  r.  Rand,  24  G.  3.  Williams,  4  T.  R.  377.  Spence  v.  Stuart 
K.  B.,  cited  from  MS.  in  2  Tidd.  P.  R.  3  East,  39.  ^x  parte  Byne,  1  Ves.  ^ 
855.  Beam.  316.  1  Tidd.  Pr.  199. 
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ness  is  not  privileged  from  being  arrested  by  his  bail :  ilic  bail 
may  take  him,  after  he  has  finished  his  evidence,  for  the  pur- 
pose of  surrendering  him.  (6) 

A  subpoena  can  have  no  effect,  where  the  witness  is  in  cus-  •?/«*''«« 
tody,  or  on    board  a  shij)  under    the    command  of  an  ollicer,  uuificaL 
who  refuses  to  allow  his  attendance.     The  course,  in  such  '^""'• 
casC;  is   to   sue  out   a  writ   of  habeas   corpus   ad  iestifican- 
du7n;  (7)  for  which  purpose  application  ought  to  be  made  to 
the  court  or  to  a  judge,  upon  affidavit  of  the  party  applying, 
stating  that  he  is  a  material  witness,  and  willing  to  attend.  (8) 
Upon  this  application  the  court  in  its  discretion  will  make  a 
rule,  or  the  judge  will  grant  his  *fiat  for  a  writ,  (1)  which  is  [  *784  ] 
then  sued  out,  signed,  and  sealed.  (2)  The  writ  should  be 
left  with  the  sheriff  or  other  officer,  who  will  be  bound  to 
bring  up  the  body,  on  being  paid  his  reasonable  charges.     If 
the  witness  be  a  prisoner  of  war,  he  may  be  examined  on  in- 
terrogatories, but  cannot  be  brought  up  without  an  order  from 
the  secretary  of  state.  (3) 

It  has  been  doubted,  whether  persons  in  custody  could  be 
brought  up  as  witnesses  by  writ  of  habeas  corpus,  to  give  ev- 
idence before  any  other  courts  except  those  at  Westminster : 
but  now,  by  stat.  43  G.  3,  c.  140,  it  is  enacted,  that  a  judge  'J.'^G.a,  c. 
of  either  of  the  courts  may,  at  his  discretion,  award  such  writ 
for  bringing  a  prisoner,  detained  in  any  gaol  in  England,  be- 
fore a  court  martial,  or  bclbre  commissioners  of  bankrupt, 
commissioners  for  auditing  the  public  accounts,  or  other  com- 
missioners acting  by  virtue  of  any  royal  commission  or  war- 
rant. And  the  stat.  44  G.  3,  c.  102,  authorizes  the  judges  of  <itG.3,  c. 
the  court  of  King's  Bench,  or  Common  Pleas,  or  Exchequer,  ^^'• 
in  England  or  Ireland,  or  justices  of  oyer  and  terminer  or  gaol 
delivery  (being  such  judge  or  baron),  to  award  writs  of  habe- 
as corpus  for  bringing  prisoners  detained  in  gaol  before  any  of 
the  courts,  or  any  sitting  at  nisi  prius,  or  before  any  court  of 
record  in  these  parts  of  the  United  Kingdom,  to  be  there  ex- 
amined as  witnesses  in  any  civil  or  criminal  cause.  By  the 
same  act,  justices  of  great  sessions  in  Wales  and  the  county 
palatine  of  (yhcster  have  the  same  authority  within  the  limits 
of  their  jurisdiction.  The  application  for  a  writ  of  habeas 
corpus  under  this  statute  ought  to  be  made  to  a  judge  out  of 
court.  (4) 

(C)   £!j;  j)ar<e  Lyne,  3  t"tarl<.  N.    V.  tion  of  the  prisoner,  ordered  his  clerk   to 

R.    132.     Lord   Teiiderdeu    refused    to  prep;iro  a  warrant  for  u  habeas   corpus, 

discharge  him  on  motion.  4  St.  Tr.  600,  fol.  ed.   13    MoweH'a   St. 

(7)  Tidd.  I'r.  So8.     Ex  parte  Til-  Tr.  3.   And  see   Layer's   case,  Forleac. 

lotson,  1  Stark.    N.    P.    C.    470.      See  Rep.  3')(). 

form  of  allidavit  in  Tidd's  App.  c.  33,  s.  (1)  Kux  i-.  Burbage,  S  Burr.  1  140. 

37,  p.  332.  (2)  Tidd.  I'r.  858. 

(S)   Rex  V.  Rodham,  Covv|).  672.  On  (3)   Turiey  v.  Ncwharn,  2  Doug.  419. 

the  trial   of  Sir  John   Friend   for   liigh  (4)  Gordoa'a  case,  2  Mauie  4"  Seiw. 

treason.  Lord  C.  J.  lloit,  on  theapplica-  582. 
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rajnientof  No  witucss  is  bound  to  appear  in  civil  cases,  unless  his  rea- 
sonable expenses,  for  going  to  and  returning  from  the  trial, 
and  for  his  reasonable  stay  at  the  place,  be  tendered  to  him  at 
the  time  of  serving  thesubpcEua;  nor,   if  he   appears,  is  he 

[  *T85  J  bound  *to  give  evidence,  till  such  charges  are  actually  paid 
or  tendered  (Ij,  exce[)t  he  reside  within  the  weekly  bills  of 
mortality,  and  be  sunmioned  to  give  evidence  within  them, 
in  which  case  it  is  usual  to  leave  a  shilling  with  the  subpoena 
ticket.  (2)  The  necessity  of  this  previous  tender  arises  from 
the  special  provision  in  the  act  of  Elizabeth,  before  cited.     If 

Foreiicn  ;i  ncccssary  witness  is  brought  over  from  a  foreign  country, 
whether  brought  after  or  before  the  commencement  of  an  ac- 
tion, the  reasonable  expenses  both  of  his  coming  to  this  coun- 
try, and  of  his  subsistence  here  pending  the  action,  and  of  his 
return,  will  be  allowed  in  the  taxation  of  costs,  provided  he 
is  brouglit  over  bona  fide  for  the  purposes  of  the  particular 
action.  (3)  Now,  however,  as  witnesses  out  of  the  jurisdic- 
tion of  the  Courts  may  be  examined  on  interrogatories,  it 
would  seem,  that  a  special  ground  must  be  shewn  to  entitle 
a  party  to  the  costs  of   bringing  a  witness   from  abroad.  (4) 

For  loss  of  With  respect  to  compensation   for  loss  of  time,    the  general 

time.  r^iip^  ig^  [\y^i  it  ought  uot  to  be  allowed;  (-5)  some   compensa- 

tion has  been  usually  allowed  to  medical  men  and  attornies, 
but  not  to  others. 

Remedies         jf  ^  wituess,  who  has  been  duly  served  with  the  writ,  and 

Jor  nou-at-     ,  ,       n  i  /-    i  i  i  •  i 

tendance,  has  had  a  tender  oi  the  reasonable  expenses,  omit  to  attend  at 
the  trial  without  a  sufficient  cause,  he  is  liable  to  be  proceed- 
ed against  in  one  of  three  ways.  The  first  and  more  usual 
course  of  proceeding  is  by  attachment  for  a  contempt  of  the 

r  *786  1  pi'ocess  *of  the  court,  (1)  which  appears  to  be  as  ancient  as 
the  common  law  itself.  (2)  In  order  to  ground  this  summary 
proceeding,  it  will  be  necessary  to  shew  an  ill  motive  in  the 

(1)  Chapman  v.  Poynton,  2  Stra.  Maule  Sf  Sehv.  159,  (b.)  Severn  v. 
1150.  13  East,  16,  n.  a.  S.  C.  more  Olive,  3  Brod.  4- Bingh  72.  6  Moore, 
fully  stated.  Bowles  u.  Johnson,  1  Biac.  239.  The  legality  of  allowing,  in  taxa- 
liep.  36.  Fuller  v.  Prentiss,  1  II.  Biac.  tion  of  costs,  a  compensation  to  any  wit- 
49.  Hatle't  r.  Mears,  13  East  15.  Ex  nesses  for  loss  of  time,  was  doubted  in 
parte  Roscoe,  1  Merivale,  Rep.  191.  Collins  v.  Godefrey,   1  B.  .^  Ad.  957  ; 

(2)  3  Blue.  Com.  369.  Tidd.  Pr.  and  that  case  decided  that  an  action 
856,  S65.  can    not  in  any    case  be    maintained  for 

(3)  Tremain  v.  Faith,  6  Taunt  8S.  such  a  compensation.  The  e.xpenses  of 
1  Marshall,  563,  S.  C.  And,  though  a  a  witness  in  attending  a  trial  are  allowed, 
witness  is  not  called  on  the  tiial,  the  pursuant  to  a  scale  graduated  according 
Master  may  exercise  a    discretion   in   al-  to  his  situation  in  life. 

lowing  his  expenses,  if  there  were  rea-  (1)  2    Lord   Raym.    1528.      1   Stra. 

sonable  ground  for  supposing  his  evidence  510.    2  Stra.    810,1054,  1150.    Cowp. 

would  be  admissible,    and    be    required.  846.       Doug.    561.      Blandford    v.  De 

Rushworth  v.  Wilson,  1  B.  &  C.  267.  Tastet,  5  Taunt.     260.  Home  r.  Smith, 

(4)  Vide  infra,  examinatioa  of  6  Taunt.  9.  1  Marshall,  410,  S.  C. 
witnesses  on  interrogatories.  Barrow  v.  Humphreys,  3  Barn.  &  Aid. 

(5)  Moore.  Adan,  5  Maule  ^  Selw.     598. 

156.  Willis  7).  Peckam,  1  Brod.  8f  (2)  See  Pearson  ».  lies,  Doug.  561. 
Bingh.  515.     Lowry   t\    Doubleday,    5     Amey  r.  Long,  9  East,  4S3. 
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witness,  as  negligence  and  inattention  to  the  process  of  the 
court,  and  also  to  prove,  that  the  witness  was  personally  serv- 
ed (3)  and  that  his  reasonable  expenses  were  paid  or  tendered 
at  the  time  of  the  service  of  the  subpoena.  (4)  (a)  Whenev- 
er a  party  is  sought  to  be  brought  into  contcmi)t,  it  must  be 
shewn  afiirmativcly  to  the  Court,  that  every  thing  has  been 
done  which  was  necessary  to  call  for  his  attendance.  (5)  If 
it  appear  by  the  notes  of  the  Judge  of  the  trial,  or  upon  affi- 
davit, that  the  testimony  of  the  witness  could  not  have  been 
material,  the  rule  for  an  attachment  will  not  be  granted.  (6) 
It  is  not  necessary,  to  make  a  witness  liable  for  a  disobedi- 
ence of  a  subpoena,  that  the  jury  should  have  been  sworn.  (7) 
A  second  remedy  is  by  a  special  action  on  the  case  for  dama- 
ges, at  common  law.(8)  The  third,  and  last,  is  an  action  on  the  Action. 
Stat.  5  Eliz.  c.  9,  s.  12,  for  the  penalty  of  10/.,  and  also  for 
the  further  recompense  recoverable  under  that  statute.  This 
action  for  a  further  recompense  will  not  lie,  unless  the  amount 
has  been  previously  assessed  by  the  Court,  out  of  which  the 
process  issued  :  neither  the  jury  nor  the  judge  at  7iisi  priiis 
being  competent  to  make  the  assessment.  {9^  When  the  as- 
sessment has  been  made,  an  action  of  debt  will  lie.  'b) 

The  means  of  compelling  the  attendance  of   witnesses  in  in  criminal 
criminal  cases  are  of  two  kinds;  (10)  first,  by  process  of  sub-  '^^s^'*- 
poena  for  disobedience,  for  which  the  person  served  with  the  subpoena. 

(3)  2  Stra.     1054.     Garden  v.   Cies-     plained  of. 

well,  2  iM.  &  W.  31 S).  (7)   .Mullell  r.  Hunt,  1  (>.  ^-  M.  752, 

(4)  Jlnte.  p.  6.     'J'idd.  Pr.  858.  overruling  llland  v.    yvvall  ham,    I'eake, 

(5)  Garden  v.  Cresswell,  2  M.  &  W.     N.  P.  C.  60. 

319.  (8)  Pearson  v.  lies,  Doug.  561. 

(6)  Dions  V.  Lawson,  1  Cr.  1\I.  S,-  R.         (9)    Ibid. 

934.     In  ihat  case,  I>ord  Prougham  was  (10)  2  Hale,    P.  C.  281.      Bennett), 

the    witness   whose    absence    was  corn-     Watson,  3  Maule  4*  Selw.  1. 


{a)  Expenses. — Tlie  sum  of  money  may  or  may  not  Iiave  boon  adoqnate, 
but  if  the  witness  do  not  object  to  it,  at  tiie  time  of  tlie  tt'ndor,  it  will  be 
considered  sntficient.  2  J.  C.  lOit.  The  practice  inM.«t  alway.--  be  strict  in 
tlie  previous  .stages  ;  and  all  the  documents,  upon  which  an  attacliment  is 
awarded,  must  be  filed  with  the  court.    2  Dall.  ',i[H. 

Wiiere  no  sufl'icient  excuse  is  shown,  the  court  will  impose  the  costs  of 
tiie  attacliment  and  tiie  full  costs  incurred  by  the  party  wim  summoned  liitii 
at  the  circuit  where  the  case  has  been  conlimied  by  reason  of  liisnon-iU- 
tendance.     The  I'cojjle  v.  Davis,  15  Wend.  (102. 

A  witness  should  l)e  allowed  a  reasonable  time  to  travel  according  to  tlie 
usual  modes  of  pui)lic  conveyance,  witliout  bcintj  required  to  travel  on  the 
Sabbath.     I.*}  Wend.  4!). 

(/;)  SUtluIr  pcnall)j.—\t  is  provided  (2  R.  S.  JCO.  S.  43)  tint  tlie  penally 
in  New  York  tor  non-attendance  shall  be  .50  dollars  and  also  the  payment  of 
all  damajjes  to  tlie  party,  who  may  sue  for  tln^  same  in  one  or  separate 
.suits.  Hutas  the  former  is  Inrnl.  and  the  latter  transitory,  they  are  of  course 
sei)nrato  when  out  of  the  county.   12  Weiid.    1  17. 

The  attendance  of  a  witness  is  a  fact  which  may  be  p.-ovcd  by  any  per- 
son who  knows  it ;  and  so  may  the  non-attendance,     hi. 
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[  *787  ]  process  is  *liabl(;  to  an  attachment ;  (1)  or,  secondly,  the  jus- 
tice or  coroner,  who  takes  the  information  of  witnesses,  may, 
at  the  time   of  taking  it,  or  at  any  time  before  the  trial,  bind 

Recogni.  i|i(;iii  over  lo  appear,  and,  if  they  refuse  to  come  or  to  be 
bound  over,  may  commit  them  for  a  contempt.  (2)  This  pro- 
ceeding by  recognizance  is  the  ordinary  and  more  effectual 
method. 

SubpcL-na         In  ])rosecutions  for  misdemeanors  the   defendant  has  been, 

for  prisoner.  i  i  ■  1 1  i      i  n 

from  the    earliest  times  allowed  the    writ  of  subpoena.     But 
prisoners  have  no  right,  by  the  common  law,  to    this  process 
in  capital   cases,    without  the    special  order  of   the  court.  (2) 
Formerly,  in  such  cases,  a  prisoner  was  put  upon  his  trial  un- 
der a  two-fold  disadvantage  ;  he  was  unable  to  compel  the  at- 
tendance of  witnesses,  and,  if  they  voluntarily  attended,  their 
evidence,  not  being  given  on    oath,  received  less  credit  than 
7W.  3,c,3.  the  evidence  on  the  part  of  the  prosecution,  (a)  By  stat.  7  W. 
3,  c.  3,  s.  7,  ail  persons  indicted  for  any  high  treason,  where- 
by corruption  of  blood  may  ensue,  shall  have  the  like  process 
of  the  Court,  where  they  shall  be  tried,  to  compel  their  witnesses 
to  appear  for  them,  as  is  usually  granted  to  compel  witnesses  to 
lAnn.st.  1,  appear  against  them.     And  now,  as  the  stat.  lAnn.  st.  1,  c.  9, 
"■  ■  s.  3,  enacts,  that  all  witnesses,  on  behalf  of  a  prisoner  on  a  trial 

for  treason  or  felony,  shall  be  sworn  in  the  same  manner  as  wit- 
nesses for  the  crown,  and  be  liable  to  all  the  penalties  of  per- 
jury, process  of  subpcena  may  be  taken  out  by  the  prisoner  in 
any  case  whatever. 

In  order  to  provide  for  the  appearance  of  witnesses  to  an- 
swer in  cases  where  warrants  are  not  usually  issued,  and  to 
[  *788  ]  give  ^evidence  in  criminal  prosecutions  in  any  part  of  the  Unit- 
45^G.  3,  c.  ^^  Kingdom,  it  is  enacted  by  a  late  act  of  parliament,  stat.  45 
G  .3,  c.  92,  s.  3,  and  s.  4,  that  the  service  of  a  writ  of  subpoe- 
na or  other  process,  in  any  one  of  the  parts  of  the  United 
Kingdom,  shall  be  as  effectual  to  compel  his  appearance  in 
any  other  of  the  parts  of  the  same,  as  if  the  process  had  been 
served  in  that  part  where  the  person  is  required  to  appear. 
And  if  the  person  served  does  not  appear,  the  Court,  out  of 
which  the  process  issued,  may  transmit  a  certificate  of  the  de- 
fault, in  the  manner  specified  by  the  act,  and  the  Court,  (1) 

(1)  Rex  V.  Ring,  8  T.  R.  585.  The  issued  by  theQ.uarter  Sessions  is  no  con- 
subpoena  in  this  case  issued  from  the  tempt  of  that  Court.  Rex  v.  Brownell, 
crown-ottice,  requiring  the  witness  to  ap-  1  Ad.  &  E.  602. 

pear  at  the  ensuing  assizes  in  the    coun-  (2)   4  Blac.  Com.  359.      2  Hawk.  P. 

try;  and  the  Court  of  K.  B.  granted  an  C.  c.  46,  s.  ]7. 

attachment.    Disobedience  to  a  subpoena  (1)  This   stat.   \s   confined    to    cases 


[a]  Many  instances  occur  among  the  early  State  Trials,  of  witnesses  re- 
fusing to  come  into  Court  to  be  examined  on  behalf  of  tlie  accused  ;  and 
there  are  some,  in  which  witnesses  iiave  been  peremptorily  sent  out  of 
Court  by  tlie  judge,  and  not  allowed  to  give  evidence. 
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to  which  the  certificate  is  transmitted,  may  punish  the  person 
for  his  default,  as  if  he  had  refused  to  appear  to  process  issu- 
ing out  of  that  Court ;  provided  it  appear,  that  a  reasonable 
and  sufficient  sum  of  money,  to  defray  the  expenses  of  com- 
ing and  attending  to  give  evidence  and  of  returning,  was  ten- 
dered to  the  person  making  default,  at  the  time  when  the  sub- 
poena or  other  process  was  served  upon  him. 

In  civil  proceedings,  as    we  have  seen,  a   witness  is  not  Compcnsa- 
obliged  to  attend  or   give  evidence,  unless  his  expenses  arc  """" 
duly   tendered  ;  but,    in  criminal  prosecutions,  witnesses  are 
bound  to  appear  unconditionally.  (2)  On  the  other  hand,  it  is 
reasonable  and    highly   expedient,  that,  when  they  attend  on 
behalf  of  the    public,  a   fair  compensation    should  be    given 
them  for   their  trouble    and   necessary  expense.     Formerly,  <~"o»is  in  fei- 
however,  the  law   provided  no  means  for   reimbursing  them  ; 
a  defect  in  our   judicial  administration,  which  was   at  length 
remedied    by   stat.  27  G.  2,  c.  3,  s.  3.     This   statute  enacts,  27g.2,c.3. 
that    *'  when  any  poor  person  shall  appear  on  recognizance  to 
give  evidence  against  another  accused  of  grand  or  petit  larce- 
ny or  other    felony,  the  Court  may,  on  the  oath  of  such  per- 
son, and  on  consideration  of  his  circumstances,  in  open  Court 
order  the  treasurer  of  the  county  or  place,  in  which  the  of- 
fence shall  have  been  committed,  to  pay  such  sum  of  money 
as  to  the  Court   shall  seem  reasonable,  for  his   time,  trouble, 
and  expense." 

*As  this  statute  extended  only  to  poor  persons  who  appeared  [  *7S9  ] 
on  recognizance,  and  not  to  such  as  appeared  on  subpoena  to 
give    evidence,  it   was  afterwards  deemed  reasonable  by  the 
legislature,  that  every  person  so  appearing  on  recognizance  or 
subpoena,  should  be  allowed  his  reasonable  expenses ;  and  al- 
so, in  case  of  poverty,  a  satisfaction  for  his  trouble  and  loss  of 
time.     The  stat.  18  G.  3,  c.  10,  s.  8,   therefore  enacted,  that  nso.s.  c. 
"where  any  person  shall  appear  on  recognizance  or  subpnnna,    *■ 
to  give  evidence  as  to  any  grand  or  petit  larceny  or  other  felo- 
ny, whether  any  bill  or  indictment  be  preferred  or  not  to  the 
grand  jury,  it  shall  be  in  the  power  of  the  Court,  (provided  the 
person  shall,  in  the  opinion  of  the  Court,  have  bona  fide  at- 
tended in  obedience  to  such  recognizance  or  sub]ioMia)  to  or- 
der the  treasurer  of  the  county  or  division,  in  whicli  the  of- 
fence sliall  have  been  committed,  to  pay  him  such  sum  as  to 
the  Court  shall  seem  reasonable,  not  exceeding  the  expenses, 
which  it  shall  appear  to  the  Court   the  said  person    was  hnua 
fde  put  unto  by  reason  of  the  said  recognizance  and  subpoMia, 
making  a  reasonable  allowance,  in  case  he  shall   appear  to  l)o 
in  poor  circumstances,  for  trouble  and  loss  of  time." 

where  llio  witness  makinir  tlu;  default  is         (2)   4  HiiwU.  I).  2,   c.   K).  n.  17.1.     2 

out  of  the  jurisdiction  of  the  ("ourt,  to  Hale,  1'.  ('.   282.     See   iiIho    preiunbles 

which  the  certificate  is  transinitled.    Uex  of  atal.  27  (J.  2,  c.  3,  s.    3,  and  stal.  IS 

V.  BrownelU  1  Ad.  &  E.  002.  G.  3,  c.  1!»,  s.  7. 
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70  ^■4'*'*  '^^^  ^'^^-  ^^  ^-  ^'  ^-  ^^'  ^'  ^'  provides,  that,  in  c£ises  of 
felony,  the  Court,  before  whom  a  ])erson  shall  be  prosecuted 
or  tried,  shall  be  empowered  (at  the  request  of  any  jjerson 
bound  to  prosecute,  or  subpoenaed  to  give  evidence,  and  who 
shall  appear  to  prosecute  or  give  evidence,  or  who  shall  ap- 
pear to  the  Court  to  have  been  active  in  the  apprehension  of  a 
person  accused  of  some  one  of  the  offences  mentioned  in  sev- 
eral recited  acts),  to  order  the  sheriff  or  treasurer  of  the  coun- 
ty to  pay  to  the  prosecutor  and  witnesses,  and  to  the  person 
concerned  in  such  apprehension,  as  well  the  costs,  charges, 
and  expenses,  which  the  prosecutor  shall  be  put  to  in  prefer- 
ing  the  indictment,  as  also  such  sum  of  money  as  to  the 
Court  shall  seem  reasonable  and  sufficient  to  reimburse  them 
for  their  expenses  in  attending  before  the  grand  jury  to  prefer 
the  indictment,  and  in  carrying  on  the  proeecution,  and  also 
to  compensate  them  for  the  loss  of  time  and  trouble  in  the  ap- 

[  *790  ]  prehension*  and  prosecution,  (a)  The  8th  section  further  pro- 
vides, that  no  person  shall  be  entitled  to  any  such  costs  or 
expenses  for  attending  the  Court,  unless  he  shall  have  been 
bound  by  recognizance,  or  have  previously  received  a  subpoe- 
na to  attend,  or  a  written  notice  for  that  purpose  from  the 
prosecutor,  his  agent,  or  his  attorney. 

The  statute  of  7  G.  4,  c.  64,  s.  22,  enacts,  that  the  Court 
before  which  any  person  shall  be  prosecuted  or  tried  for  any 
felony,  shall  be  authorized  and  empowered,  at  the  request  of 
the  prosecutor,  or  of  any  other  person  who  shall  appear  on  re- 
cognizance or  subpoena,  to  prosecute  or  give  evidence  against 
any  person  accused  of  any  felony,  to  order  payment  to  the 
prosecutor  of  the  costs  and  expenses,  which  such  prosecutor 
shall  incur  in  preferring  the  indictment,  and  also  payment  to 
the  prosecutor  and  witnesses  for  the  prosecution  of  such  sum 
of  money,  as  to  the  Court  shall  seem  reasonable  and  sufficient 
to  reimburse  such  prosecutor  and  witnesses  for  the  expenses 
they  shall  have  severally  incurred  in  attending  before  the  ex- 
amining magistrate  or  magistrates  and  the  grand  jury,  and  in 
otherwise  carrying  on  such  prosecution,  and  also  to  compen- 
sate them  for  their  trouble  and  loss  of  time  therein  ;  and  al- 
though no  bill  of  indictment  be  preferred,  it  shall  still  be  law- 
ful for  the  Court,  when  any  person  shall,  in  the  opinion  of 
the  Court,  bona  fide  have  attended  the  Court  in  obedience  to 
any  such  recognizance  or  subpoena,  to  order  payment  unto 
such  person  of  such  sum  of  money  as  to  the  Court  shall  seem 
reasonable  and  sufficient  to  reimburse  such  person  for  the  ex- 
penses, which  he  or  she  shall  have  bo7ia  fide  incurred  by  rea- 
son of  attending    before  the  examining  magistrate  or  magis- 


7G.4,c.64. 


Costs  of  in 
dictmeiit. 


Of  attend- 
auee. 


(a)  The  opinion  of  the  judges,  on  the  construction  of  this  action,  is 
^stated  in  the  Crown  Circ.  Comp.  p.  10,  9th  edit 
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trates,  and  by  reason  of  such  recognizance   or    subpoena,  and 

also  to  compensate  such  person  for  trouble  and  loss  of  time  ; 

and  the  amount  of  expenses  of  attending  before  the  examining  '*''"^"':«  «*- 

magistrate  or   magistrates,  and  the    compensation  for  trouble  magisirate. 

and  loss  of  time  therein,  shall  be  ascertained  by  the  certificate 

of  such   magistrate  or  magistrates,  granted  before  the  trial  or 

attendance  in    Court,  if  such   magistrate  or  magistrates,  shall 

think  fit  to  grant  the  same ;  and  the  *amount  of  all  the  other  [  *791  ] 

expenses  and  compensation  shall  be  ascertained  by  the  proper 

officer  of  the  Court. 

The  act,  last  mentioned,  gives  authority  also  to  the  Court  ^?^'^  '" 
in  certain  cases  oi  tnisdemeanor,  to  order  the  payment  of  the  nors. 
costs  and  expenses  of  prosecutions.  This  statute  provides, 
that  where  any  prosecutor  or  other  person  shall  appear  before 
any  Court  on  recognizance  or  subpoena,  to  prosecute  or  give 
evidence  against  any  person  indicted  of  any  avssault  with  in- 
tent to  commit  felony,  of  any  attempt  to  commit  felony,  of 
any  riot,  of  any  misdemeanor  for  receiving  any  stolen  proper- 
ty, knowing  the  same  to  have  been  stolen ;  of  any  assault  up- 
on a  peace  officer  in  the  execution  of  his  duty,  or  upon  any 
person  acting  in  aid  of  such  officer,  of  any  neglect  or  breach 
of  duty  as  a  peace  officer,  or  any  assault  committed  in  pursu- 
ance of  any  conspiracy  to  raise  the  rate  of  wages,  of  know- 
ingly and  designedly  obtaining  any  property  by  false  preten- 
ces, of  wilful  and  indecent  exposure  of  the  person,  of  wilful 
and  corrupt  perjury,  or  of  subornation  of  perjury  ;  every  such 
Court  is  hereby  authorized  and  empowered  to  order  payment 
of  the  costs  and  expenses  of  the  prosecutor  and  witnesses  for 
the  prosecution,  together  with  a  compensation  for  their  trouble 
and  loss  of  time,  in  the  same  manner  as  Courts  are  hereinbe- 
fore authorized  and  empowered  to  order  the  same  in  cases  of 
felony  ;  and,  although  no  bill  of  indictment  be  preferred,  it 
shall  be  lawful  for  the  Court,  where  any  person  shall  have 
bona  fide  attended  the  Court,  in  obedience  to  any  such  recog- 
nizance, to  order  payment  of  the  expenses  of  such  person, 
together  with  a  compensation  for  his  or  her  trouble  and  loss 
of  time,  in  the  same  manner  as  in  cases  of  felony  :  Provided, 
that  in  cases  of  misdemeanor  the  power  of  ordering  the  i<ay- 
ment  of  exj)enses  and  compensation  shall  not  extend  to  the 
attendance  before  the  examining  magistrate.  The  misde- 
meanor of  concealing  the  birtli  of  a  child  is  brought  within 
this  statute  by  the  recent  act  1  Vict.  c.  44  (1). 

It  has  been  doubted,  whether  a  witness  may  not    lawfully  Tender, 
refuse  to   obey,  a  subpoma  on  a  criminal  prosecution,  as  well 
as  *in  a  civil  suit,  unless  he  has  a  tender  of  his  reasonable  ex-  [  *792  J 
penses  ;  and  the  doubt  is  suggested  in   consequence  of  a  pro- 

(I)  Provision  is  made  for  the  expense     coroners'  inqaesla  by  the  slats.  6   &   7 
of  medical  and  other  witnesses  attending     W.  4,  c.  89,  and  1  Vict.  c.  68. 
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vision  ill  the  stat.  45  Geo.  3,  c.  92,  which  (after  enacting, 
that  service  of  subpncna  of  a  witness  in  any  one  of  the  parts 
of  the  United  Kingdom,  for  his  appearance  on  a  criminal  pros- 
ecntion  in  any  other  of  the  parts  of  the  same,  shall  be  as 
effectual  as  if  it  had  been  in  that  part  where  he  is  recpiired 
to  appear)  provides,  that  he  shall  not  be  punishable  for  default, 
unless  a  sullicicnt  sum  of  money  has  been  tendered  to  him,  on 
the  service  of  the  subj)ODna,  lor  defraying  his  expenses  of 
coming,  attending,  and  returning.  One  object,  which  the  leg- 
islature had  in  view,  was  to  provide  for  the  appearance  of 
witnesses  in  any  of  the  parts  of  the  United  Kingdom,  and 
they  are  therefore  subject  to  punishment  for  non-attendance. 
On  the  other  hand,  as  the  expenses  of  going  from  one  of  the 
parts  of  the  United  Kingdom  to  either  of  the  other  parts 
would  necessarily  be  great,  they  were  allowed  to  insist  on  the 
payment  of  their  reasonable  charges,  previous  to  the  journey  ; 
a  provision  more  especially  necessary  at  the  time  of  passing 
this  statute,  when,  in  some  parts  of  the  kingdom,  witnesses 
were  not  entitled  to  any  compensation  for  attending  to  give 
evidence  in  criminal  cases.  (1)  But  as  there  is  no  statute  re- 
specting a  tender  of  expenses  in  the  case  of  a  criminal  prosecu- 
tion, except  that  mentioned  above  (which  is  confined  to  the 
case,  where  the  process  is  served  in  one  of  the  parts  of  the 
United  Kingdom  for  the  appearance  of  the  witness  in  an 
other  of  the  parts,)  and  as  the  tender  of  expenses  in  civil 
suits  is  under  the  special  provision  of  an  act  of  parliament, 
the  general  rule  in  ordinary  cases  (whether  of  felony  or  misde- 
meanor) appears  to  be,  that  witnesses,  making  default  on  the 
trial  of  criminal  prosecutions,  are  not  exempted  from  attach- 
ment, on  the  ground  that  their  expenses  were  not  tendered  at 
the  time  of  the  service  of  the  subpoena;  (2)  although  the 
f  *793  1  court  would  have  good  reason  to  *excuse  them  for  not  obeying 
the  summons,  if,  in  fact,  they  had  not  the  means  of  defraying 
the  necessary  expenses  of  the  journey.  (1)  [a] 
Commis'  Commissoiuers  of  bankrupt  may  summon  any  persons  whom 

bankrupt^  ^^^Y  believc  Capable  of  giving  information  concerning  the 
trade,  dealings,  or  estate  of  the  bankrupt,  &c.,  and  if  the  wit- 
ness does  not  come  at  the  time  appointed,  they  may  order  him 

(1)  In  Ireland,  the  expenses  of  wit-  paid,  was  compelled  to  do  so  by  the 
nesses  in  case  of  felony  were  first  allow-  judge.  R.  ace.  Ilex  v.  Cooke,  1  C  & 
ed  by  St.  55  G.  3,  c.  91.  P.  821.     In  the  latter  case,    the    indict- 

(2)  See  a  IMS.  case  cited  in  Burn's  ment  had  been  removed  by  eertiorari. 
Justice,  vol.  1,  1076,  (by  D'Oyly  &  and  the  witness  was  called  by  the  de- 
Williams),  in  which  a   witness  objecting  fendant. 

to  give  evidence  until  his  expenses  were         (1)  See  anie,  p.  7S8. 


(a)  A  witness  subpoenaed  though  not  examined,  has  a  right  to  his  fees 
and  so  if  examined  without  having  been  subposnaed.     1  Binn.  R.  46. 
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to  be  apprehended.  (2)  Every  witness  summoned  to  attend  be- 
fore commissioners  shall  have  his  necessary  expenses  tendered 
to  him,  in  the  same  manner  as  is  required  on  service  of  sub- 
poena to  witnesses  in  actions  at  law.  (3) 

Magistrates  out  of  sessions  have  not,  in  general,  any  author-  Justices, 
ity  to  compel  the  attendance  of  witnesses  for  the  purpose  of  a 
summary  trial,  except  under  the  special  provision  ol"  acts  of 
parliament.  When  a  statute  requires  justices  of  the  peace  to 
take  the  examination  of  persons  bringing  a  prisoner  before 
them  on  suspicion  of  felony,  it  incidentally  gives  them  a  pow- 
er to  examine  upon  oath,  and  to  summon  by  their  warrant  any 
other  persons,  who  appear  to  be  material  witnesses  for  the 
prosecution,  to  come  before  them  and  give  evidence.  And  it 
may  be  laid  down  as  a  general  rule,  that  wherever  magistrates 
are  authorized  by  act  of  parliament  to  hear  and  determine,  or 
to  examine  witnesses,  they  have  incidentally  a  power  to  take 
the  examination  on  oath.  (4) 

Witnesses,  who  neglect  to  attend  on  courts   martial,  after  Courts  mar- 
being  duly  summoned,  are  liable  to  be  attached  in  the  Court 
of  King's    Bench,  &c.,  as  if   they  had  neglected  to  attend  a 
trial  in  some  criminal  proceeding  in  that  Court.  (5)  And  com-  commis- 
missioners  of  inclosure,  under  the  general  inclosure   act,  stat.  sionersof 

^  .  .       inclosure. 

41  G.  3,  c.  109,  s.   33,  34,  have  a  power  to  summon  m  writ- 
ing any    person    within  a  certain    distance,  to  appear  before 
them  and  to  *be  examined:  and  if  the  person   summoned  re-  r  #794  ] 
fuse  to  appear,  he  will  be  subject  to  a  penalty. 

Where  a  reference  to  arbitration  has  been  made  by  any  rule  Arbitrators, 
of  Court,  or  Judge's  order  of  nisi  prius,  in  an  action,  or  in 
pursuance  of  an  agreement  to  refer  containing  a  clause  that  the 
submission  may  be  made  a  rule  of  Court,  the  Court  making 
such  rule  or  order,  or  any  judge  may,  by  a  rule  or  order  com- 
mand the  attendance  of  any  person  to  be  examined  as  a  wit- 
ness, or  the  ])roduction  of  any  document.  (1) 

Formerly  when  a  material    witness  resided  abroad,  or  was  wimrss 
going  abroad,  and   could  not  attend  at  the  trial,  the  party  re-  ^^'■"''^• 
(juiring  his   testimony  might  have  moved  the  Court  in  term- 
time,  or  have  a})plied  to  a  judge  in  vacation,  for  a   rule  or  or- 
der to  have  him  examined  on  interrogatories  de  bene  esse  be-  imerroga- 
fore  one  of  the  judges  of  the  Court,  if  the  witness  resided  in  '°''^'  '"^'* 
town,  or,  if  lie  resided  in  the   country  or  abroad,  before  com- 
missioners sjiccially   appointed  and    approved  by    both  par- 
ties. (2)    Tile    rule   or  order   for  such  examination  could  not  Or<»«-r  for 


exniHiua- 

tiui). 


(2)  6  G.  4,  c.  16,  8.  33.  (5)  Stat.  55  G.  3,  c.  108,  s.  28. 

(3)  6  G.  4,c.  16,  s.  35.  (1)   3  cV  1  W.  4,  c.  42,  a.  XL.     See 

(4)  Dalt.  Just.  c.  6.  Laiiil).  517.  12  tlio  act  for  tliu  rc(|uisite3  to  ho  contained 
IJcp.  131.  And  sue  st.il.  15  G.  3,  c.  in  the  rule  or  order.  Disoliedience  to  a 
3!l,  whidi  gives  such  power,  for  lh(!  jiur-  reguhir  rule  or  order  will  bo  treated  us  u 
puse  of  levyiug  penullies  or  iiiakiug  dis-  contempt  of  Court. 

tresbcs.  (2)  2  Tidd.  Tr.  860. 
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have  been  obtained  without  the  consent  of  both  parties,  as  the 
depositions  were  only  secondary  evidence.  Without  this  con- 
sent, therefore,  the  Court  would  not  have  given  the  plaintiff 
leave  to  examine  upon  interrogatories  an  attesting  witness  to 
a  deed,  or  to  give  the  examination  in  evidence  at  the  trial, 
on  the  ground  that  the  witness  was  incapacitated  by  illness 
from  attending,  and  unlikely  ever  to  be  able  to  attend,  though 
it  appeared  by  affidavit,  that  the  defendant  had  at  one  time 
admitted  the  execution  of  the  deed  ;  nor  would  the  Court,  on 
that  ground,  have  granted  a  rule  for  dispensing  with  the  at- 
tendance of  the  witness.  (3)  And  though  the  Court  would  not 
have  compelled  the  other  party  to  consent,  yet,  if  necessary, 
it  would  have  assisted  the  party  applying  by  putting  off  the 
the  trial  (that  there  might  have  been  an  opportunity  of  filing 

[  *795  ]  a  bill  in  equity,)  until  *the  consent  was  obtained,  or  the  wit- 
ness returned  ;  and  if,  after  all,  the  defendant  refused,  the 
Court  would    not    give    him  judgment  as   in  case  of  a  non- 

Costsofcx-  suit.  (1)  When  a  party,  after  obtaining  leave  by  consent,  ex- 
amined witnesses  abroad  on  depositions,  he  would  not  have 
been  entitled  to  any  allowance,  in  the  taxation  of  costs,  for 
the  expense  of  taking  the  depositions,  although  he  might 
have  succeeded  in  the  action.  (2)  The  same  rule  prevailed  in 
the  Court  of  Chancery  ;  if  a  party  applied  to  that  Court  for  a 
commission  to  examine  witnesses,  he  must  have  paid  the  ex- 
penses. 

Wiinesses  ^  partial  remedy  for  the  defects  of  the  law  was  applied  by 
the  Stat.  13  G.  3,  c.  63,  s.  40,  44,  by  which,  where  a  cause 
of  action  arose  in  India,  or  an  otfence  had  been  committed 
there,  which  it  was  intended  to  be  tried  in  this  country,  the 
evidence  npon  interrogatories  of  witnesses  resident  in  India 
may  be  obtained.  (3)  The  evidence  of  witnesses  in  India 
may  also  be  obtained,  in  support  of  a  bill  for  a  divorce  in  par- 
liament, by  the  provisions  of  stat.  1  Geo.  4,  c.  101  ;  and  in 
the  case  of  a  prosecution  for  an  offence  committed  abroad  by 
any  person  employed  in  the  public  service,  the  evidence  of 
witnesses  resident  abroad  may  be  obtained  in  the  mode  point- 
ed out  by  stat.  42  G.  3,  c.  85.  (4)  The  stat.  54  G.  3,  c.  15, 
which  was  passed  for  the  purpose  of  facilitating  the  recovery 
of  debts  in  the  Courts  of  law  in  New  South  Wales,  prescribes 
the  mode  of  obtaining  the  affidavits  of  witnesses,  resident  in 
this  country,  and  makes  them  equivalent  to  viva  voce  proof  in 
open  Court,  or  to  examinations  under  commissions. 

(3)  Jones  v.  Brewer,  4  Taunt.  47.  259.     Taylor  v.  Roy,  Ex.   Ass.   Comp. 

(1)  Furley  v.    Newnham,    2    Doug.     S  East,  393. 

419.     Mostyn  v.  Fabrigas,  Cowp.    174.  (3)  As  to  the  practice  under  this  stat. 

Calliard  v.  Vaughan,  1  Bos.  S,-  Pull.  211.  see  Tidd's  Prac.  9th  edit.  App.  1S33,  p. 

As  to  the  admissibility  of  depositions  on  160. 

interrogatories,  see  infra.  (4)  Rex  v.  Jones,  S  East,  31. 

(2)  Stephens  v.   Cricliton,   2   East, 
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The  amendments  effected  by  these  statutes  are  very  par- 
tial ;  except  in  the  cases  thus  specially  provided  for,  the  evi- 
dence of  witnesses,  who  would  be  unable  to  attend  by  reason 
of  absence  in  foreign  countries,  or  by  reason  of  dangerous  ill- 
ness, or  permanent  *infirmity,  could  not  be  obtained.  To  pre-  [  *79G  ] 
vent  a  failure  of  justice  from  any  of  these  circumstances,  the 
Courts  of  law  resorted  to  the  equitable  jurisdiction,  exercised 
in  the  manner  above  stated,  to  extort  a  consent  from  a  reluc- 
tant party  to  the  examination  by  interrogatories  of  witnesses, 
whose  viva  voce  testimony  it  was  impossible  to  obtain  ;  but 
where  such  consent  was  withheld,  the  party  seeking  for  a 
commission  to  examine  witnesses  could  only  obtain  it  by  fil- 
ing a  bill  in  equity,  instituting  a  new  suit  for  the  purpose 
auxiliary  to  the  suit  at  law.  (1)  This  subject  attracted  the 
notice  of  the  commissioners  appointed  to  inquire  into  the 
practice  of  the  Court  of  Chancery,  and  subsequently  of  the 
commissioners  of  inquiry  into  the  proceedings  of  the  Courts 
of  Common  Law  ;  and  the  reports  of  both  these  learned  bod- 
ies expressed  an  opinion,  that  the  Courts  of  Law  should  be 
invested  with  a  power  of  examining  witnesses  by  interroga- 
tories, to  be  exercised  by  the  authority  and  under  the  control 
of  the  Court,  in  which  the  evidence  when  obtained  is  to  be 
produced. 

To  carry  into  ellect  the  recommendation  of  the  commis- 
sioners, the  Stat.  1  W.  4,  c.  22,  was  passed.  The  objects  of  i  w.  *;  c- 
that  statute  are  threefold  :  First,  to  ])rovide  for  the  examina- 
tion  on  oath  of  witnesses  abiding  out  of  the  jurisdiction  of  the 
Courts  of  Law  at  Westminster,  but  within  the  dominions  of 
the  IJritish  crown.  Secondly,  to  provide  for  the  examination 
of  witnesses  abiding  within  the  jurisdiction  of  the  Courts  of 
Law  at  Westminster,  but  whose  jx'rsonal  attendance,  illness 
or  some  other  cause  may  be  expected  to  i)revcnt  ;  and  third- 
ly, to  provide  for  the  examination  of  witnesses  abiding  in 
foreign  countries  not  subject  to  the  crown  of  Great  Britain. 
The  first  section,  reciting  the  stat.  13  Geo.  3,  c.  03,  and  that 
"  certain  ])Owers  are  therein  given,  and  provisions  made  for 
th(.'  examination  of  witness(;s  in  India  in  the  cases  therein 
mentioned,"  enacts,  "That  all  and  every  the  i)owers,  author-  P""'''''*  ■''* 

.'  .  '  ■''..,  to    "le   cx- 

ities,  provisions,  and  matters  contained  in  the  said  recited  act,  amination 
n^lating  to  the  examination  of  witnesses  in  India,  shall  be  and  ",',7,','""'**^'' 
the  *same  are  hereby  extended  to  all  colonies,  islands,  planta-  extended  lo 
tions  and  j)laces  under  the  dominion  of  His  Majesty  in  for-  [vc.*^atid"t" 
cign  parts,  and  to  the  Judges  of  the  seviiral  (Jourts  therein,  :>"  aem'iis 
and  to  all  actions  depending  in  any  of  His  Majesty's  (xiurts  luvvcsim'hi- 
oi'  Law  at  West'ninsttM'.  in  what  plar(>  or  couutrv  socvtn"  the  '^''''■• 
cause  of  action  may  have  arisen,  and  whether  the  same  may  1-     ' ' '  J 

(I)  Report  of  cornmiasioncr^  into   llio     Cm.  l.aw,  p.  23. 
piaclico  of  Cliaiicery,    109,  "Jnil    Rep. 

y.5 
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have  arisen  within  the  jiu"isdictioii  of  the  Court,  to  the  Judges 
whereof  the   writ  or  cornmissiou  may  be  directed,  or  else- 
where, when  it  shall  appear  that  the  examination  of  witnes- 
ses, under  a  writ  or  commission  issued  in  pursuance  of  the 
authority  hereby  given,  will  be  necessary  or  conducive  to  the 
due   administration  of  justice,  in   the   matter   wherein  such 
writ  shall  be  applied  for." 
Suction  2,        ]3y  the  second  section  it  is  enacted,  "  That  when  any  writ 
whoniUie"    or  commission  shall  issue  under  the  authority  of  the  said  re- 
coininission  cited  act,  or  of  the  power  herein-before  ffiven  by  this  act,  the 

IS  <lirecle(l  '  ^  "^  . 

empowered  Judgc  or  Judgcs,  to  whom  the  same  shall  be  directed,  shall 
to  enforce    Jiavc  tlic  HlvC  powcr  to  compol  and  enforce  the  attendance 

the  aiieiul-  ^         ^       .  ^  , 

ancc  oi  wit-  and  exammation  of  witnesses,  as  the  Court,  whereot  they  are 
uesses.        Jndgcs,  does  or  may  possess  for  that  purpose  in  suits  or  causes 

depending  in  such  Court." 
Section  3.        By  tlic  third  section  it  is  enacted,  "  That  the  costs  of  every 
wrTt!fto'ho   "^^"'^^  01'  comnnssion,  to  be  issued  under  the  authority  of  the 
in  the  liis-    said  recitcd  act,  or  of  the  power  herein-before  given  by  this 
[he  Court,    ^ct,  in  any  action  at   law   depending   in  either  of  the  said 
Courts  at  Westminster,  and  of  the  proceedings  thereon,  shall 
be  in  the  discretion  of  the  Court  issuing  the  same." 
Section  4.        The  fourth  section  provides  for  the  examination  of  witnes- 
Wesimins-    ^^^  whether  within  or  without  the  jurisdiction  of  the  Courts 
ler,  &c.      of  Law  at  Westminster.     It  enacts,  "That  it  shall  be  lawful 
"he^examT-    ^^  ^^^^  ^^^'  ^^^^^  o^  ^^^"^  ^^^^  Courts  at  Westminster,  and  also 
nation  of    the  Court  of  Commou  Pleas  of  the  county  palatine  of  Lancas- 
or  Tc^oni-    ter,  and  the  Court  of  Pleas  of  the  county  palatine  of  Durham, 
mission  for   and  the  several  Judges  thereof,  in  every  action  depending  in 
pose.''"^      such  Court,  upon  the  application  of  any  of  the  parties  to  such 
suit,  to  order  the  examination  on  oath,  upon  interrogatories 
1*798]  or  otherwise,  before  *the  master  or  prothonotary  of  the  said 
Court,  or  other  person  or  persons  to  be  named  in  such  order, 
of  any  witnesses  within  the  jurisdiction  of  the  Court  where 
the  action  shall  be  depending,  or  to  order  a  commission  to  is- 
sue for  the  examination  of  witnesses  on  oath  at  any  place  or 
places  out  of  such  jurisdiction,  by  interrogatories  or  other- 
wise, and  by  the  same  or  any  subsequent  order  or  orders  to 
give  all  such  directions  touching  the  time,  place,  and  manner 
of  such  examination,  as  well  within  the  jurisdiction  of  the 
Court  wherein  the  action  shall  be  depending  as  without,  and 
all  other  matters  and  circumstances  connected  with  such  ex- 
aminations, as  may  appear  reasonable  and  just." 
Sections.        The  fifth  section  enacts,   "That  when  any  rule  or  order 
aueiuiance^  sliall  bc  made  for  the  examination  of  witnesses  within  the 
of  witness-  jurisdiction  of  the  Court,  wherein  the  action  shall  be  depend- 
riuction'^of    ing,  by  authority  of  this  act,  it  shall  be  lawful  for  the  Court, 
documents,  ^j.  j^,^y  Ju(]ge  thereof,  in  and  by  the  first  rule  or  order  to  be 
made  in  the  matter,  or  any  subsequent  rule  or  order,  to  com- 
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mand  the  attendance  of  any  person,  to  be  named  in  snch  rnlc 
or  order,  for  the  purpose  of  being  examined,  or  the  ])rodnc- 
tion  of  any  writings  or  other  docnments  to  be  mentioned  in 
such  rule  or  order,  and  to  direct  the  attendance  of  any  snch 
person  to  be  at  his  own  place  of  abode,  or  elsewhere,  if  nec- 
essary or  convenient  so  to  do  ;    and  the  wilfid  disobedience  ''isoUc- 
of  any  such   rule  or  order   shall   be   deemed  a  contempt  of  i.o^Iu.e,,,".! 
Court,  and  proceedings  may  be  thereupon  had  by  attachment  » ,<"i,i"i"i>' 
(the  Judge's  order  being  made  a  rule  of  Court  before  or  at  the 
time  of  the  application  for  an  attachment),  if,  in  addition  to 
the  service  of  the  rule  or  order,  an  api)ointment  of  the  time 
and  place  of  attendance  in  obedience  thereto,  signed  by  the 
person  or  persons  appointed  to  take  the  examination,  or  by 
one  or  more  of  such  persons,  shall  be  also  served  together 
with  or  after  the  service  of  such  rule  or  order :    Provided  al-  i''^>'""^"'  "i 

c'.\|ii;iiies. 

ways,  that  every  person   whose  attendance   shall   be  so  re- 
quired shall  be  entitled  to  the  like  conduct  money  and  ]'ay- 
ment  for  expenses  and  loss  of  time  as  upon  attendance  at  a  Proviso  as 
trial :    Provided  also,  that  no  person  shall  be  compelled  to  Ij'of^of  j|ic- 
produce,  under  any  such  rule  or  order,  any  *  writing  or  other  iimeius. 
document  that  he  would  not  be  compellable  to  produce  at  a  [  *7y9  ] 
trial  of  the  cause." 

By  other  sections  (1)  provision  is  made  for  the  oxamina-  Seoiinn  g, 
tion  of  witnesses  in  custody,  whose  evidence  is  required;  ''"" 
that  all  examinations  shall  be  taken  on  oath  or  affirmation, 
false  evidence  being  also  sj'ecially  declared  to  be  subject  to 
the  penalties  of  iierjury  :  and  that  the  j)ersons  apj)ointcd  to 
take  an  examination  may  make  a  special  rcj)ort,  "upon  the 
conduct  or  absence  of  any  witness  or  other  person  thereon  or 
relating  thereto." 

By  the  ninth  section,  except  in  the  cases  before  specially  f-^^JI,'^^"(  1);^ 
])rovided  for,  the  costs  of  the  proceedings  shall  be  costs  in  the  order  for 
cause,  unless  otlierwise  directed  '' either  by  the  .ludgc  making  [^^■)^",'"J"y"bc 
such  rule  or  order,  or  by  the  .1  udgc  before  whom  tlic  cause  i"<«'i-'  costs 
may  be  tried,  or  by  the  Court."  "[Lsl. 

The  tenth  section  requires  as  a  condition   to  the   sul)slitn-  Section  lo. 
tion  of  the  evidence  thus  obtained  for  t!ie  viva  voce  testimo-  '^'^■''^"■""" 

as  to  tlic 

iiy,  that  ''  it  shall  apj)ear  to  the  satisfaction  of  the  .Tudge  that  n-adin-  of 
the  cxaminant  or  deponent  is  beyond  the  jurisdiction  of  the  lil^",''""" de- 
Court,  or  dead,  or  unable  from  permanent  sickness  or  other  I'osiiions 
permanent   infninity  to  attend   tiic   trial;    in  all  or  any  of '.„,',  "J',!,  „r 
which  cases  the  examinations  and  depositions  certified  under  "'>^  i-''^'^. 
the  hand  of  the  connuissioners,  master,  prollunuHary,  or  other 
jicrson  taking  the  same,  shall  and  may,  without  proof  of  ilie 
.signature  to  such  certificate,  be  received  and  read  in  evidence, 
saving  all  just  cxcejjtions." 

The  eleventh  section  enacts,  "  Thnt  no  order  sliall  be  made  ^;'''^"'"  "• 

'  I  roviso  as 

.oJm.I^'... 
(I)  6,7,8.  "'  l>"fli->»»- 
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in  pursuance  of  this  act  by  a  single  Judge  of  the  Court  of 
Pleas  of  the  said  coiuUy  palatine  of  J)urliani,  who  shall  not 
also  be  a  Judge  of  one  of  the  said  Courts  at  Westminster." 

It  is  not  compulsory  in  the  Courts  of  Law  to  exert  the 
powers  given  them  by  this  statute,  and  in  practice  they  exer- 
cise *a  discretion  in  either  refusing  a  rule  or  order  altogether, 
or  granting  it  on  terms  ada[)ted  to  prevent  the  abuse  of  the 
statute  to  purposes  of  oppression  or  delay.  In  general  the  ex- 
amination is  made  by  interrogatories  previously  prepared,  but 
it  may  be  directed  that  the  witnesses  shall  be  examined  and 
cross-examined  viva  voce,  or  partly  viva  voce  and  partly  on 
interrogatories.  (1)  If  taken  viva  voce,  the  answers  are  re- 
duced into  writing,  and  returned  to  the  Court  from  which 
the  process  issued. 
Material  jf  the  defendant  is  unable  to  proceed  to  trial,  on  account  of 

witness  ab-    ,,  ,  r  ■    i        •  i  i       /-. 

sent.  the  absence  or  a  material  witness,  he  may  move  the  Court  in 

term-time,  or  apply  to  a  Judge  in  vacation,  on  an  affidavit  of 
the  facts,  to  put  olf  the  trial  till  the  next  term  ;    or  in  the 

^u°'lff'trral  Common  Pleas,  if  necessary,  to  a  more  distant  period.  (2)  (a) 
"  An  application  to  put  off  a  trial  beyond  the  existing  sittings, 
or  from  sittings  to  sittings,  is  not  allowed  on  the  part  of  the 
plaintiff;  for  he  has  the  power  at  any  time  of  withdrawing 
the  record,  if  he  is  not  prepared  to  try  the  cause,  (b)  But 
where,  from  the  sudden  indisposition  of  a  witness,  who  may 
be  able  to  attend  in  the  course  of  a  day  or  two,  or  for  any  oth- 
er temporary  reason,  the  plaintiff  is  prevented  from  trying  his 
cause  in  its  order  in  the  paper,  yet  has  ground  to  believe  that 
he  shall  be  able  to  try  before  the  sittings  are  over,  it  would 
be  too  much  to  make  him,  in  such  a  case,  withdraw  his  re- 
cord ;  and  a  Judge  at  icisi  prius  will  therefore  make  an  order 

By  plaintiff,  f^j.  t|^g  ^^.j^^  jq  Stand  ovcr,  till  the  witness  is  likely  to  attend.  (3) 
It  is  a  rule  in  the  Court  of  Common  Pleas,  that  the  trial  of  a 

(1)  Pole  r.  Rogers,  3  Bing.  N.  C.  7S0.     7  Cow.  3G9. 

(2)  Pr.  Reg.  368.  Tidd.  Pr.  831.  (3)  Ansley  d.  Birch,  3  Campb.  N.  P. 
See  form  of  affidavit  in  Tidd.  App.  312.     C.  333,  by  Lord  Ellenborough. 

(a)  Defendant  made  affidavit  that  an  important  witness  was  absent  at  sea, 
and  was  not  expected  to  return  for  some  months  to  come  ;  and  the  court 
granted  the  motion  to  postpone  the  trial  beyond  one  term  saying- : — "  The 
motion  is  no  more  than  reasonable  when  addressed  to  this  court,  which 
sets  at  such  short  intervals  that  witnesses  who  are  absent  have  little  chance 
of  returninof  before  the  cause  is  brought  to  trial."  Smith  v.  The  N.  Y. 
Ins.  Co.  1  Hall.  22;3.  But  in  the  supreme  court,  where  the  terms  are  sev- 
eral months  apart,  a  cause  in  general  will  only  be  put  off  from  term  to 
term.     Id. 

[h)  If  a  plaintiff  cannot  procure  the  attendance  of  a  material  witness,  he 
should  apply  to  have  the  cause  postponed.     15  J.  R.  293. 

The  judge  at  the  trial  has  a  discretion  in  granting  a  continuance.  3 
Wend.  376.  It  is  a  legal  discretion  ;  7  Cowen,  369;  and  should  the  judge 
refuse  to  postpone  the  trial  for  good  cause,  the  court  will  set  aside  the  ver- 
dict   G  Cowen,  577. 
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cause  can  never  be  put  off  on  the  consent  of  the  parties  and 
counsel,  at  the  sittings  at  nisi  p/-ius,  but  the  plaintill'  must 
either  proceed  to  try  or  withdraw  his  record.  (4) 

Before  the  Court  will  consent  to  put  off  the  trial  on  ac- 
count of  the  absence  of  a  material  witness,  it  requires  to  be 
satisfied  *that  injustice  would  be  done  by  refusing  the  appli-  [  *S01  ] 
cation,  and  that  the  party,  who  makes  the  application,  has 
not  conducted  himself  unfairly,  nor  been  the  cause  of  any  im- 
proper delay.  (1)  The  rule  will  not  be  granted  to  the  defen-  J;',,?.*''''"' 
dant,  after  he  has  pleaded  a  sham  plea,  by  v/hich  a  trial  has 
been  lost,  unless  he  consent  to  pay  the  money  into  Court  ;  (2) 
nor,  where  the  testimony  of  the  absent  witness  is  intended  to 
set  up  an  odious  defence,  (as,  that  the  plaintiff  is  slave  to  the 
defendant,  and  therefore  cannot  recover  in  the  action,  or  that 
he  is  an  alien  enemy,  &c.);  (3)  nor  will  it  grant  the  rule  for 
the  purpose  of  giving  the  defendant  an  opportunity,  which  he 
has  once  lost  by  his  own  neglect,  of  applying  to  a  Court  of 
Equity  for  a  commission.  (4) 

When  a  motion  is  about  to  be  made  to  a  Judge  at  nisi  pri-  Affidavit. 
us,  for  putting  off  the  trial  of  a  cause  on  account  of  the  ab- 
sence of  a  witness,  notice  should  first  be  given  to  the  ])lain- 
tiff's  attorney,  with  a  copy  of  the  intended  affidavit.  This 
affidavit  ought  regularly  to  be  made  by  the  defendant  himself; 
but  if  he  is  abroad  or  out  of  the  way,  it  may  be  made  by  his 
attorney  or  a  third  person.  (5)  The  affidavit  generally  states, 
that  the  person  absent  is  a  material  witness,  without  whose 
testimony  the  defendant  cannot  safely  proceed  to  trial  ;  that 
he  has  endeavoured  without  eliect  to  get  him  subpcEuaed  ;  but 
that  he  is  in  hopes  of  procuring  his  future  attendance.  (6)  (a) 

(4)  2  Taunt.  221.  (4)  Calliard   v.    Vaughan,    1   I3os.  cV 

(1)  Saunders  u.    Pitman,   1    Bo3.   &     Tull.  212. 

Pull.  33.  (5)  Pcake,  N.  P.  C.  97. 

(2)  Tidd.  Pr.  831.  (G)  See  form  of  affidavit,   Tidd.   Pr. 

(3)  Robinson   v.   Smyth,  1    Bos.    ^     Appx.  312. 
Pull.  454. 


{a)  The  rule  in  Massacliusctts  requires  the  aHidovit  to  state  the  name  of 
the  witness,  if  known,  tlie  particular  facts  he  is  expected  to  prove,  with 
the  grounds  of  such  expectation,  and  the  endeavors  or  means  that  have 
been  used  to  procure  his  attendance  or  deposition  ;  to  tlic  end  that  tiic 
court  may  judfje  wh(>thnr  due  diliirence  lias  been  used  for  that  purj^sc. 
If  the  adverse  party  will  admit  that  the  absent  witness  would,  if  present, 
testify  to  the;  facts  stated  in  ihe  alVidavit,  and  Avill  acroe  that  th(>  same 
shall  be  received  and  considered  as  evidence,  on  the  trial,  in  like  manner, 
as  if  the  witness  were  pres(Mit  and  had  testified  thereto,  then  the  action 
shall  not  be  continued.  And  tiie  same  rule  ai)plies  to  any  |)apcr  or  other 
evidence  that  might  be  used  on  the  trial.  See  Met.  D.  iU)7.  In  New 
York,  the  party  must  admit  the  truth  of  the  facts  without  (pialilication  ; 
7  Cowen,  ;5t)'J.  In  Ogdcn  v.  Payne,  5  id.  IT),  the  judge  refused  to  i)ut  olV 
the  trial  on  tlie  common  allidavit ;  rcijuiring   dciciidant  to  stale  what  he 
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[  *802  ]  ^Section  II. 

Of  the  Inspection  of  Public  Writings. 

Records.  ^pj^Q  judicial  rccords  of  the  king's  courts  arc  safely  kept  for 

the  piibUc  convenience,  that  any  subject  may  have  access  to 
them  for  his  necessary  use  and  benefit ; — which  was  the  an- 
cient law  of  England,  and  is  so  declared  by  an  act  of  parlia- 
ment in  the  forty-sixth  year  of  Edward  HI.  (1) 

Copy  of  in-  Some  restriction  of  the  general  right  of  inspecting  rccords 
has  been  thought  necessary  in  the  case  of  an  acquittal  on  a 
prosecution  for  felony  ;  in  which  case,  if  the  trial  is  at  the 
Old  Bailey,  a  copy  of  the  indictment  cannot  regularly  be  ob- 
tained without  an  order  from  the  Court  ;  and  it  is  a  common 
practice,   on  the  circuits,   to  apply  to  the  Court  for  a  copy  at 

Order  for.  i\^q  time  of  tlic  trial.  This  practice  appears  to  have  been  first 
adopted  at  the  Old  Bailey,  in  pursuance  of  an  order  made  by 
some   of   the  Judges,  for  the   regulation  of  those  sessions,  in 

III  case  of    the  twenty- sixth  year  of  Charles  II.  (2)  It  was  then  ordered, 

eo"y-  u  tj^jjj.  j^Q  copies  of  any  indictment  for  felony  be  given  with- 
out special  order,  upon  motion  made  in  open  court,  at  the  gen- 
eral gaol  delivery  :  for  the  late  frequency  of  actions  against 
prosecutors  which  cannot  be  without  copies  of  the  indictment, 
deterreth  people  from  prosecuting  for  the  king  upon  just  oc- 
casions." And  Lord  Holt  has  laid  it  down  as  a  general  rule 
of  law,  that  if  a  person  be  indicted  for  felony  and  acquitted, 
and  means  to  bring   an  action   (without  sufficient  cause,)  the 

I  *803  ]  Judge  *will  not  permit  him  to  have  a  copy  of  the  record,  and 
he  cannot  have  a  copy  without  leave.  (1)  In  the  case  of  Vaii- 
dercomb  mi.d  Abbott,  (2)  the  prisoners  after  their  acquittal  ap- 
plied for  copies  of  the  several  indictments,  for  the  purpose  of 

(1)  3  Inst.  71.  Pref.  to  3d  Rep.  p.  which  he  may  think  fit  to  make  of  it; 
3,  4.  See  Sir  R.  Grahame's  Trial,  12  and  that,  after  a  demand,  the  proper  offi- 
Howell's  St.  Tr.  639.  cer  might  be    punished    for    refusing    to 

(2)  Directions  for  Justices  at  the  Old  make  out  a  copy. 

Bayley,  prefixed  to  Kelyng's  Rep.  p.  3,         (1)  In  the  case   of   Dr.    Groenvelt  r. 

order  7.     See  Brangam's  case,  I  Leach,  Dr.  Burwell   and  others,  1  Lord   llaym. 

Cr.  C.  32.     In  this  case,  Willes,  C.  .1.,  253.     But  see  Browne  r.  Gumming,    10 

is  reported  to    have  said,    that,    by   the  B.  &  C.  70,  in  which  this  seems  to  have 

laws  of  the  realm,  every  prisoner,  upon  been  considered  a  doubtful  point, 
his  acquittal,  has  an  undoubted  right  and         (2)  Leach,  Cr.  C.  821. 
title  to  a  copy  of  the  record,  for  any  use 


expected  to  prove  by  the  Avitness,  wlio  was  attorney  for  plaintiff.  TJiis  he 
refused  to  do  and  the  trial  proceeded.  But  the  court  j^ranted  a  new  trial, 
saying  that  the  practice  requiring  a  specification  did  not  apply,  unless  cir- 
cumstances of  suspicion  are  made  to  appear. 

The  prosecutor  must  admit  all  that  defendant  can  possibly  obtain  by  the 
witness.  14  J.  R.  341  ;  7  Co  wen,  388.  The  concession  must  not  stop 
short  of  the  facts  stated  in  tlie  affidavit. 
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assisting  them  in  their  plea  of  autrefois  acquit :  the  Court, 
however,  refused  to  grant  them  copies,  but  ordered  the  officer 
to  read  over  the  indictments  slowly  and  distinctly,  which  was 
accordingly  done. 

The  rule  of  the  Judges  states,  that  an  action  against  a  pro- 
secutor cannot  be  maintained  without  a  copy  of  the  indict- 
ment, and  that  a  copy  is  not  to  be  given  without  an  order 
from  the  Court ;  but  it  is  not  to  be  inferred  from  this,  that  an 
order  is  essentially  necessary  for  the  introduction  of  a  copy  in 
evidence,  or,  if  a  copy  were  otiered  to  be  jiroduced  without 
an  order,  that  it  could  on  that  account  be  properly  rejected. 
The  admissibility  of  such  evidence  has  been  determined  in 
the  case  of  Legatt  v.  Tollervey.  (3) 

The  rule,  wliich  has  been  before  mentioned,  is  confined  to  Incase  of 
cases  of  felony.  In  prosecutions  for  misdemeanors,  the  de-  mcauor. 
fendant  is  entitled  to  a  copy  of  the  record,  as  a  matter  of  right, 
without  a  previous  application  to  the  Court.  (4)  So,  in  the 
case  of  a  conviction  by  a  magistrate,  the  defendant  is  entitled 
to  a  copy  of  the  conviction,  in  order  to  defend  himself  against 
an  action  for  the  same  offence  ;  and  if  it  should  be  refused, 
and  the  defendant  in  consequence  sue  out  a  writ  o{ certiorari, 
merely  for  the  purpose  of  procuring  a  copy  and  making  his 
defence,  the  magistrate  will  be  compelled  to  pay  his  own 
costs  of  returning  the  conviction,  (5)  The  conviction  may  be 
drawn  up  at  any  time,  before  the  return  to  the  certiorari  or  to 
the  sessions,  though  after  a  commitment,  (b)  or  after  the  levy- 
ing of  the  penalty.  (7)  And  the  conviction  returned  to  the 
sessions,  or  to  *thc  Court  of  King's  Bench,  is  the  only  one  of  [  *S0 4  ] 
which  those  courts  take  judicial  notice.  (I) 

Formerly  a  defendant  on  a  criminal  charge  was  not  enti-  inspection 
tied  to  an  inspection  of  the  grounds,  ujion  which  tlie  prosecu- 
tion.had  been  instituted.  In  some  species  of  treason,  indeed, 
the  prisoner  was  entitled  to  a  copy  of  the  indictment,  a  privi- 
lege not  allowed  by  the  common  law,  but  conferred  by  act  of 
}uuiiamciit ;  but  neither  in  cases  of  treason  nor  of  felony  had 
lie  any  right  to  a  copy  of  the  depositions  of  witnesses,  who 
were  to  appear  against  him. 

But  by  the  statute  (2)  to  enable  prisoners  to  make  a  full  Prisoner's 
defence  by  counsel,  or  attorney,  it  is  enacted,  that  all  persons  ^°"""^'  ^^^ 
liold  to  bail  or  committed  to  prison  for  any  offence  against  the 
law,  shall  be  entitled  to  copies  of  the  examinations  of  the 
witnesses  respectively  upon  whose  depositions  they  have  been 
so  held  to  bail  or  committed  to  prison,  on  payment  of  a  reason- 
able sum  for  the  same,  not  exceeding  three  half-pence  for  each 

(3)   14  East,  302.  (6)  Mnssey  r.  Johnson,   12  I'.ast,  G7, 

(1)  Morrison  v.  Kelly,  1  niacU.  Rep.  82.     Ifi  F.ast.  20. 
38.'}.     Evans  t'.    l'liili|)s,   reported   from         (7)   Kex  i'.  liarker,  1  Fast,  18(). 
MS.  in  Selvv.  Ni.  Pri.  952.  (I)  Ibid.  188. 

(5)  Rex  V.  Midlam,  3  Burr.  1721.  (^2)  6  ^y  7  \V.  4,  c.  lU,  s.  4. 


ol  deposi- 
tions. 
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iblio  of  ninety  words  :  provided  always  that  if  such  demand 
shall  not  be  made  before  the  day  appointed  for  the  commence- 
ment of  the  assize  or  sessions,  at  which  the  trial  of  the  per- 
son, on  whose  behalf  snch  demand  shall  be  made,  is  to  take 
place,  such  jjcrson  shall  not  be  entitled  to  liave  any  copy  of 
such  examination  of  witnesses,  unless  the  judge  or  other  per- 
son presiding  at  such  trial  shall  be  of  opinion,  that  such  copy 
may  be  made  and  delivered  without  delay  or  inconvenience 
to  such  trial ;  but  it  shall  nevertheless  be  competent  for  such 
judge,  or  other  person  presiding  at  such  trial,  if  he  should  think 
fit  to  postpone  such  trial  on  account  of  such  copy  of  the  ex- 
amination of  witnesses  not  having  been  previously  had  by  the 
party  charged.  And  by  another  section  (3)  of  the  same  act 
it  is  enacted;  that  all  persons  under  trial  are  entitled  at  the 
lime  of  their  trial  to  inspect  without  fee  or  reward  all  deposi- 
tions, (or  copies  thereof  J  which  have  been  taken  against  them, 
and  returned  into  the  court  before  which  such  trial  shall  be 
had. 

r  *S05  I  *When  informations  are  fded  by  the  Attorney-General,  on 
depositions  taken  under  the  excise  laws,  the  defendant  is  not 
allowed  to  inspect  those  depositions.  And  in  a  case  where  an 
information  was  filed  against  an  officer  of  the  East  India  Com- 
pany, on  charges  of  delinquency  founded  upon  the  report  of  a 
board  of  inquiry  in  India,  the  Court  of  King's  Bench  were  of 
opinion,  that  the  defendant  had  no  right  to  have  an  inspection 
of  that  report,  and  that  the  Court  had  no  discretionary  power 
to  grant  it.  (1)  "The  practice  on  indictments  at  common 
law,  and  on  informations  npon  particular  statutes,"  said  Mr. 
Justice  BuUer  on  occasion,  "  shows  it  to  be  clear,  that  the  de- 
fendant is  not  entitled  to  inspect  the  evidence  on  which  the 
prosecution  is  founded,  till  the  hour  of  trial." 

Proceed-  It  was  decided  in  case  of  Fox  v.  Jones,  (2)  that  where  writs 

rts!  ((()  i^nd  other  proceedings  in  a  cause  are  officially  in  the  custody 
of  an  officer  of  the  Supreme  Courts,  he  may  be  compelled  by 
a  rule  of  Court,  to  allow  an  inspection  of  them,  though  it  be 
for  the  purpose  of  atFording  evidence  in  an  action  against  that 
officer  for  negligence.  In  that  case  an  action  was  brought 
against  the  Marshal  of  the  King's  Bench  Prison  for  the  escape 
of  a  prisoner  in  his  custody  on  mesne  process,  and  the  Court 
of  King's  Bench  made  a  rule  absolute,  calling  upon  the  defen- 
dant to  allow  the  plaintiti''s  attorney    to    inspect,    and    take  a 

(3)  Sec.  4.  (2)  7B.  &  C.  732. 

(1)  Rex  V.  Holland,  4  T.  R.  691. 


(o)  A  proceediniT  {a  rem  is  not  within  the  provisions  of  the  act  of  con- 
gress, which  authorize  the  production  of  books  and  papers  on  tlie  trial  of 
an  action  ;  for  the  penal  consequences  Avhich  may  fall  upon  the  claimants, 
make  it  a  case  not  within  the  provisions  of  the  act     Gilpin,  R.  306. 
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copy  of  the  writ  of  habeas  corpus,  and  of  the  return    annex- 
ed. (3) 

The  right  of  inspecting  the  proceedings  of  inferior  juris-  r^^"*^^^^- 
dictions  is  more  limited.  It  cannot  be  necessary  for  the  in- cenor  juris- 
torests  of  the  pubhc,  that  they  should  be  open  for  inspection  i''<^i'""'- 
*to  all  persons  without  distinction  ;  but  on  the  other  hand,  it  [  *S06  ] 
seems  reasonable,  that,  in  any  suit  where  the  regularity  of 
those  proceedings  may  come  into  question,  a  party  should  have 
the  power  of  taking  a  copy  of  such  as  have  been  instituted 
against  himself.  In  an  action  of  trespass  and  false  imprison- 
ment, brought  by  the  plaintiif,  who  had  been  sued  in  the 
Court  of  Conscience  in  London,  the  Court  of  King's  Bench 
allowed  the  plaintift'  to  inspect  the  proceedings,  so  far  as  they 
related  to  the  suit  against  himself,  on  the  ground  that  every 
one  has  a  right  to  look  into  the  proceedings  to  which  he  is  a 
party.(l)  In  another  case,  where  the  plaintitT,  having  beea 
fined  for  neglect  of  duty,  as  an  under  officer  to  the  commission- 
ers of  lieutenancy  for  the  city  of  London,  brought  an  action  of 
trespass  against  the  defendant  for  distraining  upon  him,  the 
Coiu't  granted  the  plaintiifa  rule  for  inspecting  and  taking  copies 
of  the  rates  and  assessments  made  by  the  commissioners.  (2) 
On  the  same  principle,  in  an  action  for  amahcious  prosecution 
and  false  imprisonment,  the  plaintiif  may  obtain  a  rule  for  a 
copy  of  the  information,  upon  which  he  was  committed  ;  and 
as  the  original  itself  ought  to  be  produced  at  the  time  of  the 
trial,  the  Court  will  also  grant  a  rulCj  calling  upon  the  com- 
mitting magistrate  to  cause  it  to  be  i)roduced.(3) 

Parish  registers,  books  of  the  India  Company  relating  to  the  Tf''"''  ''is* 

"  •  /•  islors  aii<l 

transfer  of  stock,  books  of  the  Hank,  &c.,  are   for   some    pur-  oiIht  |.iiI>- 
poses  considered  as  public  books;    and  ))crsons   interested   i^ 'ic  books. 
them  have  a  right  to  inspect  and  take  copies  of  such    parts    as 
relate  to  their  interest, (4)     So  the  books  of  the  commissioners 

(3)   Semble,  contra.  Rex    v.  Sherifl'  (1)  Wilson  v.  Rosers,  2  Sir.  1242. 

of  Chester,    I    Cli.   476,  and  Davien  v.  (2)   IldwiircJs  v.    Vesey,    Rep.    temp. 

l'>rown,  9  Moore,   77S.      I'.ui.  in  tiie    for^  Hard.   I2S. 

iiii;r  case,  the  ii[)|ilic;uion  to    coiiipid    in-  (:?)    Uex  t).  Smitli,  I  i^lra.  1  26.    \Vt;lsh 

s[)eclioii  seems  to  have  been  made  to  the  r.  Kicliards,  Harries,  4()t<.       S.    P.    Ilfr- 

vvrorif;  court  ;  and    in    llio   latter,   wliere  hert  v.  Asiiburner,   1    Wils.  2i)7.    .Moody 

tlie  (Jourt  of  (,'oinmon  I'ieas,    in    a    case  iv 'I'liurston,  I    Sira.    304,   and    Ilex    v. 

similar  to  Fox  r.    .lones,  refused  to  com-  ("ommissioners  of  Land-tax,  2  'I'.R.  2.')4. 

pel  the  Warden  of  the  I'leet  to  allow  tlie  !^ee  (iioenvelt  /.  l!urwi'll,  1  Lord  Ruym. 

plaintiir,  in    an  action  against   iiitn  Tor  an  253,  2')4.     Carih.   421,  491,  S.  C.  Av«J- 

e.i^cape,  to    inspect  the    writ    of   habeas  ry  i'.  DicUinson,  Say    25(1. 

corpus  awil    roiniiiilliliir ,   the    decision  (4)  (Jerry  r.  Hopkins,  2    Lord  Raym. 

ssems  to  have  been  found.Ml  on  the  (ground  851.      Warriner  r.  (ides,    2    .Sira.    954. 

that  the    documetils    required    weio    not  Mayor  of  Loiidnn   v.    Swiidand,  1     Riir- 

properly  in  the   custody  of   the    warden,  nardisl.  454.      In  nn  nclion    aj-aiei^t    thu 

IJavis  V.  Hrown  was  decided  before  I'ox  (Jhuicliwnidens  contestiM;f  ihc  validity  of 

t'.  .Jones,    but   a    case,    not    reporti'd,   of  a  rate,  llio    plainlill',  a    rale-payer,    wan 

Wigley  t>.  Jones,  was  (Mted  in    ar:.ruiiient  allowed     to    inspixt    the    paii«h    bookn. 

as   a  decision  of   the    Kind's  Iteiicli,  tliat  iNcrwell  t'.  Sinii>Kin,  6  l!in«;.  5t)5.    (iold- 

tlio    plaintid'  was    not    entitioii  to  an  in-  in>j     i>.     I'enn,    cited    by     I'alleson,    J., 

speclion.  in  Kex  v.  Stallordshirc,    1  N.  i*.  i'.  264. 
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[  *807  ]  of  tlie  lottery,  and  their  numerical  lists,  are  of  a  public  *na- 
ture  :  and  kept  by  the  commissioners  in  trust  for  the  the  tick- 
et-holders, who    are    entitled    to    an  inspection,    by  rule   of 
court.d) 
Book  of  Access  will  not  lie  granted  to  the  books  of  public  ofiices    in 

public  offi-  (,^)i|j^jgpj^[  actions  brought  by  persons  who  have  no  interest  in 
the  books ;  therefore,  in  a  qui  tarn,  action  for  penalties  against 
a  clerk  in  the  post-office,  for  interfering  in  the  election  of  a 
member  of  parliament,  the  prosecutor  was  not  allowed  to  have 
a  rule  for  inspecting  the  books  of  the  post-office,  as  the  cause 
did  not  relate  to  any  transaction  in  the  post-office,  for  which 
transactions  alone  those  books  are  kept.  (2)  Nor  will  the 
(/ourt  grant  a  rule  for  inspecting  the  custom-house  books,  for 
the  purpose  of  furnishing  evidence  in  an  action  between  two 
persons  who  have  no  interest  in  the  subject-matter,  concerning 
the  amount  of  a  particular  branch  of  the  public  revenue. (3) 
Rolls  of  The  court-rolls  of  a  manor  are  kept  in  the  custody   of  the 

co^u'r'u.  lord  or  his  steward,  not  for  the  use  of  the  lord  alone,  but  as 
the  common  evidence  of  the  manorial  rights,  to  which  evi- 
dence all  the  tenants  of  the  manor,  whether  copyhold  or  free- 
hold, have  an  undoubted  right  of  access,  as  well  in  actions  be- 
tween the  tenants  and  the  lord,  as  between  the  tenants  them- 
selves (4)  ;  and  it  is  now  a  matter  of  course  to  grant  a  rule  for 
the  inspection  of  the  court-rolls  and  ancient  writings  of  a  man- 
or, on  the  application  of  a  tenant,  who  has  been  refused  by  the 
lord.  And  by  the  rule,  H.  T.  2  VV.  4,  s.  102,  "  An  order  up- 
on the  lord  of  a  manor,  to  allow  the  usual  limited  inspection 
of  the  court-rolls,  upon  the  application  of  a  copyhold  tenant, 
may  be  absolute  in  the  first  instance  upon  an  affidavit  that  the 
copyhold  tenant  has  applied  for,  and  been  refused  inspection." 
Stntiites  There  are  many  cases  in  which  provision  is  made  in  particu- 

inspectinn.  lar  *statutes,  for  the  keeping  of  documents,  and  for  the  allow- 
[  *808  j  ance  of  an  inspection  of  them  ;  such  provisions  are  contained  in. 
the  municipal  corporation  act;  ^^1)  in  the  general  registry 
act  (2)  of  births,  marriages,  and  deaths  ;  and  in  the  statutes 
passed  in  the  recent  sess.  7  W.  4,  and  1  Vict.  c.  83.  By  the 
latter  act  clerks  of  the  peace  are  required  to  take  custody  of 
documents  which  the  houses  of  parliament  require  to  be  de- 
posited with  them,  and  they  are  directed  by  the  same  statute 
to  allow  all  persons  interested,  to  inspect  and  take  copies  of 

(1)  Schinotti  J).  Bumstead  and  others,  (4)  Roe  v.  Aylmer,  Barnes,  236. 
cited  from  a  IMS.  case,  in  2  Tidd's  Prac.  Ilohson  v.  Parker,  ib.  237.  Addington 
596.  V.  Clode,  2  Black.   Rep.  1030.      Folk- 

(2)  Crew  q.  t.  tJ.  Blackburn,  cited  1  ard  i\  Hemet,  i&.  1061.  Rex  r.  Shel- 
Wils.  240.     2Stra.  1005,  S.  P.  ley,  3  T.  R.  141.     Rex   v.   Lucas,    10 

(3)  Atherfoldc.  Beard,  2  T.  R.  614,  East,  235.  Bateman  r.  Phillips,  4 
616.     The  </ic(M7n  in  this  case  proceed-  Taunt.  162. 

ed  on  the  ground,  that  it  would  be  con-         (1)  5  &  6  W.  4,  c.  76. 

trary  to  the  public  interest  to  compel  the         (2)  6  &  7  W.  4,  c.  S6,  s.  36. 

disclosure  of  such  official  matters. 
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them,  on  payment  of  certain  regulated  fees.     There  are  simi- 
lar provisions  contained  in  many  local  acts.  (3) 

Documents  may  be  of  a  general  public  nature,  or  of  >^'''°  "^^y 
a  local  or  limited  public  nature,  and  the  right  of  inspection  '"^^^'^ ' 
is  correlative.  This  distinction  is  illustrated  by  the 
case  of  the  King  v.  The  Bishop  of  Ely,  (4)  in  which,  at 
the  instance  of  a  person  who  was  an  adverse  claimant 
to  the  Bishop  of  Ely  of  the  patronage  of  a  benefice  in  the 
diocese,  a  mandamus  was  issued  to  the  bishop,  commanding 
him  to  allow  the  other  party  to  inspect  his  registry  of  prescin- 
tations  and  institutions  to  the  living  in  questiun.  Lord  Tentcr- 
den  said,  the  books  of  a  corporation  are  kept  for  the  use  of 
the  body  at  large,  or  that  of  the  individual  members,  and  not 
for  the  use  of  strangers ;  so  also  are  parish  books,  but  a  bish- 
op's register  of  institutions  is  kept  for  the  use  of  all  persons 
claiming  title  to  livings  in  his  diocese.  It  therefore  dillVrs 
from  the  others,  and  is  of  a  public  nature."  In  an  early  case  (5) 
the  Court  said,  that  the  practice  of  compelling  an  inspection 
of  court-rolls  was  the  origin  of  all  similar  cases,  and  that  the 
right  to  inspection  was  confined  to  persons  interested  ;  "  the 
rolls  being  the  common  evidence  which  must  necessarily  bo 
kept  in  some  one  hand."  An  inspection  was  for  that  reason 
refused  in  an  action  of  ejectment  by  an  impropriator  against 
the  churchwardens  of  a  parish,  where  a  rule  was  applied  for 
on  the  part  of  the  ])laintiff,  suggesting*  that  the  parish  books  [  *S09  ] 
would  make  the  title  appear,  and  that  they  were  the  common 
books  belonging  to  the  parish  at  large  ;  but  the  Court  were  of 
opinion,  "that  the  impropriator  has  a  distinct  interest  from 
the  parishioners,  for  it  was  not  a  parochial  right,  but  a  title 
which  came  in  question."  (1)  For  the  same  reason,  a  public 
company  will  not  be  compelled  to  produce  any  books  relating 
to  their  private  tiansactions.  (2)  In  a  case  (3)  where  an  in- 
dictment liad  been  preferred  by  the  inhabitants  of  a  parish 
against  the  county  for  the  non-repair  of  a  bridge  in  the  parish, 
and  the  question  was,  whether  the  parish  or  the  county  were 
liable  to  the  expense  of  repairing  the  bridge,  a  rule  for  allow- 
ing to  the  jjarties  indicted  an  inspection  of  the  accounts  of  the 
parish,  relating  to  the  previous  repairs  of  the  bridge,  was  re- 
fused. Bayley,  J.,  in  giving  judgment,  laid  down  the  rule  in 
strict  accordance  with  the  above  doctrine.  "  In  order,"  said 
the  learned  Judge,  "to  entitle  a  party  to  inspect  books,  tiiey 
must  cither  be  public  books,  or  the  ]>arty  who  applies  for 
such  inspection  must  have  an  interest  in  them.     In  the  case 

(3)  See  Rex   v.    St.    Marylebone,    5  Lord  llaym.  3:!7.      Lewis  i-.    n.ikor,    I 

Ad.  &  LI.  268.  lluriwird.  100.     'I'umer  «.    (Jelliin,    Vin. 

(1)   S  U.  .V  C.    112.     .Sue   the    same  Abr.  L\idence,  (I",  h.)  pi.  11.     .'<leveiis 

rule  laid  down  by  Bayley,    J.,    in    Re.\.  v.  nerwicU-oii-Tweed,  1  Dod.  277. 
V.  liuclcingliam,  ib.  57!>.  (2)  Shelling   v.   Luriiier,  1    !?tr.    GIG. 

(5)   Crew   q.   t.  «.   Saunders,    2    Str.  !\Iurray  n.  Thornhill,   2  Str.  717. 
1005.  (3)   Rex  r.  Buckingham,  8    II.   /,■  C. 

(1)  Cox  t'.  Coppin;;,  5  Mod.  396.     1  375 
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Court-rolls. 


Whomay    of  Corporation  books,  no  person  wholly  unconnected  with  the 

JUSpcCl.  1      .  ,  '  '  .  /  mi    •         •  .   1- 

corporation  has  a  right  to  inspect  them.  1  his  is  a  public 
prosecution,  and  the  apj)lication  is  made  on  behalf  of  the  de- 
fendants. If  all  the  subjects  of  the  realm  have  an  interest  in 
the  books  and  documents  it  ought  to  be  granted.  But  these 
books  are  kept  not  for  the  benefit  of  all  the  subjects  of  the 
realm,  or  even  of  the  inhabitants  of  the  county,  but  for  the 
benefit  and  on  the  behalf  of  the  inhabitants  of  the  parish."  (4) 

And  it  seems  that  a  person  cannot  be  considered  to  have 
a  suflicient  interest  to  entitle  him  to  inspect  the  docu- 
ments of  a  public  body,  if  by  law  he  is  excluded  from  all  con- 
trol over  the  matters  to  which  they  relate ;  for  example,  a 
r  *810  I  rate-payer  in  a  county  has  not  a  right  to  inspect  and  take  *a 
copy  of  the  charges  of  county  officers,  whose  bills  have  been 
allowed  by  the  justices  at  Q,uarter  Sessions,  in  whom  alone 
is  vested  the  jurisdiction  of  allowing  or  disallowing  them.  (1) 

The  privilege  of  inspection  of  court-rolls  is  confined  to  the 
tenants  of  the  manor,  and  does  not  extend  to  third  persons, 
who  have  no  concern  or  connection  with  the  manor-court  or 
the  court-rolls.  Thus,  in  an  action  of  trespass,  where  the 
question  was,  whether  the  place,  in  which  the  trespass  was 
alleged  to  have  been  committed,  was  within  the  manor  of  the 
plaintiff,  or  part  of  a  manor  claimed  by  the  defendant,  the 
Court  held,  that  the  defendant,  who,  as  it  appeared  from  his 
affidavit,  ^yas  not  a  tenant  of  the  plaintiff's  manor,  nor  claim- 
ed any  interest  under  him,  could  not  be  entitled  to  an  inspec- 
tion. (2)  And  it  may  be  laid  down  as  a  general  rule,  that 
Avhere  the  question  is  on  the  custom  of  a  manor  between  the 
lord  and  a  stranger,  the  lord  will  not  be  obliged  to  let  him 
have  an  inspection  of  the  rolls,  because,  in  a  dispute  with  a 
stranger,  they  may  be  considered  as  his  private  evidence  :  but 
if  the  dispute  is  between  tenants  of  the  manor,  or  between 
the  lord  and  a  tenant,  the  lord  shall  produce  the  roll,  and  per- 
mit copies  to  be  taken. 

Corporation-books  are  open  to  the  members  of  the  corpora- 
tion, as  court-rolls  are  to  the  tenants  of  a  manor.f     Thus, 


Corpora- 
tion books. 


(4)  And  see  Rex  v.  Antrobus,  2  Ad. 
Sf  E.  788  ;  and  Rex  v.  Great  Westowe, 
1  Nev.  &  Per.  226. 

(1)  Rex  r.  Nottingham,  3  Ad.  &  E. 
500.  Rex  V.  Marylebone,  5  Ad.  &  E. 
268.  Rex  v.  Staflbrdshire,  1  Nev.  & 
Per.  260,  overruling  Rex  r.  Leicester,  4 
B.  4*  C.  891.  See  also  Rex  v.  Great 
Farringdon,  9  B.  &  C,  as  to  inspection 


of  accounts  kept  by  guardians  of  the  poor 
of  parish  expenditure. 

(2)  Talbot  V.  Villeboys,  cited  from 
MS.  by  Buller,  J.,  3  T.  R.  142.  Smith 
V.  Davies,  1  Wils.  104.  Bishop  of  Here- 
ford V.  Duke  of  Bridgewater,  Bunb. 
269.  Attorney  General  v.  City  of  Cov- 
entry, Bunb.  290. 


f  See  the  provisions  of  the  municipal  corporation  act,  5  «&:-  G  W.  4,  c, 
70,  as  to  the  documents  of  which  officers  of  the  corporation  are  obliged 
to  allow  inspection  to  the  members.  And  see  Davis  v.  Humphreys,  3  M. 
&  S.  223,  as  to  what  docunjents  are  comprehended  in  a  similar  provision  of 
the  earlier  act,  32  G.  3,  c.  58,  s.  4, 
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where  a  mandamus  had  been  granted,  to  admit  a  person  into  >viioniay 
a  *corporation,  and   by  the  returns  it   appeared  to  be  a  qucs-  r'*yii  1 
tion,  whether   the    master,  under  whom  he  had   served,  had  *■ 
been  admitted  to   his  freedom  in   the  corporation,  a  rule  was 
moved  for,  on  the  part  of  the  person    claiming  admission,  to 
inspect  the  books  of  the  corporation  ;  and  the  Court  held,  that 
every  member  has  a  right  to  inspect  and  take  copies  of  corpo- 
ration-books for  any  matter  that  concerns  himself,  even   in  a 
dispute  with   strangers;  but,  as    the  return  had   pointed  out 
the  necessity  of  inspecting  them  for  a  particular  purpose,  the 
rule  should  be  confined   to  such   books  as  contained   the  ad- 
missions of  freemen.  (1) 

Where  an  information  in  the  nature  of  a  quo  warranto  had 
been  obtained,  at  the  relation  of  corporators,  against  a  person 
charged  with  unlawfully  holding  a  corporation-oflice,  the 
Court  held,  that  these  relators  were  entitled  to  inspect  the 
books,  and  that  the  rule  should  be  limited  to  the  inspection  of 
such  papers,  as  related  to  the  subject-matter  in  discussion.  (2) 
And  in  an  action  for  the  breach  of  a  bye-law,  restraining  all 
but  freemen  from  exercising  trades  within  a  corporate  city, 
the  Court  compelled  the  corporation  to  allow  the  defendant  to 
inspect  the  bye-law  in  their  books,  (3)  on  the  ground,  that 
though  he  was  not  a  member  of  the  corporation,  yet  being 
one  of  a  class  of  persons  affected  by  the  bye-law,  he  was  not 
to  be  regarded  as  a  stranger,  and  was  entitled  to  demand  in- 
spection. 

This  right  of  inspecting  the  muniments  of  a  corporation  is 
confined  to  the  members  of  the  corporate  body.  A  stranger 
has  no  better  right  to  inspect  corporation  books,  than  to  in- 
spect the  books  of  any  private  person.  On  a  prosecution 
against  a  person  for  practising  physic,  (not  being  a  member  of 
the  college  of  physicians,  nor  having  a  licence,  nor  being  a 
graduate  of  either  university,)  the  defendant  moved  for  leave 
to  inspect  the  book  of  the  college  of  physicians  ;  but  tlie  Court 
refused  *to  grant  the  rule,  as  the  defendant,  who  was  not  a  r  *S12  I 
member,  had  no  right  to  see  the  books.  (1)  And  in  an  action 
of  trespass,  where  the  defendant  justified  under  a  corporation 
for  distraining  for  a  toll,  the  Court  refused  a  similar  rule  to 
the  plaintiff,  who  was  a  stranger  to  the  corporation.  (2) 

A  different  practice  was  at  one  time  introduced  in  Courts  of 

(1)  Rex  V.  Fraternity  of  Ilosman,  in     Cresw.  162. 

Newcastle,  2  Stra.   1222.  (1)   Dr    West's  case,   cited    I    Wils. 

(2)  Kex  V.  Habb,  3  T.  R.  679,  2-10.  Allan  v.  Trapp,  3  HIack.  Rep. 
Crew  q.  t.    v.   Saunders,    2    Str.    1005.     850. 

Corporation  of  Barnstaple   r.    I.atliey,  3  (2)  (^ited  by  Do  Grey,C.  J.,  in  Hodg- 

T.  R.  303.     Young  v.  Lyncli,  1    lilack.  es  r.  Alkis,  3  Wils.  3!»S,    and    by  I.aw- 

Rep.  27.  renco,  J.,  in  8   T.    K.    5!tl.     Mayor  of 

(3)  Harrison  v.  Williams,  3   Barn.  &  tSouthainpton  r.  Graves,  8  T.  R.  590. 
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liavv,  (3)  upon  the  ground,  that,  on  filing  a  bill  for  disclosure 
in  a  Court  of  Equity,  an  inspection  would  be  granted  as  a 
matter  of  course,  and  that  it  would  only  cause  unnecessary 
expense  to  send  the  parties  into  that  Court.  But  this  prac- 
tice, which  was  not  warranted  by  earlier  authorities,  (4)  nor 
conformable  to  the  practice  of  Courts  of  Ecpiity,  (5)  has  been 
long  discontinued ;  and  the  rule  of  law,  now  established,  is, 
that  in  disputes  between  several  members  of  a  corporation  an 
inspection  of  the  corporation-books  will  be  granted,  because 
each  has  a  right  to  see  them  :  but  an  inspection  will  not  be 
granted  in  a  case  of  a  corporation,  when  a  similar  inspection 
would  be  refused,  if  the  suit  were  between  private  persons. 
No  distinction  is  to  be  made,  in  this  respect,  between  a  cor- 
poration aggregate  and  a  corporation  sole,  nor  between  a  cor- 
poration sole  and  a  private  person  suing  in  his  individual  capac- 
ity.(6) 

The  rule  for  inspecting  court-rolls,  corporation-books,  and 
other  public  writings,  will  not  be  allowed  where  the  party, 
who  has  them  in  his  custody,  would,  by  producing  them  for 
inspection,  disclose  any  evidence  of  a  criminal  nature,  or  ex- 
pose himself  to  a  prosecution.  On  an  information,  therefore, 
against  several  persons,  for  executmg  an  office  of  trust  with- 
out taking  the  oaths,  the  Court  refused  a  motion  for  leave  to 
inspect  some  books  kept  by  the  defendants,  in  which  they 
[  *813  ]  had  entered  their  *elections,  receipts,  and  disbursements,  as 
it  would  have  compelled  them  to  give  evidence  against  them- 
selves in  a  criminal  prosecution;  (1)  and  a  similar  motion 
was  refused,  on  an  information  against  two  overseers  for  mak- 
ing a  rate  without  the  concurrence  of  the  churchwardens.  (2) 
Another  case  to  the  same  effect  is  the  case  of  the  King  v.  Dr. 
Purnel,  (3)  where,  on  an  information  against  the  defendant 
for  a  misdemeanor  in  his  office  of  vice-chancellor  of  the  uni- 
versity of  Oxford,  a  rule  for  taking  a  copy  of  the  University- 
statutes,  in  the  care  of  the  keeper  of  the  archives,  was  refused 
by  the  Court  of  King's  Bench  after  great  consideration ;  and 
the  principle,  that  no  man  shall  be  bound  to  criminate  himself, 
was  fully  recognized. 

In  the  recent  case  of   the  King  v.  Antrobus,  (4)  in  which 
an  information  was  filed  against  the  sheriff  of  the  county  of 


(3)  Mayor  of  Lynn  r.  Denton,  1  T. 
R.  689.  Corporation  of  Barnstaple  v. 
Lathey,  3  T.  R.  303. 

(4)  Dr.  West's  case,  cited  1  Wils. 
240.  Rex  V.  Dr.  Bridgeman,  2  Str. 
1203.  Mayor  of  Exeter  v.  Coleman, 
Barnes,  238.  Hodges,  v.  Atkis,  3  Wils. 
398. 

(5)  See  as  to  the  practice  in  Equity, 
Kynaston  v.  The  East  India  Co.,  3 
Swanst.  248. 


(6)  8  T.  R.  593. 

(1)  Rex  V.  Mead,  2  Lord  Raym.  927. 
Rex  I'.  Worsingham,  1  Lord  Raym.  705. 
Rex.  V.  Cornelius,  2  Str.  1210. 

(2)  Rex.  r.  Lee,  cited  1   Wils.  240. 

(3)  1  Wils.  239.  1  Black.  Rep.  37. 
Rex  V.  Haydon,  1  Black.  Rep.  351. 
See  also  Rex  r.  Earl  of  Cadogan,  5 
Barn.  4-  Aid.  902. 

(4)  2  Ad.  4-  El.  788. 
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Chester  for  not  executing  a  criminal,  and  the  question  was,  inspection 
whether  it  was  the  duty  of  the  sheriff  of  the  county,  or  of  the  compelled, 
officers  of  the  corporatiou  of  the  city  of  Chester  to  execute 
the  criminal,  the  Court  refused  to  issue  a  mandamus  to  the 
corporation,  to  allow  an  inspection  of  their  muniments  on  the 
defendant's  behalf.  The  grounds  of  the  decision  do  not  ap- 
pear in  the  report,  but  it  seems  to  be  a  sufficient  reason  for 
the  refusal,  that  the  sheriff  was  not  a  member  of  the  corporation 
and,  though  the  person,  who  made  the  application  to  inspect  in 
his  behalf,  was  a  freeman,  yet,  as  he  did  not  make  it  in  his 
own  right,  that  circumstance  would  not  make  any  ditference. 

This  principle  will  not  apply  to  the  case  of  informations  in  Quo  war- 
the  nature  of  a  quo  warranto,  for  usurping  a  franchise,  or  in-  '"""'"• 
truding   into    a  corporation-office  :  for  such  informations,   al- 
though originally  and  strictly  criminal  methods  of  prosecution, 
are  applied  to  the  purpose  of  trying  civil  rights,  and  are  con- 
sidered at  present  as  merely  civil  proceedings.     On  an  infor- 
mation, therefore,  exhibited  at  the  relation  of  a  member  of  a 
corporation,*  against   a  person  for  unlawfully  executing   an  [  *Sll  ] 
office,  the  relator,  who  as  member  has  a  right    and  interest 
in  the  books  of  the  corporation,  may  obtain  an  inspection  and 
copy  of  such,  (and  of  such  only,)  as  relate  to  the  subject-mat- 
ter in  discussion.  (1) 

In  a  case  before  the  Court  of  King's  Bench,  (2)  an  action  Parish 
having  been  brought  for    a  libel  contained  in  a  written  state-  ''""''• 
ment,  which  the  defendant  had  drawn  up  respecting  the  plain- 
tiffs conduct,  the  defendant  applied  for  a  rule  to  inspect  cer- 
tain documents  belonging  to  the  parish,  then  in  the  plaintifPs  Private  use. 
possession,  from  which  documents  he  had  drawn  up  his  state- 
ment by  the  authority  of  the  vestry.     The  inspection  was  re- 
quired, with  the  view  of  enabling  the   defendant  to  justify  in 
the  action.     But  the  Court  refused  to  order  the  plaintiff  to  fur- 
nish evidence  against  himself:  if  the  papers,  the  Court  added, 
had  been  wanted  for  the  purpose  of   advancing  any  parochial  public, 
right,  the  case  would  have  been  different. 

The  motion  for  a  rule  to  inspect  and  take  a  copy,  where  Howtooiv 
an  action  is  dependmg,  is  founded  on  an  afhdavit  stating  tlie  ii,,,,. 
circumstances  under  which  the  inspection  is  claimed,  and 
stating  further,  that  an  application  has  been  made  in  the  pro- 
per (piarter,  for  permission  to  make  the  recpiirod  insjiection, 
which  has  been  refused.  (3)  Where  a  motion  for  a  manda- 
mus, or  for  an  information  in  the  nature  of  a  quo  warranto  in 

(1)  Rex  V.  Babb.,  3  T.  R.  ."iTD.  of  neglecting  to  make    n   sull'icient    pre- 

(2)  May  v.  Gwynne,  4  Barn.  Sf  Aid.  vious  demand,  ll  seems  llio  necessity 
301.  for  Imving  an  inspection  must  bo   iliewn 

(3)  Roc  V.  Aylmar,  Barncg,  236.  And  to  tlio  Court  ;  Gas  ("ompany  r.  Clarke, 
SCO  Rex  V.  Wills  and  Berks  Canal  Com-  7  Bing.  !)5.  Rex  \\  Clear,  t  B.  Sf  C. 
pany,  3  Ad.  !f  E.  177,  as  to  what  is  a  8!»S.  Rex  v.  Merchant  Tailors'  Com- 
butRcient  refusal,  and  the  consequences  pany,  2  B.  &,  Adoi.  115. 
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a  corporation,  is  depending,  the  Court  will  grant  a  rule  abso- 
lute in  the  first  instance.  (4)    But  when   the  motion  is  for  a 
"writ  of  matidanins  to   inspect,  grounded  upon  affidavits,  the 
rule,  granted,  is  only  a  rule  to  show  cause. 
Whnn.  With    regard    to   the    proper    stage  of  the  proceedings  for 

[  *815  ]  ^making  the  application,  it  may  be  observed,  that  the  Court 
has  refused  the  motion  in  an  action  against  a  corporation  upon 
a  riglit  of  toll,  because  issue  was  not  joined^  so  that  it  could 
not  appear,  whether  an  inspection  would  be  necessary.  (1) 
And  in  the  case  of  Dr.  Groenveltv.  Dr.  Bnrwell,  where  the 
])laintitf  a|)plicd  for  a  copy  of  the  proceedings,  instituted 
against  him  by  the  college  of  physicians,  the  Court  admitted 
the  rule  for  inspecting  the  pruceedings  to  be  usual,  for  the 
sake  of  evidence,  after  issue  joined,  but  not  by  way  of  assist- 
ing the  party  to  plead.  (2)  If  a  rule  has  been  granted  to  show 
cause,  why  a  mandanms  should  not  be  awarded,  the  Court 
will  not  make  a  rule  for  inspecting  and  taking  copies,  until 
the  first  rule  is  made  absolute,  and  a  return  is  made  to  the 
mandamus  ;  (3)  and  it  has  been  thought  the  most  convenient 
practice,  Avhere  a  rule  nisi  for  a  quo  loarranto  information  has 
been  obtained,  not  to  grant  an  inspection,  until  the  informa- 
tion is  granted.  (4) 

If  no  action  is  depending,  the  proper  motion  is  for  a  rule  to 
show  cause,  why  a  writ  of  mandamus  should  not  issue,  com- 
manding the  officer,  who  has  the  custody  of  the  books,  to  per- 
mit the  party  to  inspect  and  take  a  copy-  The  affidavit,  up- 
on which  this  motion  is  founded,  ought  to  state  clearly  the 
right,  under  which  the  inspection  is  claimed,  and  that  the  in- 
spection has  been  refused,  and  the  reason  for  requiring  the  in- 
spection, (5)  In  a  case  of  this  kind,  where  an  inspection  of 
the  court-rolls  of  a  manor  was  applied  for,  the  party  stated  in 
his  affidavit  a  prima  facie  title  to  a  copyhold  of  the  manor  ; 
and  the  Court  of  King's  Bench  held,  that,  as  he  was  clearly 
entitled  to  the  copyhold,  unless  it  had  been  conveyed  away 
by  those  under  whom  he  claimed,  he  had  a  right  to  see, 
whether  any  such  conveyance  appeared  on  the  rolls  ;  and  the 
[  *816  ]  Court,  therefore,*  made  the  rule  absolute,  so  far  as  related  to 
the  copyhold  lands,  the  subject  of  the  party's  claim.  (1) 


Where  no 
aciion  de- 
pending. 


(4)  Rex  V.  Shelley,  3  T-  R.  141. 

(1)  Hodges  V.  AtUis,  3  VVils.  398.  2 
Black.  Rep.  877.  S.  C. 

(2)  Carlhew.  421.  This  distinction 
has  not  been  supported  by  iiiodern  cases. 
In  Fox  V.  Jones,  supra,  805,  the  Court 
compelled  the  marshal  of  the  King's 
Bench  prison  to  allow  an  inspection  of  a 
writ  for  the  express  purpose  of  enabling 
the  plaintitTto  declare  ;  and  that  is  the 
constant  practice  with  respect  to   private 


documents. 

(3)  Per  Cur.  in  Rex  v.  Justices  of 
Surrey,  Say.  144. 

(4)  By  Ashurst,  J.,  in  Rex  v.  Babb, 
3T.  R.  5S1.  Rex  v.  Holiister,  Rep. 
temp.  Hard.  245. 

(5)  Supra,  814,  note  (3). 

(1)  Rex  V.  Lucas,  10  East,  235;  and 
see  3  T.  R.  142.  Rex  r.  Tower,  4  M. 
4-S.  162. 
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Section  IIL 

Of  the  Inspection  of  Private  Documents. 

A  very  iisefal  jurisdiction  is  exercised  by  the  superior 
Courts  of  Law  at  Westminster  in  assisting  the  parties  to  a 
suit,  by  compelling  the  production  of  writings  which  relate 
to  the  matter  in  dispute.  In  the  earlier  reported  cases,  the 
principles  which  regulate  this  jurisdiction  are  not  very  clearly 
defined.  Lord  Mansfield,  who,  upon  this  and  every  other 
branch  of  the  law,  endeavoured  to  make  tlie  jurisdiction  of  the 
Court,  over  which  he  presided,  complete  in  itself  and  inde- 
pendent of  the  assistance  of  Courts  of  Equity,  seemed  dis- 
posed to  compel  the  production  of  all  papers  "  which  a  party 
could  get  at  in  a  bill  iri  equity  for  a  discovery.*'  (2)  There  ap- 
pears, however,  to  be  no  case,  in  which  so  extensive  a  rule 
has  been  acted  upon,  but  there  are  many  authorities  which 
restrict  the  right  of  a  party  to  a  suit  to  an  inspection  of  those 
docnments  only  in  which  lie  has  a  species  of  property,  and 
which  therefore  the  party  in  possession  may  be  considered  to 
hold  as  trustee  for  the  other.  (3) 

The  practice  of  compelling  one  party  to  a  suit  to  produce  Oyer  of 
instruments,  by  which  he  seeks  to  charge  the  other,  has  prob- 
ably grown  up  from  analogy  to  the  practice  which  required  a 
profert  to  be  made  of  all  instruments  in  his  possession*  under  [  *817  ] 
seal  stated  in  the  jilcadings  ;  one  of  the  reasons  for  which 
was,  that  it  rnigiit  a])pcar  whether  the  etiect  of  the  deed  was 
truly  given,  or  whether  the  deed  was  upon  '•  condition,  limit- 
ation, or  power  of  revocation,  &c.  to  the  intent  that  if  there 
be  acondition,  limitation,  or  power  of  revocation  in  the  deed, 
— if  the  deed  be  poll,  or  if  there  wants  a  counterpart  of  the 
indenture, — the  other  jiarty  may  take  advantage  of  the  condi- 
tion, limitation,  or  power  of  revocation."  (1)  The  doctrine,  re- 
sj)ecting  the  ])rodnction  of  deeds  on  oyer,  relates  to  the  law  of 
})leading  rather  than  to  the  law  of  evidence.  The  benefit  of  ^^l 
the  obligation  to  produce  instruments  under  seal,  of  which  m»-nts  lir- 
jirofert  is  made,  is  obtained  in  other  cases  by  the  exercise  of  or^p|"eaded? 
the  ecjuitable  jurisdiction  of  the  Court  in  compelling  a  party 
to  produce  documents,  u]ion  which  a  declaration  or  other 
pleading  appears  to  be  founded.  A  distinction  was  formerly 
taken  between  an  express  statement  of  a  writii?g  in  the  plead- 
ings, and   a  statement  of   a  contract  o(   wliich  the  writing  is 

(2)  Bnrrv  «.  Alpxaiulcr,  I   'I'idd.    Pr.  roritiiorn  r.  (Inrin^,  4  Diii!;.  l.')2.  Unwe 
9th  edit.  592.     4l)ougl.  15.  v.  llowdon.  i»/.  5:{!».     Kutidlu  r.    Henu- 

(3)  By  'I'indal,  C.  J.,  Jessel    '.    Mil-  mont,  id.  537.      Cocks  r.  Nash,  9  Hing. 
lingen,  1  I\I.   S,-    Scott,    fiO().       R.    hcc.  723. 

Pickering  c.   Noycs,    1    B.    If    C   262.         (I)   I.oyfield"!i  case,  10  Coke.  92,  h. 
RatdilTo  t).  Bleasby,  3  Bitig.  ITiO.    Lord 
'J7 
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merely  evidence  ;  it  being  held,  that  in  the  former  case  only, 
"  the  (>)urt,  on  affidavit  of  the  defendant  that  he  had  no  part, 
wonld  let  him  liave  a  copy."  (2)  But  this  distinction  has  not 
been  observed  in  modern  practice,  and  in  general  the  Court, 
without  reference  to  it,  will  compel  a  party  to  allow  an  in- 
specting of  written  documents,  on  which  an  action  or  defence 
is  founded,  if  the  party  applying  for  inspection  have  the  req- 
uisite interest  in  them.  (3)  It  is,  however,  discretionary  with 
the  Court  to  make  sucli  an  order,  and  a  proper  ground  must 
be  shewn  for  requiring  it.  (4) 

In  the  case  of  Beale  v.  Bird,  (5)  in  an  action  on  an  agree- 
ment, the  Court  of  King's  Bench  refused  to  compel  a  plaintiff 
to  produce  an  order,  for  the  purpose  of  enabling  tiie  defendant 
to  plead  in  abatement  the  non-rejoinder  of  co-contractors.  In 
one  case  (6)  the  Court  of  Common  Pleas  discharged  a  rule 

[  *818  1  which  *had  been  obtained  to  impound,  in  the  hands  of  the 
prothonotary,  a  bill  of  exchange,  on  which  the  action  was 
brought,  in  order  that  the  defendant  might  see  whether  it 
was  a  forgery.  In  the  case  of  Chetivind  v.  Marnell,  (1) 
where  an  action  was  brought  on  a  bond  of  the  defendant's 
testator,  the  defendant,  after  obtaining  oyer,  pleaded  non  est 
factum,  and  then  moved  for  a  rule  calling  on  the  plaintiff  to 
allow  an  inspection  of  the  bond  by  an  officer  of  the  stamp  du- 
ties, suggesting  that  it  was  a  forgery  ;  but  the  Court  refused 
a  rule,  and  Eyre,  C.  J.,  said,  "  The  case  was  before  me  at 
chambers,  but  I  thought  it  would  be  a  violent  measure  to  or- 
der the  plaintiff  to  produce  an  instrument,  which  might  be 
the  means  of  convicting  him  of  a  capital  felony.  The  defen- 
dant has  already  pleaded  non  est  factum,  and  therefore  the 
plaintiff  will  be  obliged  to  produce  the  bond,  if  he  means  to 
succeed  in  his  action.  But  as  he  may  think  better  of  it,  we 
ought  not  to  put  his  life  in  danger  by  the  exercise  of  summa- 
ry jurisdiction."  And  where  (2)  the  defendant's  attorney 
had  stated  in  conversation,  that  he  had  a  document  signed 
by  the  plaintiff,  which  was  a  complete  answer  to  the  action, 
the  same  Court  refused  a  rule  calling  upon  the  defendant  to 
allow  an  inspection  of  it,  though  the  plaintiff  made  an  affida- 

•  vit,  that  if  such  a  document  existed,  it  must  be  a  forgery.    In 

a  recent  case,  however,  on  a  suggestion  that  the  defendant's 
signature  was  a  forgery,  the  Court  of  King's  Bench  in  Ireland 
made  a  rule  absolute  to  compel  the  plaintiff  to  deposit  the  bill, 
on  which  the  action  was  brought,  with  the  officer  of  the 
Court  for  the  defendant's  inspection.  (3)     It  is  apprehended, 

(2)  Suster  v.   Cowell,   2  Keb.    430.     fall  v.  Webster,  1  Bing.  161. 

Hill  V.  Aland,  1  Salk.  215.  (6)  Hildyard  v.  Smith,  1  Bing.  451. 

(3)  Barry  v.  Alexander.  4  Dougl.  15,         (1)   1  B.  &  P.  271. 

and  see  judgment  of  Dallas,   C.   J.,  in  (2)  Jessel  «.  iMillingen,  1  M.  &  Scott, 

Threifall  v.  Webster,  1  Bing.  161.  605. 

(4)  Infra,  S2A.  (3)  Richey  «.  Ellis,  Alcock  ^   Na- 

(5)  2  b.  4-  K..  419,  and  see  Threl-  pier,  111. 
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that  the  modern  prevailing  practice  is  in  accordance  with  tlie 
latter  decision,  and  that  on  a  suggestion  that  the  instrument 
sued  upon  is  a  forgery,  or  that  it  is  of  very  old  date,  or  on 
other  sufficient  ground,  the  Court  would  compel  the  plaintiff 
to  allow  an  inspection.  In  the  case  of  Blakeij  v.  Porter,  (4) 
an  action  was  brought  upon  a  covenant  in  an  indenture  of 
assignment,  which  was  in  the  hands  of  the  defendant,  and  of 
which  there  was  no  counterpart,  and  the  Court  of  Common 
*Pleas  made  a  rule  absolute,  to  com[)el  the  defendant  to  allow  [  *S19  ] 
the  plaintiff  to  read  it  and  take  a  copy  at  his  own  expense. 
Sir  James  Mansfield  said,  the  necessary  consequence  of  the 
parties  being  content  to  execute  one  part  only  of  an  inden- 
ture, was  "that  the  party  who  has  the  custody  undertakes  to 
produce  the  deed,  when  wanted  for  the  use  of  both  ;"  and 
Heath,  J.,  assimilated  the  case  to  that  of  the  inspection  of 
court-rolls  by  a  copyholder.  It  was  held  that  it  made  no  dif- 
ference in  the  application  of  this  rule,  that  the  object  of  the 
party  applying  for  inspection  was  to  discover  some  defect  in 
the  deed.  (1)  In  the  case  of  Blogg  v.  Kent,  (2)  in  an  ac- 
tion on  an  agreement,  the  defendant  pleaded,  that  there  was 
no  agreement  in  writing  as  required  by  the  Statute  of  Frauds ; 
the  plaintiff  replied,  that  there  was  such  a  writing :  it  was 
held,  that  the  defendant  was  entitled  to  an  inspection.  Tin- 
dal,  C.  J.,  said,  "the  replication  virtually  inserts  in  the  decla- 
ration an  averment  of  an  agreement  in  writing.  It  appears 
that  one  party  only  has  a  copy ;  and  it  comes  round  to  the 
ordinary  case,  that  where  there  is  only  one  copy  of  the  con- 
tract in  dispute  between  the  parties,  the  party  who  holds  it 
is  a  trustee  for  the  production  of  it  to  the  other  party." 

In  cases  where  the  instrument  is  not  the  direct  foundation 
of  the  action  or  defence,  but  is  merely  matter  of  evidence  to 
be  used  at  the  trial,  the  rule  compelling  inspection  seems  to 
be  the  same.  Where  there  is  but  one  instrument  between 
the  parties,  the  Court  will  compel  the  party,  in  whose  pos- 
session it  is,  to  produce  it  for  the  inspection  of  the  otiier.  (3) 

It  has  been  already  stated,  that  the  foundation  of  the  right  Must  be  on. 
to  inspect  an  instrument  is,  that  the  party,  in  whose  custody  strument 
it  is,  is  the  trustee,  so  far  as  the  production  of  it  is  concerned,  ''ci*^c"  i'>e 
for  the  *other  party.     It  seems  that  he  must  ab  initio  have  r  *y20  ll 
received  the  custody  under  that  implied  trust ;    as,  where  it 
appears,  that  only  one  instrument  was  executed.     'I'hcre  is 

(4)  1  Taunt.  386.  hy,  3  r.ing.  1  IS.     Devcnngo  v.  I^onve- 

(1)  Kiiii;  V.  King,  4  Taunt.  6G6.  rie,  S  Bing.  1.     lleid  v.  Coleman,  2  Cr. 

(2)  6  Bing.  614.  4-  M.  l.-jC.     Rex   v.    Wiiildus,    .M'Clel. 
(8)  Goater  D.  Nunnoly,  2  Str.    1130.  33.     Whilhourno  «.  rellifer,    4    M.    & 

G  race  wood  c. ,  Barnes,  4J!t.   Bale-  S.  1S2.     Jones  i'.  rainier,  4    DdwI.    I*. 

man  v.  I'hillips,  4  Taunt.  l.")7.     Morrow  ('.  4  17.      Doo  d.  Morris  r.  Koe,  I  .M.  i^;- 

t\  Saunders,  I  B.  &  B.  3 IS.     (;ignL'r  r.  \V.  207. 
Bajly,  5  Moore,  71.  KatclilVe  r.  Bleas- 


764  Of  the  Inspection  of  Private  Documents.     [Ch.  1. 

no  case  in  which  a  rule  has  hccii  made  to  compel  a  party, 
who  holds  a  counterpart  of  an  instrument,  to  allow  an  inspec- 
tion, on  the  ground  that  the  other  part  lias  been  lost  or  is  in- 
accessibh',.  In  an  action  of  CI)  covenant  on  a  charter  party, 
it  aj)pcared  that  two  parts  of  the  deed  had  been  executed,  but 
it  appeared  that  the  i)laintilf's  part  had  been  lost  at  sea  in  a 
vessel  which  foundered,  and  on  this  ground  a  rule  was  ob- 
tained to  compel  the  defendant  to  allow  the  plaintiff  to  in- 
spect and  take  a  copy  of  his  part ;  but  the  rule  was  discharg- 
ed, and  Sir  Vicary  Gibbs  said,  the  case  did  not  come  within 
the  rule,  the  defendant  not  being  a  trustee  as  to  his  possession 
of  the  deed. 
To  whom  It  seems  that  the  person,  in  whose  favor  an  order  for 
may^be'""  inspection  of  documents  is  made,  must  be  a  party  to  the 
given.  gyj^  ^j^t  jt  jg  j^Qt  necessary  that  he  should  be  one  of  the  par- 
ties executing  the  instrument ;  it  is  sufficient,  if  he  be  identi- 
fied in  interest  with  a  party  executing,  as,  for  example,  if  he 
take  an  estate  by  way  of  remainder.  (2)  But  unless  he  is  ei- 
ther a  party  to  the  deed,  or  a  party  in  interest,  he  cannot 
compel  the  other  party  to  produce  an  instrument  in  his  pos- 
session. (3)  In  one  case  (4)  it  was  held,  in  an  action  against 
a  sworn  broker  of  the  city  of  London  for  negligence  in  mak- 
ing a  purchase  for  the  plaintiff,  that  the  plaintiff"  was  entitled 
to  an  inspection  of  the  entry  in  the  defendant's  books  of  the 
contract  made  on  his  behalf,  on  the  ground  that  the  defend- 
ant was  the  agent  of  the  parties  in  making  the  contract  and 
the  entries.  It  was  urged  in  argument  in  support  of  the  rule, 
that  it  was  the  duty  of  the  broker  to  make  entries  in  his  books 
[  *821  1  of  all  contracts,  and  allow  the  *parties  to  inspect  them,  and 

that  he  gave  a  bond  to  do  so  on  his  appointment. 
Instrument        \w  general  the  Court  will  not  interfere  to  compel  a  person 
of  a  third"  *  i^ot  a  party  to  the  suit  to  produce  documents  for  inspection  ;  (1) 
parly.         but  there    is   an  exception    to  this   rule,  if  the  third  party 
have  obtained  possession  from  a  party  to  the  suit.     In  that 
case,  if  it  appear  that  there  was  but  one  instrument  between 
the  parties,  he  must  be  considered  as  holding  it  under  notice, 
that  it  was  previously  held  in  trust  for  the  production  of  it  to 
the  other  party.     Thus  in  a  recent  case,  in  an  action  of  eject- 
ment by  a  landlord  against  his  tenant,  where  it  appeared  that 
the  lessee  of  the  premises  in  question  had  mortgaged  his  inte- 
rest in  the  premises,  and  deposited  the  indenture  of  demise 

(1)  Street  V.  Brown,  6  Taunt.  302,  (3)  Lawrence  v.  Hooker,  6  Bing.  6. 
Portman  r.  Goring.  4  Bing.  152.  Sed  See  Brown  v.  Rose,  6  Taunt.  283,  and 
vide  Travis  v.  Collins,  2  C.  &  J.  625.  the  cases  cited  supra,  816,  n. 

(2)  By  Heath,  J.,  Bateman  v.  Phil-  (4)  Browning  v.  Aylwin,  7  B.  ^  C. 
lips,  4  Taunt.  161.     In  Brown  v.  Rose,  204. 

6  Taunt.  283,  the  decision  of  the  Court  (1)    Rex  v.    Worsenham,    1     Lord 

was  not  on  this   point,  but   founded   on  Rayin.  705.     Cocks  v.  Nash,   9   Bing. 

their  discretionary  power  to  grant  or  re-  721. 
fuse  an  application  of  this  nature. 
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with  the  mortgagee,  the  Court  of  Exchequer  made  a  rule  ah- 
solute  to  compel  the  mortgagee  to  allow  the  lessor  of  the 
plaintiff  to  take  a  copy  of  the  lease.  (2)  But  where  a  third 
person  is  in  possession  of  an  instrument  by  a  title  paramount 
to  that  of  the  parties  to  the  suit,  it  seems  ihat  the  Court 
would  not  compel  him  to  produce  it.  (3) 

It  appears,  in  general,  whenever  a  party  would  be  com-  ,^/",'||Jf"j^". 
polled  to  allow  an  inspection  of  a  document,  he  may  be  called  pose  of 
upon  to  produce  it,  for  the  purpose  of  being  stamped,  so  that  "'a'"!*'"?- 
it  may  become  admissible  in  evidence  at  the  trial ;    and  in 
some  cases,  where  the  party  holding  an  instrument  would 
not  be  bound  to  allow  an  inspection,  he  may  be  compelled  to 
allow  the  other  party  to  stamp  it.  (4)     Thus  in  the  case  of 
Neale  v.  Swind,  (5)  though  there  had  been  originally  two 
parts  of  a  document,  (the  destruction  of  one  of  which  would 
not  be  a  sufficient  ground  for  calling  upon  the  party  possessed 
of  the  other  part  to  allow  an  inspection,)  (6)  the  Court  held 
that,  to  prevent  the  failure  of  justice  which  would  occur  by 
the  exclusion  of  all  evidence  upon  the  production  of  the  un- 
stamped instrument,  *the  party  holding  the  counterpart  might  [  *822  ] 
be  compelled  to  produce  it  at  the  stamp  office  ;    a  ])roduction 
for  that  purpose  was  distinguished  from  a  production  for  in- 
spection by  Bayley,  B.,  and  Vaughan,  B. 

There  are  some  cases,  in  which  facility  is  given,  by  the  i"spection 
express  enactment  ot  a  statute,  to  the  inspection  oi  jjrivate  siaiute. 
documents.     The  stat.  19  G.  2,  c.  27,  s.  6,  enacts,  "That  in  ^^^'^ 
all  actions  or  suits  brought  or  commenced  by  the  assured  up-  insurance. 
on  any  policy  of  assurance,  the   plaintiff  in  such  action  or 
suit,  or  his  attorney  or  agent,  shall,  within  fifteen  days  after 
he  or  they  shall  be  required  to  do  so,  in  writing  by  the  de- 
fendant or  his  attorney  or  agent,  declare  in  writing  what  sum 
or  sums  he  had  assured  or  caused  to  be  assured  in  the  whole, 
or  what  sums  he  has  borrowed  at  respondentia  or  bottomree 
for  the  voyage  or  any  part  of  the  voyage."     And  it  has  been 
laid  down  that  "in  actions  of  this  nature,  a  Judge  at  cham- 
bers will  make  an  order  for  the  assured  to  produce  to  the  un- 
derwriters, upon  affidavit,  all  papers  in  possession  of  the  for- 
mer relative  to  the  matter."  (1) 

The  Stat.  53  G.  3,  c.   141,  s.  5,  enacts,  "  That  in  case  any  Annuiijr 
person  or  persons,  by  whom  any  annuity  or  rent-charge,  of ''"''^  "" 
which  such  particulars  as  aforesaid  arc  required  to  be  enrolled, 
shall  for  the  time  being  be  payable,  shall  be  desirous  of  ob- 

(2)  Doe  d.  Morris  «.  Roe,  1    M.    8f     IGl. 

W.  207,  and  see  Harris  r.  .Mdrit,  2  Ch.         (5)  2  f'r.  &  J.  278. 
229.  (6)    Supra,  )S20,  ti.  (l). 

(3 )  See  Pickering  ■».  Noyes,  1  B.  *•  (1)  Tidd's  Proc.  ilili  edit.  591.  Tlio 
C.  262,  and  Uoe  d.  Morris  v.  Roe,  1  .M.  nuliiority  cited  for  this  position  wliicli 
&  W.  2*7.  fully  supports  it,  is  Goldscliiiiidt  v.   Mur- 

(4)  See  Bateman  r.  Phillips,  1  Taunt,  ryat,  1  Campb.  562. 
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taining  a  copy  of  every  or  any  deed,  bond,  instrument,  or 
other  assurance,  whereby  such  annuity  or  rent-charge  was 
granted,  and  of  such  his,  her,  or  their  desire  sliall  give  twenty- 
one  days'  notice  in  writing  to  the  person  or  persons  for  the 
lime  being  entitled  to  such  annuity  or  rent-charge,  such  per- 
son or  persons  shall  on  or  before  the  expiration  of  such  twen- 
ty-one days,  unless  prevented  by  fire  or  other  inevitable  acci- 
dent.— and  in  that  case,  if  the  assurances  shall  not  be  de- 
stroyed by  such  accident,  then  as  soon  after  as  such  impediment 
shall  be  removed, — send,  or  deliver  to  the  }%rson  or  persons 
requiring  the  same,  a  copy  of  every  deed,  bond,  instrument, 
or  other  assurance,  whereby  such  annuity  or  rent-charge  was 

[  *S23  J  granted,  or  of  such  of  the  assurances  *as  in  such  notice  shall 
be  required,  and  such  last-mentioned  person  or  persons  shall, 
at  the  time  of  receiving  the  same,  pay  to  the  person  or  per- 
sons furnishing  the  same  a  sum  after  the  rate  of  sixpence  for 
every  one  hundred  words  contained  in  every  such  copy,  and 
also  the  reasonable  costs  of  sending  or  delivering  the  same, 
and  the  person  or  persons  holding  the  original  instrument,  by 
which  such  annuity  or  rent-oharge  shall  be  secured,  shall  suf- 
fer the  person  or  persons,  to  whom  such  copies  shall  be  deliv- 
ered or  sent,  to  examine  the  same  with  the  originals,  and  in 
case  such  copies  shall  not  be  sent  or  delivered,  or  the  person 
or  persons  holding  the  original  instruments  shall  refuse  to 
suffer  such  copies  to  be  examined  therewith  according  to  the 
direction  of  this  act,  it  shall  be  lawful  for  the  person  or  per- 
sons by  whom  the  annuity  or  rent-charge  is  payable,  to  take 
out  a  summons  from  any  of  His  Majesty's  justices  of  his 
Courts  of  King's  Bench  and  Common  Pleas,  requiring  the 
person  or  persons  neglecting  to  send  or  deliver  such  copies, 
or  refusing  to  suffer  the  same  to  be  examined  with  the  origi- 
nal instrument  as  aforesaid,  to  appear  before  such  Judge  and 
shew  cause  in  the  premises,  and  it  shall  and  may  be  lawful 
for  the  Judge  before  whom  such  person  or  persons  shall  be 
summoned  to  make  such  order  for  the  production  of  the  in^ 
strument  by  which  such  annuity  or  rent-charge  shall  be  se- 
cured, and  for  suffering  the  complainant  to  take  copies  there- 
of and  examine  the  same  or  the  copies  delivered  with  the 
original  instruments  and  otherwise  in  the  premises  as  to  sucK 
Judge  shall  seem  meet." 

Equitable         j,^  gome  iustauccs  the  Court,  in  the  exercise  of  its  equita- 

junsdictioii    ,         .  .      .  '  .  /  ^ 

in  other       blc  jurisdiction.  Will  compel  a  party  to  allow  an  inspection  or 
documents  given  in  evidence  by  him  on  a  former  trial.  (1) 
In  cases  in  which  a  Court  of  Law  has  not  jurisdiction  to 

(1)  See  Hewitt  v.   Pigott,    7    Bing.  and  the  Court  could  have   enforced    it's 

400.     Note,  that  in  this  case   the   order  order  under  penally  of  discharging   th& 

for  inspection  was  made  upon  the   party  rule  for  a  new  trial, 
to  whom  a  new  trial  had  been   granted, 


cases. 
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compel  a  party  to  the  suit  to  produce  a  writing,  it  has  been  Assistinsra 
held,  that  if  the  inspection  desired  be  ol  such  a  nature  as  rovcry. 
would  be  *obtaincd  by  a  bill  of  discovery,  the  Court  will  stay  [  *S24  ] 
the  proceedings  on  a  refusal  to  give  inspection,  until  the  par- 
ty applying  for  it  shall  have  had  an  opportunity  of  resorting 
to  a  Court  of  Equity.  (1) 

But  in  a  later  case,  (2)  the  rule  was  said  to  be,  that  a 
Court  of  Law  would  neither  accelerate  nor  retard  the  progress 
of  a  cause,  to  defeat  or  assist  any  proceedings  in  ecpiity.  In 
general,  however,  this  object  may  be  obtained  by  injunc- 
tion. 

Though  the  case  in  which  inspection  is  sought,  be  clearly  Discretion 
one  in  wliich  the  party  in  possession  of  the  instrument  holds  in,posin^r" 
it  in  trust  to  produce  it  for  the  other  party,  it  seems  to  be  dis-  icf's  <>" 
cretionary  with  the   Court  to  compel  him  to   produce  it.  (3)  '"^" 
And  in  one  case,  it  was  said,  (4)  that   a  Judge,  in  making  an 
order  for  the   production  of  an   instrument,  will,  in  general, 
make  it  a  part  of  the  order,   and  a  condition  of  granting  it, 
that  the  applicant  shall  undertake  not  to  make  an  objection  to 
the  sufficiency  of  the  stamp. 

It  seems,  that   the  common  law  iurisdiction  of   the  Courts  <^«"."^'  J"; 

^T  r  r         ■  1  !•/••  1  •       risdiclioil  of 

of  Law  lor  eniorcmg  the  production  oi  private  documents,  is  coim. 
given  by  the  pendency  of  a  suit,  and  by  that  alone  ;  there 
appears  to  be  no  instance  in  which  a  Court  of  Law  has  made 
a  rule  for  the  production  of  such  documents,  except  where  a 
suit  has  been  ])ending,  and  where  they  have  been  required 
for  the  purpose  of  assisting  in  the  inquiry  involved  in  the 
suit.  (5) 

*Wherc  a  prima  facie  case  is  shewn  for  requiring  the  inspec-  Excuse  for 
tion  of  an  instrument,  or  for  the  production  of  it,  in  order  to  "luctmn. 
be  stamped,  it  seems  that  the  other  party,  who  cannot  deny  [  *825  ] 
the  fact  of  his  having   possession,  will   not  be  excused  from 
producing  it,  on  the  ground  that  it  is  no  longer  in  his  power  to 
do  so,  without  making  a  very  precise  affidavit,  stating  not 
merely  that  it   is  not  now   in  his   possession,  but  also  how  it 
ceased  to  be  so,  and  what  has  become  of  it ;    (1)  and  it  has 

(1)  Whitter  «  Cazalet,  2  T.  R.  683.     as  .n  condllion  of  the  exercise  of  their  ju- 

(2)  Goldschmidt  V.  Marryat,  1  Campb.       sdiclion. 

5()1.  (4)   IJy  I'arK',  J.,  in  Price  v.  15oultby, 

(3)  Brown  v.  Rose,  6  Taunt.  283.  1  C.  &  P.  4(j(i,  and  see  Housfieid  ». 
Beale  v.  Bird,  2  D.  &  R.  419,  supra,  Gregory,  5  iJing-  420.  Dawson  v.  Mac- 
817.  It  is  laid  down  in  the  marginal  donuld,  2  M.  ^V  W.  .S'<</  i-jWe  Travis  r. 
note  to  Reid  v.  Coleman,  2    Cr.    ic    I\I.  Collins,  2  ('.  /,■  J.  (J27. 

456,  that  in  cases  within  the    rule,  there  (5)  See  ex  parte  Partridge,  I    liar. 

being  only  one    instrument,  the  party  in  ^  W.  3.'j(). 

possession  of  it  "  has  no  right  to    impose  (1)  See  Cooke  v.  Tanswell,  1  IMoore, 

terms  as  a  condition"  for  allowing  it   to  4G5.     H  Taunt.    131,   S.  C.     The    two 

be  inspected.     That  case,  however,  de-  reports  diiVer,  hut  they  both  agree  in  this, 

cided  only  that  he  had    no    right   to  the  that  the  |iossessor  must  bhew  that  lie  has 

terms,  which  he  sought   to    impose,  and  inadt;  every  ellort  to    comply    with    the 

not  that  the  court  could  not  impose  terms  order  lur  tlic  production  uf  the  document. 
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been  said,  that  if  an  attachment  issue  for  a  contempt  in  not 
producing  the  document,  the  party  in  contempt  would  be 
obhged  to  answer  on  interrogatories.  (2) 
iiowpro-  When  a  party  claims  a  right  to  have  an  inspection  or  copy 
<iuciion  en-  of  a  Writing,  he  should  maice  a  demand  for  the  purpose,  and, 
if  he  re([nire  a  copy,  he  should  also  offer  to  pay  the  costs  of 
making  it.  On  a  refusal,  a  summons  should  be  taken  out,  to 
show  cause  before  a  Judge,  why  the  application  is  refused. 
The  Judge's  order,  granting  or  refusing  an  order,  may  be  re- 
viewed by  the  Court,  but  it  is  unusual  to  make  the  applica- 
tion in  the  fnst  instance  to  the  Court. 

It  appears,  though  formerly  doubted,  that  an  order  to  pro- 
duce a  document  may  be  enforced  by  the  Court  by  attach- 
ment, (3)  if  the  party  refuse  to  produce,  it  or  destroy  it,  or 
make  away  with  it,  in  fraud  of  the  other  party's  right  to  the 
production.  In  one  case,  (4)  an  order  had  been  made  for  the 
production  of  a  document,  or  in  default  thereof  for  a  copy  of 
the  document,  which  it  was  admitted  the  defendant  possessed, 
and  a  rule  was  obtained  to  set  aside  the  order,  on  the  defen- 
dant's affidavit,  stating  that  the  original  agreement  had  never 
been  stamped,  and  that  it  had  been  lost  or  burnt  when  he 
changed  his  residence  ;  on  the  other  side,  it  appeared  by  affi- 
[  *S26  ]  davit,  that  *the  plaintiff  intended  to  have  had  it  stamped 
within  the  time  allowed  by  law,  and  that  it  had  been  de- 
posited in  the  hands  of  a  mutual  friend  of  the  plaintiff  and 
the  defendant,  from  whom  the  defendant  had  surreptitiously 
obtained  it,  and  that  it  had  been  recently  seen  in  his  posses- 
sion ;  the  Court  made  the  rule  absolute,  ordering  the  defen- 
dant to  produce  the  agreement  if  he  had  it,  or,  if  he  had  it 
not,  to  produce  the  copy  to  be  stamped  ;  and  the  copy  having 
been  accordingly  produced  by  the  defendant,  the  Court  order- 
ed, that  if  the  plaintitT  should  produce,  at  the  trial,  the  copy 
of  the  agreement  duly  stamped,  the  defendant  should  not  be 
permitted  to  produce  the  original  agreement. 


CHAPTER  II. 

In  the  following  chapter  it  is  proposed  to  treat  of  those 
practical  general  rules,  which  have  been  adopted  by  our 
Courts  of  Justice,  for  determining  the  extent,  order,  or  suffi- 
ciency of  proof,  and  for  regulating  the  cause  and  conduct  of 
the  proceedings.  The  rules,  here  chiefly  conisdered,  are 
those  which  bear  upon  the  following  subjects  : — ^the  obliga- 
tion of  a  party  to  prove  or  disprove  points  in  issue — the  right 

(2)  1  Moore,  465.  This  point  does  (3)  Cooke  v.  Tanswell,  1  Moore, 
not  appear  in  the  other  report  of  this  464.  Travis  v.  Collins,  2  C.  S,  J.  628. 
case.  (4)  Bousefieid  r.  Gregory,  5  Bing.420. 
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of  a  party  to  begin — the  right  to  give  evidence  in  reply — the 
proof  of  the  substance  of  an  issue — the  etl'ect  of  a  particuhir 
of  demand,  or  of  a  set-otf,  in  restricting  proofs — the  mode  of 
examining  or  questioning  a  witness  in  particular  cases — and 
the  form  of  objecting  to  the  decision  of  a  Jndge  by  a  bill  of 
exception  or  demurrer  to  evidence. 


Section  L 

0/ the  Parti/,  who  is  in  prove  or  disprove  the  point  in  issue. 

A  determination  of  the  question,  as  to  the  party  on  whom 
the  onus  prohandi  rests  in  all  cases,  would  involve  an  inqui- 
ry into  the  whole  body  of  the    law.     It  will  be  sufficient,  for 
all  practical  purposes,  to  confine  the  inquiry   to  those  general 
rules  which  have  been  adopted   for  ascertaining,  whether  the 
*plaintitf  or  defendant  will  have  to  prove  the  issue   joined  on  [  *S27  ] 
the  record.     One   rule    is,  that    the    point   in   issue  is   to  be  Affirmative 
proved  by  the  party  who  substantially  asserts   the  affimative,  to  be  pro- 
— accorduig  to  the   maxim   of  the  civil  law,   "  Ei   inaimbit  "'^'^' 
probatio  qui  dicit,  non  qui  negat.''''  («) 


(«)  WliatcvCT  the  plaintiff  is  botind,  in  the  first  instance  to  prove,  in 
order  to  support  hi.s  cuuso  of  action,  cnnnnt  be  specinlly  ploadfil  by  tlic 
defendant.  And  it  bavinjj  been  settled.  (14  J.  R.  2;JS ;  8  ib.  ,'J75  and  2 
Hall,  ]!)5.)  tliat  where  a  corporation  sues,  it  must  show  itself  to  be  such  on 
the  trial,  or  be  non-suited.  'I'hc  plea  ofju/Z  t'ul  rorparallon  has  been  settled 
to  l)e  bad  on  special  demurrer,  as  amountin',''  to  the  srencral  issue.  Bank  of 
Auburn  v.  Weed,  1!)  .1.  R.  .'500  ;  Tlie  Furuier's  &  Mechanics  Rank,  v.  Ray- 
ncr,  2  Hall,  1U5.  This  principle  applies  as  well  to  foreign  corporations  as 
our  own. 

Ill  (Jiiild  r.  Guild,  1.")  Pick,  I'2f),  the  question  arose  as  to  the  burden  of 
proof  in  the  rase  of  a  daughter  seeking  to  recover  for  her  services  in  her 
lather's  family  ;  and  it  seems  to  have  been  considered,  that  it  would  be 
competent  for  the  Jury  to  infer  a  promise,  from  all  tlie  circumstances  of 
the  case  ;  for  although  the  huiden  of  proof  is  upon  tlio  |)laintiir,  as  in  other 
cases,  to  show  an  iniplied  promise,  the  Jury  ouji'ht  to  be  instructed,  that  if 
under  all  the  circiimstanc(!s  of  the  case,  tlie  services  were  of  such  a  nature, 
as  to  lead  to  a  reasonable  belief,  that  it  was  the  understaiidinij  nfthe|iar- 
ties,  that  |)ecuniary  compensation  should  be  made  for  them,  then  the  Jury 
should  find  an  implied  proudso,  and  a  (jiutnlum  mcniit  ;  but  if  othi^rwisc, 
tiien  they  should  tind  that  there  was  no  iin|)licd  j)romise.  Sec  the  observa- 
tions of  Shaw,  C.J.  p.  l"5l  it  sr(j. 

In  Patterson  r.  Patterson,  IM  John.  R.  .'57'),  the  jilaiiitilT after  he  arrived 
at  full  atfc  continued  with  his  faliier  (defend  iiit)  who  said  he  would  reward 
him  and  provide  for  him  in  his  will  ;  the  Coiu"t  held,  that  n<>  action  could  be 
maintained  during  the  life  of  the  father — saying; — "  Should  the  deiendant 
wholly  overlook  the  plaintilV  in  his  will,  this  would  bo  such  an  act,  that 
there  can  be  no  doubt,  till?  plaintiff  might  nniiitain  an  action,  and  recover 
a  reasonable  compensation  for  his  services — "  The  evidence  repels  the 
idea  that  the  services  were  to  be  performed  gratuitously,  ib  ;  Jaco!)son  r. 
Ex.  of  Le  Grange,  3.  J.  R.  200.  Though  the  law  is,  that  if  t^ervice  is  per- 
formed in  expectation  of  a  legacy,  the  plainliff  shall  not  recover  :  but  Uiis 
U8 


770  Of  Iha  P<irtij  irho  is  to  prove  or  disprove.     [Ch.  2. 

It  is,  however,  necessary  to  look  at  the  substance,  and  not 
to  the  form  of  the  issue  :  for  in  many  cases,  a  party,  by  mak- 
ing a  shght  change  in  the  form  of  his  pleading,  might  make 
the  issue  allirmativc  or  negative,  at  his  pleasure.  (1)  The 
rule  may  also  be  modified  or  altered,  where  by  law  a  pre- 
sumption arises  in  favour  of  the  party  who  makes  the  posi- 
tive averment,  or  where  the  facts  are  peculiarly  within  the 
knowledge  of  a  party.  A  few  instances  will  be  sullicient  to 
ilhistrate  this  doctrine. 
Action  for        j,^  jjjj  faction  for  a  loss,  occasioned  by  barratry  in  the   mas- 

loss  by  bar-  ,  .  iiiir'i  i  i 

rairy.  tor  of  a  ship,  where  it  was  objected  by  the  detendant,  that  the 

plaintitf  ouglit  to  prove,  that  the  master  was  not  also  the  own- 
er or  freighter,  and  that  he  did  not  act  under  the  direction 
of  the  person  who  was,  (in  which  case  barratry  could  not  be 
committed,)  the  Court  held,  that,  if  the  master  was  owner  or 
freighter,  or  acted  under  the  direction  of  the  owner,  the  bur- 
then of  proving  that  fact  lay  on  the  defendant.  (2)  "  It  was 
not  incumbent  on  the  plaintitf,"  said  Mr,  Justice  Duller,  "to 
prove  that  the  captain  was  not  the  owner,  for  that  would  be 
calling  on  him  to  prove  a  negative  ;  and  if  the  captain  were 
not  the  owner,  it  is  immaterial  who  was  ;  proof  of  that  fact, 
which  operates  in  discharge  of  the  other  party,  lies  upon 
him." 
breac^tl'o''/  Where  one  party  charges  another  with  a  culpable  omission 
tjuiy.  or  breach  of  duty,  the  rule,  above  laid  down,  does  not  apply. 

In  such  a  case,  tiie  person  who  makes  the  charge  is  bound  to 
prove  it,  though  it   may  involve  a  negative  ;  for  it   is  one  of 
the  first  principles  of  justice,  not  to  presume  that  a  person  has 
ihtny'-nfiie   ^^tcd  illegally,  till  the  contrary  is  proved.     Thus,  in   a   suit 
articles.       for  tithes  *in  the  Spiritual  Court,  where  the  defendant  pleaded 
[  *828  ]  that  the    plaintiff  had    not  read  the   thirty-nine    articles,  the 
Court  called  on  the  defendant  to  prove  the  fact,  though  a  neg- 
ative :  upon  which,  he  moved  the  Court  of  King's  Bench  for 
a  prohibition  ;  but  it  was  refused,  for  the  reason  already  sta- 
ted. (1)     In  an  action  by  the  owner  of  a  ship  against   the  de- 
Puuingon    feudauts,  for  putting  on  board  a  quantity  of  combustible  and 
burubles""'  dangerous  articles,  "  without  giving  due  notice  thereof,"  the 
Court  held,  that  it  lay  upon  the  plaintiff  to  prove    this   nega- 

(1)  By  Lord  Abingcr,  C.  B.,  in  Sow-     Powell  v.  Millbank,  2  Black.  Rep.  851, 
er  V.  Leggalt,  7  C.  .^  P.  613.  S.  P.     3  Wiis.    355,    S.    C.     See    also 

(2)  Ross  V.  Hunter,  -1  T.  R.  33,    38.      Lord  Halifax's  case,   Bull.  N.    P.    298. 
(I)  Monke  v.  Butler,  1  Roll.  Rep.  83,     Rex  v.  Combs,  Comb.  57.      Gilb.   Ev. 

cited  by  Lord  Ellenborougli,  3  Easi,  199.     132. 


is  not  applicable  to  a  case,  where  the  person  for  whom  the  service  is  ren- 
dered i)romises  to  pay  for  it ;  and  it  is  immaterial  whether  the  promise  be 
made  before  or  after  the  service.     Snyder  v.  Castors  Adm.  4  Yeates,  355. 
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tive  averment.  (2)  In  an  action,  for  the  recovery  of  penalties, 
under  the  hawkers'  and  pedlars'  act,  (3)  against  a  person 
charged  with  having  sold  goods  by  auction,  in  a  place  in 
which  he  was  not  a  house-holder,  some  proof  of  this  negative, 
namely,  of  the  defendant  not  being  a  householder  in  the  place, 
would  be  necessary  on  the  part  of  the  plaintilF.  And  in  an  Covenant 
action  of  covenant  against  a  lessee,  where  the  breach  is,  in  '"■''i'''"'- 
the  language  of  the  covenant,  that  the  defendant  did  not 
leave  the  premises  well  repaired  at  the  end  of  the  terra,  the 
proof  of  the  breach  lies  upon  the  plaintilF;  this  breach,  though 
in  terms  it  involves  a  negative,  admits  of  as  easy  proof,  as  if 
it  had  been  expressed  in  the  affirmative. 

On  the  trial  of  an  indictment  on  the  statute  42  G.  3.  c.  107,  I'ros.  for 
s.  1.,  which  makes  it  felony  to  course  deer  on  an  inclosed  wiihoui" 
ground  "without  the  consent  of  the  owner  of  the  deer,"  it  consent, 
ought  to  appear  from  the  evidence  produced  on  the  part  of  the 
prosecution,  that  the  owner  had  not  given  his  consent.  Ac- 
cording to  the  report  of  a  late  case,  (4)  it  seems  to  have  been 
thought  necessary  to  call  the  owner  of  the  deer,  for  the  pur- 
pose of  disproving  his  consent;  and  the  owner  not  being 
called,  the  jury  were  directed  to  find  a  verdict  of  accjuittal. 
The  particular  circumstances  *of  that  case  are  not  stated  in  [  *829  ] 
the  report ;  and  it  is  not  easy  to  discover  upon  what  principle 
such  evidence  was  held  to  be  indispensable.  If  the  circum- 
stances were  of  such  a  nature  as  to  raise  a  reasonable  pre- 
sumption, that  what  had  been  done  had  not  been  done  ille- 
gally (which,  however,  it  is  difficult  to  conceive),  then, 
doubtless,  the  direct  evidence  of  the  owner  would  be  necessa- 
ry to  repel  that  presumption,  and  to  establish  the  charge 
against  the  prisoner.  IJut,  as  a  general  proposition,  it  may  be 
safely  laid  down,  that  the  non-consent  of  the  owner  may  be 
properly  inferred  from  the  conduct  of  the  prisoner,  and  the 
circumstances  under  which  the  act  was  done,  such  as  the  se- 
crecy of  the  proceedings,  the  attempt  to  conceal,  the  disguise 
of  the  prisoner,  or  his  resistance,  or  any  other  circumstance 
of  guilt  ;  and  that  the  evidence  of  the  owner,  to  negative  the 
supposition  of  his  consent,  is  not  more  strictly  necessary  on 
this  prosecution,  than  on  a  charge  of  larceny,  in  which  it  is 
an  essential  ingredient,  that  tiie  goods  should  have  been  ta- 
ken against  the  owner's  consent ;  and  yet  the  owner  is  never 
questioned  as  to  that  j)oint,  though  he  is  generally  called  to 
prove  the  ])roi)erty. 

Where  the  presumption  of  law  is  in  favour  of  the    defend-  ''f<"^"'''P- 
-111-  I  •     •  /r        1  ■      '""' "'  '"'^• 

ant's  plea,  there  it  will  be  incumbent  on  the    plaintili  to  dis- 

(2)   Willidms  t'.  I'ast  Indiii  Coiiip.    :5  (1)   Hex  v.  Hogors,    2    Ciitiipli.   Got, 

Fast,  193,  199.        Ilex  r.  llawUiiw,  10  l)y  !Mr.  Jnslicc  I^iwrcncc.     ^!eo  Rex    ». 

Edst,  211.  Mallmson,  2  Hurr.  G79.     Uex   r.    Cor- 

)3)  St.  29  G.  3,  c.  26,  s.  4.  dun,  •»  Burr.  2279. 


Uon. 
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])rovc  tlic  pica,  tlioiigli  in  so   doiut^   he  may   have  to  prove  a 
negative.  (1)  (a) 
na^Hy'^wiih^        ^^  '^  ^  general  rule  of  evidence,  that  the   burthen   of  proof 
iuiiic  lies  on  the  ])erson,  who  has  to  support  his  case    by  proof  of  a 

ofa*par»y*'   fact,  which  lics  more    peculiarly  within  his  own    knowledge, 
or  of  which  he  is  supposed  to  be  cognizant.  (2)     In  an  action 
by  the  assignees  of  a  bankrupt,  where  the  defendant,  under  a 
Receiptor  notice  of  set-off,  gave  in  evidence  promissory  notes  dated  be- 
"*""•          fore  the    bankruptcy,    the  Court    held  that  he   ought    also  to 
show,    that  the  notes  came  to  his  hands  before  that  time.  ^3) 
[  *830  J  In  an  action  on  *tlic  game  laws,  though    the  plaintilf   must 
aver,  in  order  to  bring  the  defendant  within  the  act,   that  he 
was  not  duly    qualified ;  yet  it  is  not    necessary  to   disprove 
J^'J^a'ifica-    his  qualifications  ;  but  it  will  be  for  the  defendant,  if  he  can, 
to  prove  himself  qualified.  (1)     And  it    has  been    determined 
by  the  Court  of  King's  Bench,  that  the  same  rule  of  evidence 
applies  as  well  to  proceedings  on   informations  before  magis- 
trates,   as   to  actions  for   penalties  ;■   and  that  a  conviction, 
which  specifically  negatives    the  several   qualifications  men- 
tioned in  the  statute,  is  sufhcient,  without  stating  evidence  to 
negative  those  qualifications.  (2)     If  such  negative  evidence 
were  necessary  to  support  the  information,  it  would  scarcely 

(1)  As  to  the  doctrine  of  presumption,  Parker,  1  T,  R.  144.  Duller,  J.,  in  1 
see  ante.  Pan  II.  c  xx.  p.  456.  T.  K.  649.     Heath,  J.,  in  Jelfs  v.  Bal- 

(2)  4  Barn.  ^  Aid.  140.  9  Price,  lard,  1  Bos.  ^- Pull.  468.  Chambre,  J., 
257.  5  Maule  &  Selw.  211.  1  Barn,  in  Frontine  v.  Frost,  2  Bos.  S,-  Pull.  307, 
Sr  Cress.  150,   3  Barn.  ^  Cress.  242.  adm.  per  cur.  in  Rex  v.  Stone,  1  East, 

(3)  Dickson  r.    Evans,  6  T.  R.    57.  650. 
See  other  examples  in  criminal  cases,  in  (2)  Rex  v.  Turner,  5  Maule  &  Selw. 
2  East,  P.  C.  782.  206. 

(1)   By  Lord  Mansfield,  in  Spieres  v. 


[n]  The  goneral  rule  undoubtedly  is,  to  dispense  with  proof  of  a  negative, 
the  burthen  beini^  cast  on  him  who  asserts  the  atfirmative.  But  to  this 
there  are  two  exceptions  ;  the  first  wliere  the  truth  of  the  allegation  is  pe- 
culiarly witliin  the  knowledge  of  him  who  denies — and  the  second,  wiiere 
the  denial  imputes  criminal  omission  by  the  party  to  be  charged,  and  tiiere 
the  legal  presumption  of  innocence  stands  for  proof  till  it  is  rebutted.  Sen- 
ser  V.  Bower,  1  Penn.  R.  4.50.  Therefore,  5  Rawle,  20!>,  M'liich  was  an  ac- 
tion of  debt  to  recover  a  penalty  alleged  to  have  been  incurred  by  the  de- 
fondant  for  marrying  an  infant  son  witliout  publication  of  banns  as  required 
by  statute.  Held,  that  the  burthen  of  negative  proof  rested  on  plaintiff;  for 
the  negative  was  a  constituent  part  of  the  offence. 

Where  the  question  was  relating  to  the  settlement  of  a  pauper,  and  tliis 
depended  upon  the  legality  of  the  marriage,  held,  that  after  proof  of  a  mar- 
riage in  fact,  the  proof  rested  upon  the  party  seeking  to  impeach  the  mar- 
riage. 3  Pick.  2113.  So,  if  a  party  would  set  aside  a  will  on  the  ground  of 
insanity,  the  burthen  of  proof  is  on  tiie  party  making  the  allegation  ;  5  J. 
R.  144  ;  2  id.  31  :  and  this,  although  those  who  prove  the  will  have  die  affir- 
mative and  go  forward.  4  Mass.  .'ilKJ;  8  Conn.  253. 

If  a  partner  give  the  note  of  the  firm  for  his  private  debt,  the  holder  of 
such  note  must  prove  the  assent  of  the  co-partner  to  the  transaction.  3 
Wend.  418. 
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be  possible  in  any  case  to  convict,  in  consequence  of  the  great 
number  of  distinct  heads  of  quaUficalion,  which  are  enumera- 
ted in  the  statute.  On  the  other  hand,  all  the  qualifications 
specified  are  peculiarly  within  the  knowledge  of  the  qualified 
person.  If  be  is  entitled  to  any  such  estate  as  the  statute  re- 
quires, he  may  prove  it  by  his  title-deeds,  or  by  the  receipt  of 
the  rents  and  profits  ;  or  if  he  is  the  son  and  heir  apparent,  or 
servant  to  any  lord  or  lady  of  a  manor,  and  appointed  to  kill 
game,  that  will  be  a  good  defence.  All  these  qualifications 
are  peculiarly  within  the  knowledge  of  the  party  himself; 
but  the  prosecutor  has  probably  no  means  of  proving  a  dis- 
qualification, (a) 

Although,  in  general,  it  is  necessary  for  a  party  who  brings 
an  action,  to  prove  all  the  material  facts,  which  he  alleges  in 
support  of  his  claim,  yet  where  the  defendant  pleads  a  fact 
within  his  own  knowledge  in  discharge  of  himself,  and  the 
plaintiff  still  insists  on  the  defendant's  liability,  alleging  the 
same  fact  in  his  replication,  there  the  burthen  of  the  proof 
lies  on  the  defendant,  not  upon  the  plaintiff.  Thus,  in  an  P'^a  of  in- 
action of  assumpsit,  where  the  defendant  pleaded  infancy, 
and  the  plaintitf  replied,  tlrat  '•'  the  defendant,  after  he  had 
attahied  his  full  age,  ratified  and  confirmed  the  promise  and 
undertaking,"  *the  Court  held,  that  the  mere  proof  of  a  pro-  [  *831  ] 

(a)  In  general,  the  party  claiming  a  forfeiture  or  penalty  is  bound  to  make 
out  his  case  precisely.  Nor  is  it  a  necessary  exception  that  it  involves  tiie 
proof  of  a  negative  allegation.  If  the  law  presumes  the  affirmative,  the 
party  may  be  put  to  the  proof  of  a  negative.  If  tiie  charge  therefore  con- 
sist of  a  criminal  neglect  of  duty,  the  proof  of  the  contrary  is  on  the  other 
.side.  But  where  the  negative  does  not  admit  of  direct  proof,  or  tlie  facts 
be  more  immediately  within  the  knowledge  of  the  defendant,  he  is  put  to 
the  proof  of  the  alfirmative.  "And  where  the  general  facts,  which  consti- 
tute a  forfeiture  witiiin  a  statute  are  proved,  and  there  are  exceptions  to  its 
operations  in  particular  cases,  tlie  better  opinion  certainly  is,  that  the  party, 
who  would  avail  himself  of  the  exception,  must  prove  it ;  although  from  the 
forms  of  ])leading  it  may  be  necessary  to  negative  every  exception  in  tlie 
indictment  or  information.  Such  negative  allegation  is,  in  such  cases,  to 
be  repelled  by  affirmative  proof  on  the  other  side."  By  Story,  J.,  4  Gall.  R. 
41)8. 

Defendant  was  prosecuted  for  selling  liquors  without  license:  Held  that 
the  burthen  of  proof  rested  on  defendant  to  prove  that  he  had  a  license.  1 
M'Cord,  57.'{.  So,  in  Miller  v.  Stock,  2  Bail.  I()3,  where  the  action  was 
against  the  defendant  for  goods  he  had  bought  representing  hiirisclf  as  the 
agent  of  his  principal :  Held,  that  the  proof  was  with  the  defendant  to  show 
his  authority. 

A  corporation  sued  for  neglect  to  light  the  lamps  of  a  bridge  as  required 
by  law.  Held,  that  the  proof  rested  on  the  defendants  to  show  that  liiere 
was  no  negligence  in  this  respect.     Ki  Pick.  .541. 

A  carrier  is  bound  to  exempt  iiimself  from  liability;  i\Iur|)liy  r.  Staton,  3 
Mumf.  R. '^JJ!*;  4  Binn.  ]27,  And  this  he  must  do  though  he  has  been 
guilty  of  no  negligence;  8  J.  R.  'il-'j.  In  (lordon  v.  Little,  8  S.  &  R.  .'533, 
an  usage  was  proved  varying  the  carrier's  liability.  But  in  Adam  r.  Hay,  3 
Murphy,  149,  it  was  held  that  an  usage  or  custom  among  owners  and  freight- 
ers of  boats  on  a  navigable  river  was  no  excuse  for  violating  the  law  rela- 
ting to  common  carriers. 


l)iganiy. 


on  (lie  re- 
cord 
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misc  to  pay  was  sii/ncicnt  on  llic  part  of  the  plaintiff;  and 
that  it  was  for  the  defendant  to  prove  the  personal  incapacity 
to  contract,  on  which  he  gronnded  his  defence,  and  wliicli 
lay  so  p('cnM;u-ly  within  his  own  knowledge.   (1) 

Zr'^'J'il^  On  a  trial  for  bigamy,  the  register  of  the  first  marriage  be- 

ing prodnccd,  which  stated  the  marriage  to  be  by  licence, 
withont  stating  it  to  be  by  consent  of  parents  or  guardians, 
the  ju'isoner  in  his  defence  proved,  that  he  was  an  infant  at 
the  time  of  the  marriage  ;  and  it  was  held,  that  this  made  it 
necessary,  on  the  part  of  the  prosecution,  to  give  some  evi- 
dence of  the  consent  required  by  the  marriage  act.  (2)  Any 
subsequent  countenance  given  by  the  parents  or  guardians,  or 
other  circumstances  of  a  similar  kind,  might  afford  ground 
for  jircsuming  the  necessary  consent.  (3) 

Admissions  Tu  general,  whatever  the  length  of  the  pleadings  may  be, 
the  determination,  as  to  the  burthen  of  proof,  must  depend 
upon  the  ultimate  issue  joined  between  the  parties,  without 
regard  to  admissions  previously  made  on  the  record.  It  ap- 
pears to  have  been  decided,  with  reference  to  an  issue  joined 
on  one  only  of  several  facts,  which  together  constitute  an  an- 
swer to  the  action,  that  the  neglect  or  inability  to  traverse  the 
other  facts  involved  in  the  answer  cannot  be  treated  as  proof 
of  those  facts,  so  as  to  have  the  same  effect,  (with  regard  to 
the  general  rule,)  which  the  actual  proof  of  the  facts  by  evi- 
dence would  be  allowed  to  have,    {a) 

In  the  case  of  Echnunds  v.  Groves,  (4)  in  an  action  by  the 
indorsee  against  the  maker  of  a  promissory  note^  the  defend- 
ant pleaded,  that  the  consideration  of  the  note  was  money 
lost  at  gaming,  that  it  was  indorsed  to  the  plaintiff  with  no- 
tice, and  without  any  consideration  for  the  indorsement :  the 

[  *832  J  plaintiff  ^replied,  that  the  note  was  indorsed  to  him  without 
notice,  and  for  a  valuable  consideration.  At  the  trial,  both 
parties  refusing  to  give  any  evidence,  Lord  Abinger  directed 
a  verdict  for  the  plaintiff,  giving  the  defendant  leave  to  move 

(1)  Borlhwick  v.  Carruthers,  1  T.  R.     C.  61. 

648.  (3)  Ihid.  in  note. 

(2)  Butler's  case,  Russ.  &   Ry.   Cr.         (4)  2  M.  If  W.  642. 


[a]  In  covenant,  the  plea  of  non-cst  fachim,  admits  all,  except  the  execu- 
tion of  the  deed.  Norman  v.  Wells,  17  Wend.  136,  144 ;  Cooper  v.  Watson, 
10  id.  202.  Even  a  notice  of  special  matter,  Kane  v.  Sanger,  14  J.  R.  89,  or 
a  stipulation  to  allow  such  matter  in  evidence,  Dale  v.  Rosevelt,  9  Cow.  R. 
307,  will  not  enlarge  the  operation  of  the  plea.  This  does  not  preclude  tlie 
defendant,  under  a  proper  notice,  from  taking  the  onus  on  himself  of  nega- 
tiving by  evidence,  what  would  otherwise  stand  technically  and  conclusively 
admitted. 

Where  the  general  issue  and  special  justification  are  pleaded  to  an  action 
of  slander,  tliere  appears  to  be  some  doubt  as  to  the  admissibility  of  the 
special  plea  to  prove  the  words  spoken.  15  Mass.  48 ;  1  Pick.  1 ;  2  N.  H,  R. 
89, 17  Wend.  20;  13  Pick.  184 ;  and  see  6  Car.  &  P.  535  note.  (a). 
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to  enter  a  nonsuit.  A  motion  was  made  accordingly,  on  the 
ground  that  the  repHcation  admitted  the  original  defect  of 
consideration,  and  that  therefore,  the  ojius  probandi  was 
thrown  on  the  plaintiff.  The  rule  was  refused.  It  was  as- 
sumed, for  the  purpose  of  the  decision,  that  jsroo/ of  the  note 
having  been  given  for  a  gaming  debt  would  be  sufficient  to 
call  upon  an  itidorsee  tu  prove  a  new  consideration  ;  and  Lord 
Abinger  rested  his  decision  on  the  ground,  that  the  fact  of 
notice  of  the  gaming  transaction  was  involved  in  the  issue, 
and  that  it  was,  at  all  events,  necessary  for  the  defendant  to 
prove  that  fact,  in  order  to  call  uj)on  the  plaintitf  for  proof  of 
a  new  consideration.  The  Lord  Chief  Baron  declined  giving 
any  opinion  upon  the  eflect  of  an  admission  on  the  record 
upon  the  onus  probandi  of  an  issue  subsequently  joined,  but 
Alderson,  B.,  said  "an  admission  on  the  record  is  merely  a 
waiver  of  requiring  proof  of  those  facts  which  are  not  denied, 
the  party  being  content  to  rest  his  claim  on  other  facts  in  dis- 
pute ;  but  if  any  inferences  are  to  be  drawn  by  the  jury,  they 
must  have  those  facts  proved  like  any  others."  The  question 
on  which  this  learned  Judge  gave  his  opinion  can  never  arise 
again  in  a  similar  case,  if  the  plaintitf  adopt  the  proper  repli- 
cation, (that  technically  called  de  injuria  sua,)  the  eflect  of 
which  is  to  put  the  whole  plea  in  issue.  It  should  also  seem 
that  the  plea  was  double,  for  if  the  plaintiff  took  the  bill  with 
notice  of  an  illegality  in  its  inception,  he  would  not  obtain  a 
title  by  giving  a  new  consideration.  If  the  plea  were  simply 
that  the  bill  was  obtained  from  the  defendant  by  fraud,  and 
indorsed  to  the  plaintitf  without  consideration,  and  the  plain- 
tiff replied  that  it  were  indorsed  to  hira  for  a  good  considera- 
tion, a  decision  that  the  onus  probandi  was  on  the  defendant, 
would  depend  on  the  position  taken  by  Mr.  Baron  Alderson. 

The  general  principles  of  the  doctrine  of  protestation,  as 
laid  down  in  the  old  authorities,  appear  to  support  the  view 
of  the  learned  Judge.  When  a  party  was  driven  to  admis- 
sions *by  the  rules  of  pleading  prohibiting  a  duplicity  in  the  [  *833  ] 
issue,  the  usual  practice,  for  avoiding  the  being  concluded 
by  such  admissions  in  other  suits,  was  to  protest  against  the 
truth  of  such  admitted  facts;  so  far  as  the  immediate  suit 
was  concerned,  it  was  said,  the  protestation  was  of  no  avail. 
The  rule  of  H.  T.  4  W.  4,  seems  only  to  have  dispensed  with 
the  formality  of  a  protestation.  If  the  issue  joined  be  found 
against  the  party  making  such  admissi(Mis  on  the  record,  they 
are  as  conclusive  in  a  subsequent  action  as  if  the  facts  had 
been  found  by  a  jury.  (1)  The  rule,  that  a  protestation  has 
no  effect  in  the  particular  action,  seems  to  mean  nothing 
more  than  that  it  can  have  no  effect  in  putting  the  protested 

(1)  See  Iloldipp  v.  Otway,  2  Wins.     Suuiid.  103,  a.  n.  (1). 
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matters  in  issue  ;  it  contrilnitcs  indeed,  to  one  great  object  in 
pleading,  that  of  narrowing  and  aseertaiuing  the  point  to  be 
tried,  bnt  this  being  eli'ected,  all  the  surrounding  facts  set  out 
in  the  pleading  may,  for  the  purpose  of  trial,  be  considered  as 
if  they  were  struck  out  of  the  record. 


Section  II. 

Of  the  rigJit  to  Begin  and  Reply. 

The  rule  as  to  the  rigiit  to  b(^gin  is  in  practice  of  some  ini- 
port.'uice,  as  upon  it  depends  the  still  more  important  right  to 
reply, — if  the  other  party  adduce  evidence  in  opposition  to 
that  which  is  first  given.  Every  advocate  feels,  the  advan- 
tage of  a  reply  is  so  great,  as  generally  to  decide  the  verdict, 
when  the  proofs  are  pretty  nearly  balanced  between  the  par- 
ties ;  and  this  advantage  is  the  greater,  inasmuch  as  the  Court 
above  will  not  interfere  with  the  decision  of  the  Judge  at  nisi 
prius  upon  such  a  point.  (2) 

General  *The  general  rule  is,  that  the  party,  on  whom  the  onus  pro- 

Y*Q'iA  1  ^«^^f^^'  lies,  is  entitled  to  begin,  (a) 

•■  *"  •'  The  rule,  as  laid  down  by  Mr.  Baron  Alderson,  in  the  case 
of  Amos  V.  Hughes,  (1)  supplies  a  test  for  ascertaining  who 
is  the  party  to  begin,  which  appears  to  be  the  most  precise, 
and  of  the  easiest  application  in  practice.  That  learned 
Judge,  in  the  case  before  cited,  stated  the  rule  to  be, — that 
the  party,  against  whom  the  verdict  would  be,  if  neither  give 
any  evidence,  is  the  party  who  ought  to  begin.  In  that  case, 
an  action  of  assumpsit  was  brought  for  a  breach  of  a  contract 
to  emboss  calico  in  a  workmanlike  manner,  the  allegation  of 
the  breach  in  the  declaration  being,  that  the  defendant  did 
not  emboss,  &c.     The  plea,  on  which  issue  was  joined,  was, 

(2)  Hare  v.    Nunn,   M.    &   I\T.  241.  probandi  and  he  ma\<es  the  same  error 

Fowler  v.  Coster,  ib.     Burrei  v.  Nichol-  in  directing  the  jury,  that  would   be  a 

on,  6  C.  &  P.  202.      1    M.  ^  R.    304,  ground  of  a  mo'ion  lor  a  new  trial. 

S.  C.     Williams «.  Davies.  1  Cr.  &  ISI.  (1)   1   !M.    ^-    R.   464.     See    also   in 

464.      Scott  V.   Lewis,  7    C.  <.l-  P.  347.  Mills  v.    Barber,  1    M.   Sr   W.  427,  the 

If,    however,    the   Judge's    decision    is  interlocutory  remarks  of  the  judges. 
founded  on    an   inversion   of  the   onus 


(a)  Those  who  are  to  prove  a  will  go  forward,  4  Mass.  59.'? ;  8  Conn.  253. 
But  in  Brooks  v.  Barret,  7  Pick.  94,  it  was  decided,  that  where  the  defendant 
pleads  non  assumpsit  to  a  note,  and  gives  jjayment  in  evidence,  still  the  de- 
fendant does  not  gain  the  right  to  begin  ;  for  where  a  deed  or  note  is  to  be 
proved  by  the  plaintiff,  duress,  or  fraud,  or  mistake  is  not  such  a  new  case 
set  up  by  the  defendant  as  will  entitle  him  to  go  forward. 

lie  who  takes  tiie  affirmative  of  any  proposition  sliall  prove  it;  for  the 
negative  does  not  admit  of  tlie  simple  and  direct  proof  of  which  the  affirm- 
ative is  capable.      7  Greenl.  38<>. 
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that  the  defendant  did  emboss  the  calico  in  a  workmanlike 
manner.  A  question  being  made,  whether  the  plaintitFor  the 
defendant  should  begin,  Alderson,  B.,  held,  that  the  plaintiff 
liad  the  right.  ''Questions  of  this  kind,"  said  the  learned 
Jnd2;e,  "  are  not  to  be  decided  by  simply  ascertaining  on 
which  side  the  affirmative,  in  pohit  of  form,  lies  ;  the  proper 
test  is,  which  party  would  be  successful,  if  no  evidence  at  all 
were  given.  Now,  here,  supposing  no  evidence  to  be  given 
on  either  side,  the  defendant  would  be  entitled  to  the  verdict, 
for  it  is  not  to  be  assumed  that  the  work  was  badly  execu- 
ted ;  therefore,  the  burthen  of  proof  lies  on  the  plaintitT." 

In  actions  on  bills  of  exchange  and  promissory  notes,  and  ^11','°"'^"" 
on  bankers'  checques,  if  the  pleas  of  the  defendant  impeach  notes. 
the  consideration,  the  onus  prohandi  is  on  the  defendant  (2); 
the  law  presumes  that  they  were  given  for  a  good  considera- 
tion, unless  the  contrary  be  proved.  Nor  does  it  make  any 
difference  in  such  a  case,  that  the  aflirmative  of  the  issue  is, 
in  point  of  form,  on  the  plaintiff;  as,  if  he  take  issue  on  a  plea 
that  *there  was  no  consideration  for  the  bill,  note,  or  [  *835  ] 
checque.  (1)  In  these  cases,  it  is  clear  that  the  defendant 
has  the  right  to  begin,  if  tlie  rule  above  laid  down  by  Aider- 
son,  B.,  be  the  correct  one  :  and  there  are  decisions  expressly 
in  point  which  support  the  defendant's  right  to  begin  (2); 
though  formerly  it  was  not  unusual  at  nisi  prius  for  the  plain- 
tiff to  be  allowed  to  elect  to  begin,  and  give  anticipatory  evi- 
dence in  contradiction  of  the  defence  set  up  by  ihe  pleas. 
But  since  the  decision  of  the  case  of  Mills  v.  Barber,  (3) 
the  practice  appears  to  have  been  invariably  the  other  way. 

An  issue  taken  on  the  amount,  which  the  plaintilT  is  enti-  I'lwhnt 

,     -  .,'.,.,  ca<es  proof 

tied  to  recover,  must  m  many  nistances  give  Inm  the  right  to  „tiiainascs 
be^in  ;  the  claim  to  an  amount,   above    that  confessed  by  the  "r"'":^""' 
])leas  of  the  defendant,  stands    in    the  same  position  for  this  mirs  the 
]»urpose,  as   if   that  were   the   only  claim   on  the  record,  and  {^[.'''|||'"^''* 
were  denied   by  t!ie   defendant.     But   in  order  to  entitle  the 
plaintiff  to  begui  on  this  ground,  it  is  not  sufficient,  that  the 
claini  appiiars  upon  the  record  to  be  larger  than  that  confessed 
and  avoided  by  the  pleas  ;  otherwise  it  would  almost  always 
be  in  the  power  of  t!ic  j)laintiff  to  secure  the  right  to  begin  ; 
but  the  judge   must   be  satisfied  at  the    trial,  that  there  is  a 
bona  fide  intention  to   give   evidence   in  support  of   a  larger 
claim  than  that  confessed  on  the  record.  (4) 

(2)  Easton  v.  rrichelt,  I  C.  M.  .y  R.  V.   717.     Smart  v.    Unyner,  fi  C.  k  P. 

798.     Lacy  r.  I'orreriter,  2  C.  .M.  &.  H.  721.     On  so. nnwlial  ilie  sanii!  principle, 

59.     Mills  V.  Oddy,  ib.  103.  it  has  hcen  held  in  lit-spiiss,  iliat  on   not 

(1)  Ibid.  fi'iilli/  I'fin;;  pleaded  as  lo  tlio  vi  et  nr- 

(2)  iSiiiart  V.  Rayner,  G  C.  &.  P.  721.  mis,  and  a  special  plea  in  c()nlV'».«ion  and 
Mills  I'.  Oddy,  ib.  72S.  I'aiili  r.  .M'lii-  avoidance  as  lo  the  residue,  that  the  de- 
tyre,  7  C.  &  1'.  44.  IVndant  is  entitled  to  hegin.    JucUson  V. 

(3)  1  M.  !!f  W.  427.  llcskclh,  2  silark.  521, 

(4)  Harinan  v.  Thompson,  6  C.  & 

90 
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Excepiioii  j,^  some  cases,  though  the  pleas  go  to  the  whole  of  the 
luieTac-  plaintiff's  claim,  the  pluiiiliff  will  be  entitled  to  begin,  and 
tions  for       j^g^y  prove  the  amount  of  damages  claimed  by  him,  in  the 

personal  in-  ■'<  .  ■        \   ■       r  xi  -ii 

juries.  event  of  a  verdict  passing  in  his  lavour  on  the  special  plea. 
The  practice,  as  to  this  exception  to  the  general  rule,  having 
been  very  unsettled,  the   judges  agreed  to  pronounce  a  rule 

I  *836  ]  *on   this  subject,  and  it   was  laid   down  by  Tindal,  C.  J.,  in 

da°*a  e's  ^^^  ^^^'^  °^  Carter  v.  Jones.  (1)  There  was  no  written  pro- 
mulgation of  the  resolution  of  the  judges ;  it  is  to  be  found 
only  in  the  nisi  prius  reports,  and  these  differ  in  their  state- 
ment of  it.     In  the  report  in  6  C.  &  P.,  the  rule  is  stated  as 

Rule  of  the  f^Hows  : — "  The  judges  have  come  to  a  resolution,  that  jus- 
tice would  be  better  administered  by  altering  the  rule  of  prac- 
tice, and  that  in  future  the  plaintiff  should  begin  in  all  actions 
for  personal  injuries,  and  also  in  actions  for  libel  and  slander, 
notwithstanding  the  general  issue  may  not  be  pleaded,  and 
the  affirmative  be  on  the  defendant.  It  is  most  reasonable 
that  the  plaintiff",  who  brings  his  case  into  Court,  should  be 
heard  first,  to  establish  his  complaint."  In  the  report  in  1 
M.  &  R.,  the  rule  is  thus  stated  : — "A  resolution  has  recent- 
ly been  come  to  by  all  the  judges,  that  in  cases  of  slander,  li- 
bel, and  other  actions,  where  the  plaintiff  seeks  to  recover 
actual  damages  of  an  unascertained  account,  he  is  entitled  to 
begin,  although  the  affirmative  of  the  issue  may,  in  point  of 
form,  be  with  the  defendant."  Cases  since  decided  shew, 
that  the  latter  version  of  the  rule  cannot  be  supported  to  it's 
full  extent.  It  is  not  sufficient  to  bring  a  case  within  the 
rule,  that  the  amount  claimed  should  be  "  unliquidated."  In 
Reeve  v.  Underhill,  (2)  which  was  an  action  of  covenant  to  re- 
cover damages  for  the  breach  of  a  contract  not  under  seal,  the 
plea  was,  that  the  deed  was  obtained  by  fraud,  and  an  issue 
being  joined  upon  it,  the  defendant  claimed  the  right  to  be- 
gin ;  on  behalf  of  the  plaintiff  it  was  contended  that  the  case 
came  within  the  new  rule,  as  one  of  unliquidated  damages  ; 
but  Tindal,  C.  J.,  ruled  the  contrary.  The  learned  Judge 
said,  "  I  am  of  opinion  that  the  present  case  is  not  within 
the  rule  ;  that  rule  applies  to  actions  for  libel,  words,  mali- 
cious prosecutions,  and  similar  cases.  It  can  hardly  be  said 
in  any  case,  where  the  action  is  for  the  breach  of  a  special 
agreement,  that   the  damages  are    precisely  ascertained  ;  but 

[  *837  ]  here  the  amount  *is,  after  all,  a  mere  matter  of  calculation, 
and  not  liable  to  be  increased  by  any  matter  that  the  plaintiff 
can  urge  in  aggravation  ;  it  is  otherwise  in  actions  of  libel, 
slander,  and  other  cases  where  the  action  is  brought  for  ma- 

(l)6C.  &P.  641.    1!\I.  ^R.  2S1,  r.  Wells,  7  C.  ^- P.  221  ;  by  Parke,  B., 

S.  C.  Wooton  v.  Barton,  1  M.  4-  R.  518,  con- 

(2)  6  C.  &  P.  773.   1  M.  &  R.  440,  tra,  by  Denman,  C.   J.,    in  Absolon  v. 

S.  C.  R.  ace.  by  ColBridge,  J.,  in  Lewis  Beaumont,  1  M.  4-  R.  441. 
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licioiis  injuries."  And  in  Wooton  v.  Barton  (1)  it  was  ex-  P^^of  of 
pressly  said  by  Parke,  B.,  in  a  similar  case,  "that  the  only  agU.  (a) 
rule  laid  down  by  the  Judges  was,  that  in  actions  for  personal 
injuries,  where  damages  are  sought,  as  in  actions  of  as- 
sault, &c.,  (2)  and  in  libel  and  slander,  the  plaintiff  should  be- 
gin." Nor  does  an  action  of  trover  appear  to  be  within  the 
rule.  (3)  On  these  autliorities,  it  appears  that  the  rule  does  not 
apply  to  cases  in  which  the  damages,  though  in  strict  legal 
language  unliquidated,  may  be  ascertained  by  some  measure 
of  calculation,  to  which  the  facts  may  be  applied  ;  and  the 
rule  seems  to  be  confined  to  cases  where  compensation  is 
sought  for  a  personal  injury. 

If  the  action    be  for  a  personal    injury,  it   is  not  necessary  Actions 

...  ^    ntieti  not  be 

that  it  should  be  in  form  ex  delicto  ;  in  many  instances  com-  ex  delicto. 
pensation  is  sought  for  what  is  in  substance  a  tort,  though  in 
the  action  it  may  assume  the  form  of  a  mere  breach  of  con- 
tract ;  and  the  rule  has  been  held  to  apply  in  one  case,  where 
the  complaint  was  in  substance,  as  well  as  in  form,  a  breach 
of  contract,  namely,  in  an  action  for  breach  of  promise  of  mar- 
riage. (4) 

In  trespass  quare  clausunif regit,  the  plea  being  of  a  right 
of  way,  it  was  held,  before  the  promulgation  of  the  new  rule, 
that  the  defendant  was  entitled  to  begin  ;  (5)  and  it  should 
seem,  that  this  case  would  not  be  considered  within  the  new- 
rule. 

If  the  rule  laid  down  by  the  Judges  is  to   be   considered  as 
%  definition  of  the  class  of  cases  in  which  proof  of  damages  [  *838  J 
will  entitle  the  plaintiff  to  begin,  though   the  onus  probandi 
of  the  issue  is  not  on  him,  and  not  to  be  considered  as  a  dec- 
laration of  his  right  in  cases  where  it  was  before  doubtful, 

(1)  1  M.  8f  R.  518.  Wells  7  C.  .^  P.  221,  which  would  ini- 

(2)  Action    for    false    imprisonment  ply  that  tiie  rule  does  not  apply  jn  any 
held  within  the  rule,  by  Ciurney,  B.,  in  action  in  form  ex  contractu. 
Atkinson  v.  Warne,  6  (J.  8c  P.  «)87.  (5)   Hodges  i>.  Holder,  SCampb.  366. 

(3)  Vide  Scott  v.  Lewis,  7  C.  &  P.  Jackson  v.  Hesketh,  2  Stark.  .518.  Cot- 
347.  tin  V.  James,  M.  Sf  M.  270.      3  (,'.  Sf  P. 

(4)  By  Gaseice,  J.,  after   consulting  605.     All  these  cases   were    l)efore   the 
Lord  Arbinger,  Harrison  v.  (Jiould,  7  C.  new  rule,  and  it  seems   that  liie  deoibion 
Sf  V.  580.     There  is,  however,  an   ex-  in  them  would  not  be  altered  by  it. 
pression  of  Coleridge,  J.,   in   Lewis  r. 

(«)  Tn  actions  of  trespass  r/  ct  armis,  for  tho  destruction  of,  or  iiijiirv  to 
cliattels,  the  jury  arc  not  confined  in  the  assessment  of  damaires  to  the  niert? 
pecuniary  loss  sustained  by  the  plaintilF,  but  may  assess  damages  for  the  mali- 
cious conduct  of  the  (lefcndiint,  and  the  dcfrree  of  insult  with  which  the 
trespass  was  committed.  1  I).  &  B.  440.  Ami  in  14  J.  R.  W'y'i,  the  jury 
•jave  smart  monnj  as  damai^es  in  addition  to  the  value  of  the  horse  beat  to 
death.  So,  where  proix'rty  was  taken  williout  ri^iit^  the  plaintilV  was  al- 
lowed to  recover  tlu*  profit  he  mijjht  liave  made  by  sawinj:^  the  limber;  lie 
■was  entitled  to  a  full  indemnity.  13  Fairf.  474. 

However,  in  general,  the  value  of  the  property  taken,  with  interest  from 
the  time  of  taking  to  the  trial  is  the  damage  sustained.     1  Bald.  11.  138. 
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Proofof      tijc  j^^vQ  lollowino;  cases  would  appear  to  be  overruled  by  it. 

damages.       t       r.    /  r  r  .     /,  ^  •  ■         .  • 

Ju  lioby  V.  Howard,  (1)  ui  assumpsit,  lliere  was  an  issue  on  a 
plea  in  abatement  for  non  joinder,  and  it  was  held,  that  the 
plaintitr  was  entitled  to  begin.  So  also  in  Lacon  v.  Hig- 
gins,  (2)  where  issue  was  joined  on  a  plea  of  coverture. 

In  Fov)lcr  v.  Coster,  (3)  Lord  '^lYniterdcti  came  to  a  de- 
cision which  appears  to  be  opposed  to  the  two  cases  above  ci- 
ted, and  in  accordance  with  the  rule  afterwards  propounded 
by  the  Judges.  In  an  action  on  a  bill  of  exchange,  the  de- 
fendant pleaded  a  non-joinder  in  abatement,  and  Iiord  Ten- 
terden  held,  that  the  defendant  was  entitled  to  begin,  assign- 
ing as  the  reason  of  his  decision,  "  that  wherever  it  appears 
by  the  record,  or  by  the  statement  of  the  counsel  engaged, 
that  there  is  really  no  dispute  about  the  sum  to  be  recovered, 
but  the  damages  are  either  nominal,  or  else  mere  matter  of 
computation,  then,  if  the  affirmative  of  the  issue  is  on  the 
defendant,  he  is  entitled  to  begin." 

The  following  cases  are  evidently  contrary  to  the  new  rule. 
In  Barell  v.  Russell,  (4)  in  an  action  for  assault  and  battery, 
in  which  the  plea  was,  that  the  defendant  was  captain  of  a 
ship,  and  the  plaintiff  a  mariner,  iu  it,  and  guilty  of  mutiny, 
and  the  replication  was  de  itijima,  &c.,  it  was  held,  that  the 
defendant  was  entitled  to  begin.  The  same  point  was  ruled 
in  Cooper  v.  Wakley,  (5)  which  was  an  action  for  a  libel, 
imputing  to  the  plaintiff  unskilfulness  as  a  surgeon,  and  the 
defendant  pleaded  in  justification  of  the  libel. 
[  *839  ]  *It  must  be  observed,  that  these  cases,  as  well  as  those 
above  cited  of  Hodges  v.  Holder,  Jackson  v.  Hesketh,  and 
Cotton  V.  James,  (1)  which  were  decided  before  the  new 
rule  was  propounded,  seem  to  overrule  altogether  the  doctrine 
that  the  right  to  prove  damages,  whether  liquidated  or  not, 
entitled  the  plaintiff  to  begin  ;  and  if  that  be  so,  the  new 
rule  must  be  considered  as  a  declaration  of  the  only  cases  in 
which  the  proof  of  damages  will  give  that  right  to  the  plain- 
tiff, where  the  onus  probandi  of  the  issue  is  ]iot  on  him. 
Where  If  there  be  several  issues  on  the  record,  as  to  some  of  which 

seve^raHs-    ^^^'  ouus  prohaudi  is  on  the  plaintiff,  and  as  to  others  on  the 
sues.  defendant,  it  seems  that  the  plaintiff  is  entitled  to  begin,  (2) 

And  the  same  rule  applies  as  well  in  actions  of  replevin,  as  in 
other  cases. 
hl*^eiecJ"'^      As  the  actiou  of  ejectment  is  to  be  considered  under  the 


m  ejecl 
inent. 


(1)  Roby  t).  Howard,  2  Stark.  N.  P.  By  Lord   Denmnn,  Bowies   v.  Neale,  7 
C.  535.  C.  Sf  P.  260,  since  the  new  rules. 

(2)  .3  Stark.  N.  P.  C.  178  (4)   1  R.  &  M.  293. 

(3)  M.  Sf  M.   241.     Same  principle         (5)  I\I.  !f  M.  248,  3  C.  Sf  P.  474. 
applied  to  actions  for  nominal  damages,  (1)    Supra,  637,  note  (5). 

see  the    cases    cited    supra,    note   (2).  (2)  Curli.s  r.  Wheeler,  M.  4"  M.  493. 

Action  for  false  return  lo  mandamus,  lo  4  C.  &  P.  198.     \Villiams  v.   Thomas, 

admit  plaintiff  as  parish  clerk,    plaintiff  4  C.  &.  P.  234.     Jaraes  y.  Salter,  1  M. 

not  entitled  to   begin  to  prove  damages.  I,-  R.  501. 
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control  and  power  of  the  Court  for  tlie  advancement  of  jus- 
tice, the  Court  may  so  regulate  its  proceedings  as  may  best 
advance  that  object,  and  therefore,  though,  if  we  look  to  the 
record  alone,  the  burthen  of  proof  is  always  on  the  plaintifl',  (3) 
the  Judge  at  7iisi  prins  will  ascertain  the  real  issue  to  bo 
decided,  and  in  his  discretion  determine,  on  whom  lies  the 
proof.  In  an  action  of  ejectment  brought  by  an  lieir-at-law, 
if  the  defendant's  counsel  admits  his  title,  admitting  also  the 
fact,  that  his  ancestor  died  seised,  and  sets  up  a  new  title  in 
opposition  to  it,  as  devisee,  or  grantee,  he  will  be  allowed  to 
begin.  In  an  ejectment,  (4)  where  the  lessor  of  the  plaintitf 
claimed  under  the  will  of  a  person  who  died  seised,  and  the 
defendant  under  a  subsequently  executed  codicil  to  the  same, 
it  was  held  by  Bayley,  J.,  that  on  admitting  the  title  of  the 
lessor  of  the  plaintiff  under  the  will,  he  was  entitled  to  be- 
gin. That  learned  Judge  said,  "  Tlie  devisee  named  in  the 
codicil  stands  in  the  same  relation  to  the  *devisee  named  in  r  *S40  I 
the  will,  as  the  devisee  named  in  the  will  does  to  the  heir-at- 
law."  In  the  case  of  Doe  d.  Warren  v.  Bray,  (1)  the  lessor 
of  the  plaintilf  claimed  as  heir-at-law,  the  defendant,  who  was 
his  younger  brother,  contended  that  the  lessor  of  the  plaintitT 
was  illegitimate,  and  admitting  that  he  was  heir-at-law,  if  le- 
gitimate, contended  that  that  admission  gave  the  defendant 
the  right  to  begin.  But  Vaughan,  J.,  ruled  that  the  onus 
prohandi  was  on  the  plaintilf,  to  prove  that  he  was  heir-at- 
law.  In  the  case  of  Doe  d.  WoUaston  v.  Barnes,  (2)  eject- 
ment was  brought  to  recover  premises  of  which  John  Clavell 
died  seised.  After  his  death,  Sophia  Richards,  his  sister  and 
heiress,  took  possession,  and  died,  leaving  a  will  of  the  prop- 
erty in  question.  The  lessors  of  the  plaintiff  were  the  devi- 
see of  Sophia  Richards,  and  her  heir-at-law,  who  was  also 
heir-at-law  of  John  Clavell.  Lord  Denman  ruled,  that  the 
defendant  was  entitled  to  begin,  by  making  admissions,  that 
John  Clavell  died  seised,  that  Sophia  Richards  was  his  heir- 
ess, and  had  possession  of  the  property  from  the  time  of  his 
death,  that  the  plaintitf  was  heir-at-law  of  John  Clavell  and 
of  Sophia  Richards,  and  that  the  plaintilf  was  entitled  to  the 
property,  unless  he  (the  defcndantj  proved  the  will  of  John 
Clavell.  ]jOrd  Denman  said,  "  It  is  the  duty  of  a  Judge,  in 
cases  of  this  sort,  to  decide  the  right  to  begin,  as  far  as  can 
be,  on  some  certain  firinciple.  If,  instead  of  the  general  form 
and  statement  in  ejectment,  the  titles  had  been  deduced  in 
the  pleadings,  the  issue  must  have  been  on  the  will,  and  I 
think  that  is  the  correct  mode  of  trying  the  question.  I  re- 
member a  case  at  Nottingham,  in  which  I  was  for  llie  de- 

(3)  A  special  plea  in  ijectnicnt  is  uii-     ("anipb    .308. 
known  in  practice.  (I)   ."M-  &  M.  16fi. 

(0    Doe  d.    Corbclt   i'.    Coibolt,    3         {2)    ]  M.  cV  R.  3S6. 
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fondant,  claiming  under  a  will :  the  plaintiff  claimed  under  a 
j)rior  will,  which  I  admitted,  and  was  allowed  to  begin."  It 
seems  that  the  rule  laid  down  by  liOrd  Denman  will  be  gen- 
erally followed.  In  a  case  (3)  where  the  analogy  of  eject- 
ment to  other  actions  and  to  the  consequent  action  for  mesne 
])rocess  was  fully  considered,  (and  where  it  was  held,  that  a 
previous  recovery  in  ejectment  was  not  conclusive  evidence 
r  *84l  1  of  the  title  of  the  plaintiff  in  an  action  of  trespass  *for  mesne 
profits,)  Holland,  B.,  said,  in  delivering  the  judgment  of  the 
Court,  "  It  has  been  urged,  that  the  action  of  ejectment  is  a 
creature  of  the  Court,  and  that,  therefore,  there  is  a  sufficient 
ground  of  distinction  ;  but  it  would  surely  be  more  reasona- 
ble to  conclude,  that  the  Courts,  in  creating  these  actions, 
would,  as  far  as  possible,  follow  the  course  in  other  actions, 
and  not  unnecessarily  create  an  anomaly  to  the  general  rules 
of  evidence  upon  trials." 

In  the  case  of  Doe  d.  Smith  v.  Smart,  (1)  the  plaintiff 
claimed  as  heir-at-law,  and  as  to  part  of  the  property  as  as- 
signee of  an  outstanding  term,  and  the  defendant,  who  claim- 
ed as  devisee,  refused  to  admit  the  assignment  ;  Gurney,  B., 
after  consulting  Patteson,  J.,  ruled  nevertheless,  that  the  de- 
fendant was  entitled  to  begin.  "  The  real  question  in  dis- 
pute is  the  validity  of  this  will.  The  mischief  would  be 
extremely  great,  if  a  party,  by  merely  getting  an  outstanding 
term,  should  obtain  an  advantage  to  which  he  is  not  really 
entitled." 

It  may  be  convenient  here  to  mention  the  case  of  Goodtitle 
d.  Rivctt  V.  Braham,  (2)  in  which  the  lessor  of  the  plaintiff 
claimed  as  heir-at-law,  and  the  defendant  as  devisee  ;  the  re- 
port states,  that  "  at  the  outset  of  the  cause,  a  question  arose, 
who  was  entitled  to  the  general  reply  ?  and  the  Court  decid- 
ed, that  if  the  plaintiff  proved  his  pedigree  and  stopped,  and 
the  defendant  set  up  a  new  case,  which  the  plaintiff  answered 
by  evidence,  the  defendant  should  have  the  general  reply. 
It  may  be  observed,  that  the  right  to  the  general  reply  usual- 
ly attends  the  right  to  begin.  In  this  case,  it  does  not  ap- 
pear, whether  the  defendant  was  called  upon  to  admit  the 
plaintiff's  title  under  penalty  of  losing  the  right  to  begin ; 
huX  since  the  practice  is  clearly  settled  as  to  the  effect  of  such 
admissions,  it  may  be  doubted  whether,  after  putting  the 
plaintiff  to  prove  his  case,  the  defendant  would  now  be  held 
entitled  to  the  general  reply. 
Of  the  right  *The  case  of  Rees  v.  Smith,  (1)  was  an  action  of  trespass 
dem:e*in7e-  ^of  breaking  and  entering  the  plaintiff's  house,  and  seizing 
ply-  and   converting  the  furniture.     The  defendant   pleaded  the 

[  *842  ]  ° 

(3)  Doe  V.  Huddart,  2  C.  M  &  R.  (2)  Decided  in  1792.  4  T.  R.  497. 
31ti.  (I)  2  Stark.  N.  P.  C.  31. 

(1)  1  M.  4-  R.  476. 
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general  issue,  with  two  special  pleas  of  justification,  alleging 
that  his  goods  had  been  clandestinely  and  fraudulently  re- 
moved to  avoid  a  distress  for  rent.  The  replication  took  is- 
sue upon  the  fact  of  fraudulent  and  clandestine  removal.  On 
the  part  of  the  plaintiff,  n.  prima  facie  case  of  trespass  was 
proved  as  alleged,  and  the  defendant  then  went  into  evidence, 
in  order  to  shew,  as  stated  in  the  pleas,  that  the  removal  was 
fraudulent  and  clandestine.  General  evidence  being  after- 
wards offered  by  the  plaintiff,  to  shew  that  the  removal  was 
not  fraudulent  and  clandestine.  Lord  EUenborough  was  of 
opinion,  that  it  was  not  competent  to  the  plaintiff,  in  that 
stage  of  the  cause,  to  enter  into  such  evidence,  since  all  the 
circumstances  were  in  issue,  and  the  removal  might  have 
been  proved  to  have  been  bona  fide  in  the  first  instance  :  that 
the  general  rule  was,  that  when  by  pleading,  or  by  means  of 
notice,  the  defence  was  known,  the  counsel  for  the  plaintiff 
was  bound  to  open  the  whole  case  in  chief,  and  could  not 
proceed  in  parts;  and,  therefore,  that  the  plaintiff  in  this  case 
should  at  once  have  proceeded  to  his  evidence,  to  repel  the 
inference  of  a  fraudulent  removal,  and  to  shew  that  it  had 
been  in  contemplation  of  the  party  to  change  his  residence 
previously.  His  Lordship  afterwards  added,  "Asa  general 
rule,  1  beg  it  may  be  understood,  that  a  case  is  not  to  be  cut 
into  parts,  but  when  it  is  known  what  the  question  in  issue 
is,  it  must  be  met  at  once.  If,  indeed,  any  one  fact  be  ad- 
duced by  the  defendant,  to  which  an  answer  can  be  given, 
the  plaintiff  must  have  an  opportunty  given  for  so  doing ; 
but  this  must  be  understood  of  a  specific  fact ;  he  cannot  go 
into  general  evidence  in  reply  to  the  defendant's  case.  There 
is  no  instance  in  which  the  plaintiff  is  entitled  to  go  into  half 
his  case  and  reserve  the  remainder." 

A  contrary  practice  seems  to  be  now  established,  on  the 
^authority  of  several  rulings  by  Lord  Tenterden.  (1)  Indeed,  [  *S43  ] 
since  the  recent  alteration  of  the  rules  of  pleading,  by  which 
very  numerous  issues  are  raised  on  the  record,  a  strict  adher- 
ence to  Lord  Ellenborough's  rule  would  lead,  on  the  one 
hand,  to  great  injustice,  if  the  consequence  were,  that  the 
plaintifl'  should  be  shut  out,  from  offering  evidence  in  an- 
swer to  the  defendant's  case  ;  on  the  other  hand,  a  great 
waste  of  time  would  be  caused  by  receiving  the  plaintiff's 
evidence  u])on  issues,  which,  it  may  turn  out,  the  defendant 
is  (luite  unable  to  prove.  (2) 

The  practice  however  is,  that  the  plaintid  may  elect  to 
give  such  evidence,  and,  if  he  elect,  he  is  bound  to  go  into 
his  whole  case.  If  he  undertake  to  repel  the  defendant's  plea, 
he  must  go  through  all  the   evidence,    which   he  proposes  to 

(1)  Browne  t).  Murray,  R.  &M.  254.         (2)  See  Williami  r.  Davieg,  1    C.    If 
Sjlvesterv.  Hall,tft.  n.  M.    164. 
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i^ivc  for  tlirit  ])iiri)nsn.  It  is  much  luore  convenient  for  the 
duo  administiLitioii  of  justice,  that  that  coru"se  should  be  adop- 
ted, otherwise  there  would  be  uo  end  to  evidence  on  either 
side,  as  the  defendant  would  be  entitled,  to  call  witnesses  to 
answer  those  last  produced  by  the  plaintiff,  to  rebut  the  justi- 
fication. (3)  Still,  however,  it  is  apprehended  that  this  rule 
must  be  taken  with  the  qualification,  which  Lord  EUenbo- 
rouglfs  rule  admitted,  namely,  that  where  the  defendant 
proves  a  specific  fact,  as  evidence  ill  support  of  an  issue,  the 
"  plaintiff'  may  give  evidence  in  contradiction  to  that  fact ;  in 
the  majority  of  cases,  the  plaintiff  could  not  be  reasonably 
called  upon  to  give  such  contradictory  evidence  by  anticipa- 
tion, nor  could  he  foresee  that  such  a  fact  would  be  proved. 
Ofihn  When   evidence    is  adduced  by  both    parties,    the    general 

i\XiLtii-   rii'^  '^5  ^''^'it  the  party  who  begins  is  entitled,    to  reply,  and  in 
p'y-  replying  he  is  not  restricted  to  a  comment    on  the    evidence 

advanced  in  opposition  to  his  case,  but  may  remark  upon  the 
whole  of  the  evidence  before  the  Court.  If  evidence  is  called 
by  the  plaintiff  in  reply  to  that  given  by  the  defendant,  the 
[  *344  ]  latter  has  the  right  *to  remark  upon  that  evidence,  but  not  to 
comment  generally  on  the  case.  If  in  answer  to  the  case 
made  by  the  party  who  begins,  the  other  party  offers  no  evi- 
dence, the  former  has  no  right  of  reply  ;  he  is,  however,  said 
to  have  such  a  right,  if  the  improper  course  be  pursued  of 
stating  new  facts,  though  no  new  evidence  be  given  in  sup- 
port of  the  statement ;  (1)  but  this  privilege  to  reply  must 
be  always  subject  to  the  discretion  of  the  judge,  and  is  not 
claimable  as  a  matter  of  right. (2)  In  a  recent  case,  (3)  where 
the  counsel  for  the  defendant,  having  proved  a  document  in 
cross-examination,  read  it  in  the  course  of  his  address  to  the 
jury,  without  putting  it  in  evidence,  Parke,  B.,  on  the  right 
to  reply  being  claimed,  said,  "  I  have  often  heard  it  threaten- 
ed, that  if  a  counsel  or  a  party  opened  new  facts,  the  oppo- 
site side  would  have  the  reply,  but  I  never  heard  such  a  reply 
actually  made."  The  learned  Judge  intimated  his  opinion, 
that  in  good  faith  the  document  ought  to  be  put  in  :  the  de- 
fendant's counsel  put  it  in  accordingly,  and  the  plaintiff'  re- 
plied, (a) 

(3)  By  Loid  Tenterden,    in    Browne  70.     Rex  v.  Carlisle,  6  C.  &  P.  636. 

V.  ftlurray.     R.    ace     by    Park,    J.,    in  (2)  Crerar  r.  Sodo,  M.  <|-  M.  S5.       3 

Roe,  Bart.  ».  Day,  7  C.  &  P.  707.  C.  &  P.  10. 

(I)  See  Rex  v.  Home.  20  How.    St.  (3)   Faitli  v.  M'Intyre,  7  C.  &  P.  44. 
Tr.  662.     Rex  v.  Bignold,  4  D.    &    R. 


(a)  In  England,  the  plaintiff's  counsel  opens  his  case  at  large,  commentinnr 
upon  the  facts  lie  expects  to  prove.  After  the  evidence  for  the  plaintiifF 
closes,  the  defendant's  counsel  opens  at  large  the  defence,  commenting  upon 
the  plaintift''s  case,  as  well  as  upon  the  testimony  he  expects  to  produce; 
and  then  a  general  reply  closes  the  case.     If  the  defendant  produce  no  evi- 
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The  rule  in  criminal  cases  difi'ers  from  that  in  civil,   from  CrimiDal 
the  circumstance,    that  as  the   crown  is    always  a  party,    the 
counsel  for  the  prosecution  have  in  strictness  the  right  to  re- 
ply, whether  evidence  be  adduced  in  defence  or  not.  (4) 


(4)  Since  the  prisoner's  counsel  bill 
came  into  operation,  the  practice  under  it 
has  been  regulated  hy  the  following  rules, 
agreed  to  by  twelve  of  the  judges,  three 
of  them  being  absent  :  7  C.  Jit  P.  G7(j. 

I.  That  where  a  witness  for  the  crown 
lias  made  a  deposition  before  a  magis- 
trate, he  cannot,  upon  his  cross-exami- 
nation by  the  prisoner's  counsel,  be  ask- 
ed whether  he  did  or  did  not,  in  his  dep- 
osition, make  such  or  such  a  statement, 
until  the  deposition  itself  has  been  read, 
in  order  to  manifest  whether  such 
statement  is  or  is  not  contained  therein  ; 
and  that  such  deposition  must  be  read 
as  part  of  the  evidence  of  the  cross- 
examining  counsel. 

II.  That,  after  such  deposition  has 
been  read,  the  prisoner's  counsel  may 
proceed  in  his  cross-examination  of  the 
witness,  as  to  any  supposed  contradic- 
tion or  variance  between  tiie  testimony 
of  the  witness  in  Court  and  his  former 
deposition  ;  after  which  the  counsel  for 
the  prosecution  may  re-examine  the  wit- 
ness, and  after  tin;  prisoner's  counsel  has 
addressed  the  jury,  will  be  entitled  to  the 
reply.  And  in  case  tiie  counsel  for  the 
prisoner  comments  upon  any  supposed 
variance  or  contradituion,  without  hav- 
ing read  the  deposition,  the  Court  may 
direct  it  to  be  read,  and  the  counsel  for 
the  prosecution  will  be  entitled  to  rejily 
upon  it. 

III.  That  the  witness  cannot,  in  cross- 


examination,  be  compelled  to  answer^  Prisoners' 
whether  he  did  or  did  not  make  such  or  counsel 
such  a  statement  before  the  magistrate,- 
until  alter  his  deposition  has  bei.'ii  read, 
and  it  appears  that  it  contains  no  men- 
tion of  such  statement.  In  that  event  Rule*. 
ihe  counsel  for  the  prisoner  may  proceed 
with  his  cross-e-vaminaiion  ;  and  if  the 
witness  admits  such  statement  to  have 
been  made,  he  may  comment  upon  such 
omission,  or  upon  the  eti'ect  of  it  upon 
the  other  part  of  his  testimony;  or  if  the 
witness  denies  tiuit  he  made  suah  state- 
ment, the  counsel  for  the  piisoner  may 
then,  if  such  statement  be  material  to  the 
matter  in  issue,  call  witnesses  to  prove 
that  he  made  such  statement.  But  in 
either  event,  the  reailing  of  the  deposi- 
tion is  the  prisoner's  evidence,  and  the 
counsel  for  the  prosecniion  will  be  enti- 
tled to  reply. 

IV.  If  tlie  only  evidence  called,  on 
the  part  of  the  prisoner,  is  evidence  to 
character,  although  (he  counsel  for  the 
prosecution  is  entitled  to  the  reply,  it 
will  be  n  matter  for  his  discretion  wlieth- 
er  he  will  use  it  or  not.  Cases  may  oc- 
cur in  which  it  may  be  fil  and  proper  so 
to  do. 

V.  In  cases  of  public  prosecutions  for 
felony,  instituted  by  liic  Cro\vii,  the  law 
ollicers  of  the  Crown,  and  those  who 
represent  them,  are,  in  strictness,  entitled 
to  the  reply,  although  no  evidence  is 
produced  on  the  part  of  the  prisoner. 


donee,  e.xccpt  what  is  drawn  out  on  the  cross-e.xamination,  no  reply  is  ad- 
mitted. Where  the  plaintitl'  produces  fre-sh  eviilence  in  contradiction  of 
some  facts  proved  by  tlie  defendant's  witnesses,  the  counsel  for  tiic  defend- 
ant, it  seems,  is  tiieii  entitled  to  comment  tipon  it,  not  liavinfr  had  an  ojipor- 
Innity  to  do  so  in  his  openin<r.  It  is  apparent,  from  this  course  of  f)raclice, 
tlie  time  consumed  in  the  trial  may  ottcii  be  shortened  by  compclliii{T  the 
])laintiir,  in  the  first  instance,  to  s])read  out  his  whole  case  ;  every  tliiiigr  that 
may  become  necessary,  .so  as  to  htive  the  comments  in  rejjly  of  the  defend- 
ants counsel.  And  Lord  Elicnboiouorh  at  the  circuit  reciuired  the  counsel 
for  the  plainlifi'  to  include  in  his  openinj^  the  lacts  in  reply  to  any  distinct 
answer  to  llie  action,  which  appeared  on  the  record  by  way  of  plea  or  notice, 
without  waitin;^'  to  see  wlictiicr  surji  defence  could  ho  jiroved  or  not.  This 
seems  unreasonable  ;  there  is  certainly  a  projXT  order  in  wiiich  tlie  evidence 
should  be  ])roduced  on  the  trial,  and  which  the  pleadings  and  nature  of  the 
controversy  will  readily  indicate  to  the  piesidin^r  judge ;  and  if  this  sin)uld 
be  violated,  and  the  rights  of  the  party  stilfer  by  reason  thereof,  the  court 
would  no  doubt  interfere ;  but  so  much  must  always  depend  upon  tlie  e.xer- 
cise  of  a  sound  discretion ;  that  it  would  be  unsafe  to  lay  down  any  general 
rule,  for  the  disobedience  of  which  an  excejilion  should  be  allowetJ.  SSee 
the  Observations  of  Nelson,  C  J.,  in  17  Wend.  U.  1  l^r*,  1 !!». 
lUO 
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*Skction  111. 
The  substance  of  the  Issue  to  be  proved. 


With  reference  to  the  question,  what  will  be  sufficient 
proof  of  an  issue,  to  entitle  a  party  to  a  verdict  upon  the  is- 
sue, it  will  be  convenient  to  consider,  in  the  first  place,  what 
are  the  rules  which  determine  whether  the  allegations  in- 
volved ill  the  issue  have  been  properly  supported  by  evidence, 
or  whether  there  is  such  a  difference  between  the  allegations 
and  the  evidence,  as  will  constitute  a  variance  ; — and  second- 
ly, what  are  the  cases  in  which  there  is  a  suflicient  approxi- 
mation of  the  evidence  to  the  allegations,  to  enable  the  judge 
to  amend  the  statement  in  the  pleadings,  so  as  to  make  it  con- 
formable with  the  evidence.  In  treating  of  these  subjects, 
the  term,  variance,  is  to  be  understood  to  mean  a  fatal  difl'er- 
ence  between  the  evidence  and  the  pleading,  unless  the  latter 
can  be  amended. 

A  general  rule,  governing  the  application  of  evidence  to  the 
points  in  dispute  on  any  issue,  is,  that  it  must  be  sufficient  to 
prove  the  substance  of  the  issue. 
[  *846  ]  *It  is  a  general  principle  of  evidence,  that  all  the  material 
facts  in  the  declaration,  which  are  put  in  issue,  must  be  estab- 
lished by  legal  proof.  Another  principle  is,  that  the  nature 
and  extent  of  the  proof  will  depend  upon  the  manner  in 
which  the  alleged  facts  are  introduced ;  allegations,  which 
are  merely  matters  of  inducement,  do  not  require  such  strict 
proof  as  those  which  are  precisely  put  in  issue  between  the 
parties.  (I)  Evidence,  as  Lord  Mansfield  used  frequently  to 
observe,  is  always  to  be  taken  with  reference  to  the  subject- 
matter  to  which  it  is  applied,  and  to  the  person  against  whom 
it  is  used. 

There  are  a  great  variety  of  examples,  both  in  civil  and 
criminal  cases,  which  might  be  cited  in  illustration  of  the  rule 
now  under  discussion.  The  object  of  the  present  section  will 
be  to  make  a  selection  of  such  examples  as  appear  most  gen- 
erally useful. 

In  an  action  of  trespass,  quare  clausum  fregit,  if  the  issue 
be  on  a  plea  by  the  defendant,  that  the  close,  in  which,  &:c., 
is  his  soil  and  freehold,  he  is  entitled  to  the  verdict  if  he 
prove  the  plea  as  to  "  the  parts  actually  trespassed  upon."  (2) 

In  an  an  action  on  a  bond,  if  the  defendant  plead  solvit  ad 
diem,  the  issue  will  be  maintained  by  proof  of  payment  before 


Induce- 
ment. 


Close  in 
which  is 
trespass. 


Plea,  sol 
vit  ad 
diem. 


(1)  By  Chambre,   J.,  1   New   Rep. 
210. 

(2)  Stevens  v.  Whistler,  11  East,  51. 


Richards  v.  Peakc,  2  B.  H,-  C.  918.  Bas- 
sett  V.  Mitchell,  2  B.  ^  Ad.  99.  Tap- 
ley  V.  Wainwright,  5  B.  4-  Ad.  399. 
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the  appointed  day  ;  and  payment  to  a  third  person  by  the  ap- 
pointment of  the  plaintiff  will  be  substantially  payment  to  the 
the  plaintitr  himself. 

In  an  action  of  covenant,  when  the  breach  assigned  is,  Covenant, 
"that  the  defendant  has  not  used  a  farm  in  a  husbandlike 
manner,  but  on  the  contrary  has  committed  waste,"  &c.  to 
which  the  defendant  pleads,  "  that  he  has  not  committed 
waste,"  <fcc.,  but  used  the  farm  in  a  good  and  husbandlike 
manner,  and  issue  *is  taken  upon  this,  the  plaintiff  cannot  [  *847  J 
give  evidence  of  any  unhusbandlike  treatment  of  the  farm, 
not  amounting  to  waste ;  for  the  issue  is  narrowed  to  this 
point.  (1) 

But,  in  general,  in  support  of  an  allegation  as  to  the  extent  Amount  of 
of  a  breach  of  duty,  or  breach  of  contract,  it  is  not  necessary  '"•'"'^^' 
to  give  evidence  of  a  breach  to  the  full  extent  of  the  allegation 
in  the  declaration.  In  an  action  of  waste,  for  cutting  down 
a  certain  number  of  tress,  proof  that  the  defendant  cut  a 
smaller  number  is  sufficient.  On  a  similar  principle  it  has 
been  adjudged,  that  in  an  action  on  a  policy  of  insurance  of  a 
ship,  though  the  allegation  be  a  total  loss,  the  plaintiff  may 
recover  for  a  partial  loss.  (2) 

In  an  action  for  an  assault,  if  a  plea  of  molliter  maims  ij?i- 
posuit,  or  sou  assault  demesne,  or  moderate  correction  of 
an  apprentice  for  sufficient  cause,  or  other  similar  plea,  be 
traversed  by  the  replication  de  injuria,  the  substance  of  the 
issue  is  the  cause  of  the  trespass ;  the  degree  of  force  used  is 
immaterial.  (3) 

In  an  action  against  a  sheriff,  where  the  plaintiff  declared,  Aciion 
that  he  had  J,  S.  and  his  wife  in  execution,  and  that  the  defen-  sheri'ir. 
dant  suffered  them  to  escape,  and  a  special  verdict  found,  that 
the  husband  alone  was  taken  in  execution  (the  execution  be- 
ing for  a  debt  due  from  the  wife  before  coverture),  and  that 
he  escaped,  the  Court  held,  that  the  substance  of  the  issue  was 
proved,  and  gav^e  judgment  for  the  plaintiff.  (4) 

In  an  action  on  a   simple  contract,  whether  assumpsit  or  Assunpiit. 
debt,  the  plaintiff  may  prove  and  recover  a  less  sum  than  he 
has  demanded  in  the  writ  ;  and  for  this  reason,  it  has  been 
held,  that  a  declaration  in  such  action  is  not  bad  for  specify- 
ing *a  less  sum,  though  the  breach  assigned  is  the  non-pay-  [  *848  J 
ment  of  the  whole  sum  demanded.  (1) 

In  actions  for  slander,  the  Courts  used  at  one  time  to  hold,  ^'^'[[j'""^'*" 
that  the  plaintilf  was  bound  to  prove  the  words  si)okcn  pre- 
cisely as  laid  ;  but  it  is  now  settled  that  it  wdl  be  sufficient, 
if  the  plaintilf  i)rov(!  some  material  part  of  the  words  alleged 
on  the  record.      If  the  declaration  contain    several  actionable 

(1)  Harris  V.  Mantle,  3  T.  II.  307.  (4)   Roberts  and  Wife  r.    Il.-rl.crt.    1 

(2)  Gardiner  r.  Crasdale,  "2  liurr.  !)04.     Sid.  5.  S.  V.  cited  Hull.  N.  V.  299. 

(3)  Pennr.  Ward,2C.  M..^R.  338.  k})  M'Uuiilin  u.  Cox,    1  If.  Ul.  249. 
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Replevin. 


Action  for 
assault. 

Consta- 
ble's dis- 
trict. 


words,  tlic  plaintid"  will  bo  entitled  to  a  verdict  on  proving 
some  of  thcni.  ('i)  (a) 

In  an  action  of  rei)levin.  where  the  defendant  avowed  tak- 
ing the  cattle  as  daniage-feasant,  the  })laintiif  pleaded  in  bar, 
that  one  W.  was  seised  of  a  house  and  land,  &c.  whereto  he 
had  common,  &c.,  and  demised  the  same  to  him  to  hold  from 
a  certain  day  next  before  for  a  year  ;  the  avowant  traversed 
the  lease  motlo  ct  forma,  upon  which  issue  was  taken;  the 
jury  found  a  special  verdict,  that  W.  made  a  lease  to  the 
plamtilfon  the  day  stated,  for  a  year  ;  and  the  plaintiff  had 
judgment,  for  although  this  is  not  the  same  lease  as  pleaded 
(since  this  begins  on  the  day,  and  the  other  not  so  soon),  yet 
the  Court  said,  the  substance  of  the  issue  is,  whether  or  not 
the  plaintitf  had  such  a  lease,  as  by  force  thereof  he  might 
have  common  at  the  time,  and  this  appeared  to  be  the  case 
here.  (3) 

If  the  issue  joined  between  the  parties  is,  whether  A.  &  B. 
were  churchwardens,  proof  that  one  was,  and  the  other  was 
not,  would  not  be  sufficient.  (4)  So,  where  the  declaration 
averred,  that  the  plaintitf  was  constable  of  a  particular  parish, 
and  that  he  was  assaulted  in  the  execution  of  his  office  as  cori- 

(2)  Compagnon  v.  Martin,  2  CI.  Rep.  cited  Bull.  N.  P.  300.  foxXy  v.  Imber, 
790.  6  East,  434. 

(3)  Pope  V.  Skinner,  Hob.  72.  S.  C.         (4)  Bull.  N.  P.  299. 


(a)  See  8  J.  R.  74. 

Where  the  words  are  alleged  to  have  been  spoken  charging  perjury,  held, 
that  the  plaintiff  was  to  be  held  to  the  proof  of  the  words  as  laid.  Aldrich 
V.  Brown,  11  Wend.  596. 

The  words  proved  must  be  the  same  in  substance,  1  Wend.  506  ;  though 
it  is  sufficient  if  he  only  prove  some  which  are  laid  and  are  actionable,  13 
id,  9. 

Words  laid  in  the  second  person  are  sufficiently  proved  by  evidence  of 
words  spoken  in  the  third  person.    7  S.  &  N.  223  ;  1  Binn.  345,  n.  (d)  contra. 

Where  the  words  are  not  actionable,  the  plaintiff  is  held  to  the  proof  of 
special  damage  as  set  forth  in  his  declaration;  the  latter  is  the  gist  of  the 
action.  1  Hall,  474. 

There  must  not  only  be  imprisonment,  but  an  infamous  punishment.  By 
I^ord  Holt  Salk.  G96.     But  denied  3  Wills.  177. 

Where  the  charge,  if  true,  will  subject  the  party  to  an  indictment  involv- 
ing moral  turpitude,  or  subject  him  to  an  infamous  punishment,  tlien  the  words 
are  actionable  in  themselves,  otherwise  not.  Brooker  v.  Coffin,  5  J.  R.  188  ; 
13  id.  124;  2  Bibb.  473;  1  Binn.  542  ;  id.  218;  2  Conn.  51  ;  3  S.  &  R.  255. 
It  must  be  either  a  felony,  or  a  misdemeanor  affecting  reputation.  19  J.  R. 
367 ;  3  S.  »Si.  R.  255.  The  gravamen  in  slander  is  the  degradation  which 
arises  from  the  imputation  of  an  infamous  offence ;  and  the  latter  is  tested 
by  the  punishment.  3  Murph.  4(36 ;  4  Hawks,  94.  And  in  Skinner  v.  White, 
1  Dev.  (fc  B.  471,  the  court  distinctly  recognize  the  rule  laid  down  by  Ld. 
Holt  ''  that  the  words,  if  true,  must  not  only  subject  the  party  to  imprison-r 
ment,  hut  an  infamous  punishment,  as  the  settled  rule  of  law  in  Nortli  Caro- 
lina. It  was  there  held,  that  to  cliarge  a  man  with  harboring  a  runaway 
slave  was  not  actionable,  without  proof  of  special  damage,  altliough  for  such 
offence,  he  might,  if  guilty,  be  indicted,  and  upon  conviction  be  fined  and 
imprisoned. 
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stable,  and  it  appeared  on  the  evidence,  that  he  had  been  sworn 
in  to  serve  for  a  whole  liberty,  of  which  the  parish  formed 
only  apart,  this  was  held  to  be  a  material  variance.  (5) 

*If  the  plaintiff  reply,  to  a  plea  of  tender,  that,  before  the  ^^^^J'^jf 
cause  of  action  and  alter  the  tender,  he  demanded  the  snm  r  *g49  i 
tendered,  he  will  be  obliged  to  prove,  under  the  issue  joined 
upon  this  replication,  a  demand  of  that  specific  snm.     The 
proof  of  a  demand  of  a  larger  sum  would  not  support  the 
issue.  (1) 

The  same  general  rule  of  evidence  applies,  if  possible,  still  ^;"3i,^*i 
more  strongly  to  the  case  of  criminal   prosecutions   than  to  cases. 
civil  suits.     It  is  an  universal  principle,  which  runs  through 
the  whole  of  the  criminal  law,  that  it  will  be  sufficient  to 
prove  so  much  of  the  indictment,  as  charges  the  defendant 
with  a  substantive  crime.     If  the  indictment  charges,  that 
the  defendant  did,  and  caused  to  be  done,  a  particular  act,  it 
is  enough  to  prove  either  the  one  or  the  other.     If  the  de-  Pros,  for 
fendant  is  charged  with  composing,  printing,  and  publishing 
a  libel,  he  may  be  convicted  only  of  the  printing  and  pub- 
lishing. (2)  (a) 

On  an  indictment  for  obtaining  money  under  false  preten-  I'-'^i'^e  pre- 
ces,  it  is  not  necessary  to  prove  the  whole  of  the  pretence 
charged,  proof  of  part  of  the  pretence,  and  that  the  money 
was  obtained  by  such  part,  is  sufficient.  (3) 

On  a  charge  of  petit  treason,  if  the  killing  with  malice  is  Petit  trea- 
proved,  but  no  cn-cumstances  ol   aggravation  are  proved  to 
make   the  offence  treasonable,   the  prisoner  may  be  found 
guilty  of  the  murder.  (4)     On  an  indictment  for  burglary  Burglary. 
and  stealing  goods,  if  it  appear  that  no  burglary  Avas  commit- 
ted, as  where  the  breaking   and  entering   were   not  in  the  Robbery, 
night — or  on  a  charge  of  robbery,  where  the   property  was 
not  taken  from  the  person  by  violence,  or  by  putting  him  in 
fear: — the  prisoner  may  be  found  guilty  only  of  the  simple 
larceny.  (5) 

(5)  Goode3t>,    Wheatly,    1    Campb.     cases  in  2  East,  P.  C.  515,  516. 
231.  (3)  Hill's  case,  lluss.   &  Ry.  Cr.  C 

(1)  Rivers   v.   Griffiths,    5    Ram.   S,-     190. 

Aid.  630.     Spybey  r.  Hide,   1  Campb.  (4)  Case  of  Swan  and  Jeflerya,  Fost. 

181.  Cr.  I..    104. 

(2)  Rex    r.   Hunt,   2    Campb.    583.  (5)  2  East,  P.  C.  513,  515,  516. 
Rex  V.  Williams,   ib.    646.      See   also 


(a)  Puhlishina;,  In  every  action  for  a  libel,  a  publication  of  the  libelloug 
matter  must  be  averred.  1  Caines'  581.  And  whore  the  declaration  alleges 
that  the  defendant  ruwposrd,  iirolr  ami  ilclircri/l  /<»  the  plaintiff,  ti  rrrlain  li- 
bel, &c.,  held,  tliat  this  avcnnent  was  not  sulficiont.  2  Hall,  171.  Jlut  where 
the  declaration  sets  forth,  that  the  dribndant  "di<l  publish  and  cause  and 
procured  to  be  published,"  a  certain  libel  addressed  to  the  plaintitr,  this  was 
considered  sufficient ;  for  the  particular  mode  of  publication  need  not  be  set 
fortli.   id. 
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r  %Jr\\  1      *^'^  '''^  trial  of  an  indictment  for  murder,  the  jury  may  find 
^  ^  the  prisoner  2;nilty  of  nianslauiflilor  only ;    for  the  ])rinci[)al 

.,  .    matter  is  the   killins:,  and   the  malice  is  oidy  a  circumstance 

Manner  of     .  /  ,  ?       .      i      /•      ,  /-      , 

death.         I'l  aggravation,   (i)     And  \i   the   manner  or  means  of  the 
death,  proved  at  the  trial,  agree  in  substance  with  the  means 
charged  in  the  indictment,  it  will  he  sufficient :    as,  where 
the  indictment  is  for  killing  with  a  dagger,  and  the  evidence 
prove  a  killing  with  a  staif ;  (2)   or  if  the  indictment  be  for 
killing  with  one  sort  of  poison,  and  the  evidence  proves  the 
killing  with  another;    snch  evidence  maintains  the  indict- 
ment, because  the  proof  of  the  instrument,  or  of  the  kind  of 
poison,  is  not  absolutely  necessary  to  the  proof  of  the  fact  it- 
self;  (2)  but  if  the  charge  is  for  poisoning,  and  the  death  is 
proved  to  have  been  caused  by  striking  or  starving,  &c.,  this 
evidence  would  not  support  the   indictment,  as  the  species 
of  death  in  the  one  case  is  totally  diHerent  from  that  in  the 
other.  (3) 
Principal.         If  the  indictment  charges  that  A.  gave  the  mortal  blow, 
and  that  B.  and  C,  were  present,  aiding  and  abetting,  &c., 
but  on  the  evidence  it  appears  that  B.  struck,  and  that  A. 
and  C.  were  present,  aiding,  &c.,  this  is  not  a  material  vari- 
ance, for  the  stroke  is  adjudged  in  law  to  be  the  stroke  of 
every  one  of  them,  and  is  as  strongly  the  act  of  the  others, 
as  if  they  all  three  had  held  the  weapon,  and  had  all  together 
struck  the  deceased.  (4)     The  identity  of  the  person,  suppos- 
ed to  have  given  the  stroke,  says  Mr.  Justice  Foster,  is  but  a 
circumstance,  and  in  this  case  a  very  immaterial  one.     The 
stroke  of  one  is,  in  consideration  of  law,  and  in  sound  reason 
loo,  the  stroke  of  all.     They  are  all  principals  in  law,  and 
principals  in  deed. 
Accessory.       If  two  persous  are  indicted  as  principals,  and  one  is  proved 
to  be  only  accessory,  he  must  be  discharged  on  this  indict- 
[  *851  ]  *ment ;  (1)  for  in  consideration  of  law  their  offences  are  quite 
different.     And  one  indicted  as  accessory  before  the  fact  can- 
not be  convicted  upon  evidence  proving  him  to  have  been 
(principal  in  the  second  degree)  present,  aiding  and  abetting, 
at  the  fact.  (2) 
Murder  of        In  Mackalleif  s  case,  (3)  where  the  prisoner  was  tried  for 
officer  111      |.]^g  murder  of  a  serieant  at  mace  in   London,    the  indictment 

execution  ot  "^  '  .  . 

his  office,  charged,  that  the  sheriff  made  a  precept  to  the  serjeant  for 
the  arrest,  and  it  appeared  upon  the  evidence,  that  there  was 
no  such  precept,  but  that  the  serjeant  made   the  arrest  ex  offi- 

(1)  Mackalley's  case,  9  Rep.  67,   b.  1  I'lowd.    9S.     Wallis's  case,   1    Salk. 
Co  Lit.  282.  a.     Gilb.  Ev.  233.  334.     Fost.  Disc.    351.     Towle's  case 

(2)  9  Rep.  67,  a.  Gilb.  Ev.  231.     1  on  st.  43  G.  3,  c.  58.     3  Price  145.     2 
East,  P.  C.  341.   Rex  v.  Clark,  1  Brod.  Marsh.  466,  S.  C. 

*  Bing.  473.  (1)  Gilb.  Ev.  232.      See    Fost.    Cr- 

(3)  9  Rep.  67,  a.     Gilb.  Ev.  231.    1     L.  361. 

East,  P.  C.  341.     2  Inst.  319.  (2)  Gordon's  case,  T  East,  P.  C.  352, 

(4)  Mackalley's  case,  9  Rep.    67,  b.         (3)  9  Rep.  61,  b.  67,  a.  68,  a. 
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ciodX  the  plaintiff's  request  on  the  entry  of  the  plaint  accor- 
ding to  the  custom  of  the  city  ;  and  all  the  Judges  held,  that 
tlie  variance  between  the  indictment  and  the  evidence  was 
not  material,  because  the  warrant  to  arrest  was  only  a  circum- 
stance, and  the  substance  of  the  matter  had  been  found, 
which  was,  that  the  prisoner  killed  an  officer  in  the  lawful 
execution  of  legal  process.  The  Judges  were  also  of  opinion, 
that  the  indictment  might  have  been  general,  (namely,  that 
the  prisoner  feloniously  and  of  his  malice  prepense  killed,  &/C.) 
and  that  the  special  matter  might  have  been  given  in  evi- 
dence ;  and  since  the  indictment  in  tlie  principal  case  con- 
tained such  an  avernjent,  they  held  that  the  charge  of  mur- 
der had  been  proved,  notwithstanding  that  the  special  matter, 
given  in  evidence,  might  vary  in  substance  from  the  special 
matter  contained  in  the  indictment. 

A  great  variety  of  cases  occur  in  the  books  with  respect  to  Avcrmcnis 
the  necessity  of  proving    averments  in  pleading.     Immaterial 
averments  need  not  be  proved.     It  is  a  general    rule,    that   a  Variance, 
discrepancy  between  the  allegation  and  the  proof  is  immate- 
rial, unless  it  be  in  respect  of  matter  which,  if  pleaded,  would 
be  material.  (4)     If  it  be  in  respect  of  a  matter  not  essential 
to  maintain  the  action  or  the  plea,  it  is  of  no  importance.     In 
an  action  upon  a  bill  of  exchange,    when  the  declaration  sta- 
ted the  bill  to  have  been  accepted  and  indorsed   before  it  be- 
came diie,  *and  the  proof  was,  that  it  was  indorsed  after  it  be-  [  *S52  | 
came  due,  the  Court  held  it  was  no  variance  ;  because  it  was  Avcrmenis 
immaterial,  whether  the  bill  was  indorsed    before  or  alter  it 
became  due  ;  and  therefore  it  was  unnecessary  to   prove    the 
indorsement  precisely  at  the  time  when  it  was  alleged.  (l)(a) 

(4)  3  Barn.  &  Cress.    122,    by  Lord         (1)  Young  r.  Wright,  1  Campb.  139. 
Tenlerden,  Ch.  J. 


(a)  If  a  note  is  pnyable  to  bearer,  or  is  endorsed  in  blank,  an  action  on  it 
may  bo  maintained  in  the  name  of  any  person,  without  the  plaintiff's  being 
required  to  show  lliat  he  liad  any  interest  in  it,  unless  he  possesses  the  note 
under  susjjicious  circumstances.  11  J.  R.  ."jlj  ;  7  Cow.  17G.  W  any  question 
of  mala  fide  possessio  arise,  that  is  a  matter  of  fact  to  be  raised  by  the  de- 
fendant, and  submitted  to  the  jury.  And  where  a  plaintiff  suing  as  endorsee 
was  ■j.fidiltous  person  and  the  judge  at  tiie  trial  nonsuited  hnn,  the  court  set 
aside  the  nonsuit  saying  'that  was  a  question,  which  should  have  been  sub- 
mitted to  the  jury.'  2  Hail,  .').')8. 

In  I'erry  v.  Eotsford,  5  Pick.  180,  the  declaration  was  for  not  delivering 
manufactured  articles  on  notice,  but  the  proof  was  different  in  regard  to  the 
day,  and  held  to  be  immaterial.  So,  in  VVatertown  v.  Draper,  \  I'ick.  I(i5, 
an  allegation  that  a  seine  was  placed  'in  and  across'  the  river,  and  the 
proof  was  in  and  not  exieudiug  arrass,  held,  to  be  no  variance.  So,  in 
Hastings  v.  Lovcring,  2  Pick.  214,  the  words  'the  oil  was  of  a  good  and  su- 
perior (luaiity,  to  wit,  prime  winter  oil'  were  not  materially  iliffcrcnt  from 
'sold  A.  2,000  gallons  jtrimc  (piality  winter  oil.'  So,  proof  of  waiver  of  no- 
tice will  support  the  declaration  which  alleges  notice  generally.  5  Pick. 
436  ;  3  Greenl.  233. 
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inioit.  (a)  'p},(5  general  rule  of  j)leading  in  cases  of  tort  is,  that  it  is 
sufficient,  if  part  only  of  the  allegation  stated  in  the  declara- 
tion be  proved,  ])rovidcd  that  what  is  proved  affords  a  ground 
for  maintaining  the  action,  supposing  it  to  have  been  correct- 
ly stated  as  proved.  There  is  one  exception,  liowever,  to 
this  rule,  which  is,  when  the  allegation  contains  matter  of  de- 
scription. There,  if  the  proof  given  be  different  from  the 
statement,  there  is  a  variance.  (2)  Thus,  in  an  action  on  the 
case,  (3)  for  making  a  false  and  malicious  charge  of  felony 
Avhere  the  declaration  stated  that  the  defendant  went  before 
Richard  Cavendish,  Baron  Waterpark,  of  Waterfork,  a  justice 
of  the  peace,  and  falsely  charged  the  plaintiff  with  a  felony, 
and  it  appeared  in  evidence  that  the  charge  was  made  before 
Richard  Cavendish,  Baron  Waterpark,  of  Watctyark,  the 
plaintiif  was  nonsuited.  '^Non  constat,'^  said  Lord  Tenter- 
den  and  Mr.  Justice  Holroyd  "  but  that  a  different  person  may 
have  the  title  mentioned  in  the  declaration." 
In  contract  jj  jg  quite  cuough  in  cases  of  tort,  if  the  same  ground  of  ac- 
tion, tion  is  proved  as  is  laid  in  the  declaration,  although  not  to  the 
extent  there  stated.  In  cases  of  contract  and  prescription,  it 
is  diflerent ;  for  in  the  former,  if  all  that  is  stated  in  the  dec- 
laration be  not  proved,  it  is  a  proof  of  a  different  contract,  and 
a  different  ground  of  action  ;  the  party  therefore  cannot  be 
entitled  to  the  judgement  of  the  Court.  In  the  latter  case, 
when  a  prescription  is  alleged  in  bar,  it  is  an  entire  thing,  and 
must  be  proved  to  the  extent  laid.  (4) 
Induce-  Au  aveimcnt  which  is  merely  matter  of  inducement  to  the 
?'*85''  1  *^ct^^*^5  need  not  be  proved  with  the  utmost  strictness  and 
precision.  Thus  where  an  action  was  brought  to  recover 
double  the  value  of  goods,  which  had  been  removed  for  the 
purpose  of  preventing  a  distress,  and  the  declaration  stated  a 
certain  sum  to  be  in  arrear  for  rent,  it  was  decided  that  the 
plaintiff  was  entitled  to  recover,  although  the  notice  of  dis- 
tress was  for  a  less  sum.  (1)  Here,  whether  the  particular 
sum  stated  in  the  declaration  was  in  arrear,  must  be  perfectly 
immaterial  :    the  damages  were  not  to  be  measured  by  the 

(2)  2  Bain.   &    Aid.    363,   l.y   Lord         (4)  2  Barn.  4-  Aid.  366, 
Tenterden.     4  Barn.  8r  Cress.  3S5.  (1)  Gwinnet  v.  Phillips,  3  T.  R.  6  43. 

(3)  Walters  jj.  Mace,  2    B.  4'   Aid.  See  another  instance  in  Stoddart  0.  Paim- 
758.  er,  3  Barn.  4"  Cress.  2,  stated  infra. 


A  count  for  services  is  supported  by  proof  that  the  plaintiff  was  prevented 
by  defendant  from  performing  the  service  in  tlie  manner  contracted  for.  5 
Pick.  4G9.     '  I  promise  '  is  supported  by  proof  '  I  prom.ised.'  id.  279. 

(a)  In  an  action  on  the  case  for  overloading  a  building  hired  for  storing 
goods:  Held,  that  evidence  that  defendant  promised  plaintiff  to  be  answera- 
ble for  all  damage  was  not  admissible ;  the  cause  of  action  set  fortli  being 
a  torU  16  Pick.  371. 
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quantity  of  rent,  but  by  the  value  of  the  goodSj  which  had 
been  removed- 

If  an  averment  may  be  struck  out  without  destroying?  the  ^Vhcrea- 

^  .  .  .,1  1  -'      .        vermeni 

plamtitf's  right  of  action,  it  will  not  be  necessary  to  prove  it;  maybe 
but  it  is  otherwise,  if  the  averment  cannot  be  struck  out  ^''■"*^''  ""'• 
Avithout  getting  rid  of  a  part  essential  to  the  cause  of  action  ; 
for  Jhen,  though  the  averment  be  more  particuhir  than  it  need 
have  been,  the  whole  must  be  proved,  or  there  is  a  fatal  va- 
riance. (2)  Thus,  in  the  case  of  Bristow  v.  Wright^  (3) 
which  Avas  an  action  against  the  sheriff  for  taking  the  goods 
of  a  lodger  without  leaving  a  year's  rent,  the  declaration  stat- 
ed some  particulars  of  the  demise  relative  to  the  time  of  pay- 
ment of  rent,  which  were  negatived  by  the  evidence,  and  the 
Court  held  that  the  variance  was  fatal.  There,  it  was  nec- 
essary for  the  plaintiff,  in  order  to  show  that  he  was  land- 
lord, to  set  forth  a  contract  between  himself  and  the  tenant, 
and  no  part  of  the  contract  alleged  could  be  struck  out,  be- 
cause it  was  in  its  nature  entire  :  though  it  was  admitted, 
that  the  part  of  the  contract,  relating  to  the  time  of  payment, 
need  not  have  been  averred. 

The  case  of  Williamson  v.  Allison,  (4)  illustrates  the  oth- 
er part  of  the  rule,  namely,  that  where  an  averment  may  be 
struck  out,  it  need  not  be  proved.  That  was  an  action  on 
the  case  in  tort;  for  the  breach  of  a  warranty  in  selling  goods 
unfit  for  sale,*and  the  declaration  averred,  that  the  defendant  [  *854  ] 
knew  the  goods  to  be  in  an  unfit  state,  of  which  fact  there 
was  no  evidence  at  the  trial  ;  but  the  Court  held,  that  such 
proof  was  unnecessary,  for  if  the  whole  averment  respecting 
the  defendant's  knowledge  of  the  unfitness  for  sale  were 
struck  out,  the  declaration  would  still  be  sulficient  to  entitle 
the  plaintiff  to  recover  upon  the  breach  of  the  warranty 
l)rovcd. 

In  an  action  of  assumpsit,  (1)  bv  the  indorsee  against  the  HiHoCex- 
indorser  of  a  bill  of  exchange,  the  declaration,  in  addition  to  "  ' 
the  other  requisites  to  charge  the  defendant,  alleged,  that  the 
bill  had  been  accepted.  At  the  trial  there  was  no  proof  of  an 
acceptance,  and  it  was  held,  that  as  the  holder  of  a  bill  is  not 
bound  to  present  it  for  acccjitance  before  it  becomes  due,  and 
the  acceptance  or  non-acce[)tance  docs  not  vary  the  responsi- 
bility against  the  indurser,  it  being  at  all  events  his  duty  to 
pay  the  bill  if  prior  jiarties  did  not,  the  averment  of  accept- 
ance was  immaterial,  and  the  plaintiff  therefore  not  bound  to 
prove  it. 

The  same  rule  is  applicable  to  averments  in  an  indictment.  •"•'•<"•- 

(2")   By  Lawrence,  J.,  in    WilliamRon  M)   2  I'list,  .160.     See  also  IVppin  r. 

r.  Allison,  II  East,  4.")2.  Solomon.  .')  T.  It.   A96.      lUootnfield  v. 

(S)  2  Doug.  664.     tSbe  5  T.  11.  496.  Joua-,  \  Harn.  ic  Cres*.  3'<0. 

2  East,  450,  452.     8  East,  9.  (1)  Tanner  v.  13ean,  4  IJ.  4-  C.   312. 
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Jf  HU  iivcriiicul  m;iy  be  eiiliicly  omitted,  without  affecting  the 
charge  against  the  prisoner,  and  without  detriment  to  the  in- 
dictment, it  will  be  considered  as  surphisagc,  and  may  be  dis- 
Kobbery.     legardcd  in  evidence.     Thus  where  the  prisoner  was  charged 
with   a   rubbery    near   the   highway,    and    the    robbery   was 
])roved,  but  not  near  the  higliway  (2) — where  the  robbery 
was  averred  to  have  been  committed  in  the  house  of  a  certain 
person  named,  and  the  name  of  the  owner  was  not  proved  (3) 
Arson.         — and  where  the  offence  of  arson  was  stated  in  the  indictment 
to  have  been  committed  in  the  night-time,  and  was  proved 
not  to  have   been  in  the  niglit-time,  (4) — in  these  cases,  all 
the  Judges  were  of  opinion,  that  the  convictions  were  proper, 
and  the  i)risoners  were  ousted  of  the  benefit  of  clergy.     But 
I  *855  1  where  the  averment  in  *the  indictment  is  sensible  and  mate- 
I3urgiary.    rial,  it  ought  to  be  regularly  proved;    as,  where  the  prisoner 
Avas  indicted  for  a  burglary  in  the  house  of  J,  D.  with  intent 
to  steal  the  goods  of  J.  W.,  and  it  ajjpeared  in  evidence  that 
no  such   person   had  any  goods  in  the  house,  but  that  the 
name  of  J.  W.  was  put  by  mistake  for  J.  D.,  (1)  the  Judges 
held,  that  it  was  material  to  state  truly  the  property  of  the 
goods,  and  on  account  of  this  variance  the  prisoner  was  ac- 
quitted. 
Variance  Where  the  action  is  brought   upon  a  contract,  the   contract 

irac""  (a)     o^o^^^^  ^^  be  Stated  correctly,  and  proved  as  laid  ;  and  if  any 

(2)  Wardle'a  case,  2  East,  P.  C.  785.     9,  S.  C. 

Russ.  Sf  Ry.  Cr.  C.  9.  S.  C.  (4)    Minton's   case,    2   East,   P.   C. 

(3)  Pve's  case,    Johnstone's    case,  2     1021. 

East,  P.  C.  785.     Russ.  &   Ry.    Cr.  C.         (1)  Jenk's  case,  2  East,  P.  C.  514. 


[a)  Variance  in  name.  That  mistake  in  the  Christian  name  of  one  of  the 
plaintiffs  could  only  be  in  abatement,  was  thoi]<rht  too  clear  for  argument.  2 
Hall,  569.  But  in  a  late  case  against  two  defendants,  in  assumpsit,  in  which 
one  was  arrested  and  the  other  returned  not  found;  and  it  appeared  on  the 
trial  that  the  defendant  not  brought  in  was  misnamed  in  the  declaration,  as 
being  called  John  instead  of  Geurge,  the  plaintiff  was  nonsuit  for  the  vari- 
ance. It  was  admitted  that  if  both  had  been  arrested,  the  misnomer  must 
have  been  in  abatement. 

But  the  addition  of  senior  or  junior  to  a  name  is  mere  matter  of  descrip- 
tion, and  forms  no  part  of  the  name.  The  addition  is  useless,  and  the  omis- 
sion thereof  furnishes  no  ground  of  objection  on  account  of  variance,  where 
there  is  any  other  addition  or  description  by  which  the  real  party  intended 
can  be  ascertained.     11  Wend.  522 ;  7  J.  R.  549 ;  10  Mass.  203. 

No  person  can  maintain  an  action  as  endorsee  of  a  bill  of  exchange, 
against  the  drawer  or  acceptor  without  proving  an  assignment  of  the  bill  by 
the  payee.  And  he  must  do  tiiis  by  proving  the  signature  of  the  assignor, 
either  by  evidence  of  the  handwriting,  or  by  other  sutRcient  evidence.  6 
Mass.  386. 

If  a  note  is  made  payable  to  a  person  named  or  bearer,  and  by  him  in- 
dorsed, the  plaintiff  suing  as  bearer  need  not  prove  the  handwriting  of  the 
indorser.     5  Pick.  526. 

It  is  a  very  clearly  established  principle  of  law,  that  if  one  man  receive 
money,  which  ought  to  be  paid  to  another,  or  belongs  to  him,  the  action  for 
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part  of  the  contract  proved  vary  materially  from  that  stated  in 
the  pleadings,  the  whole  foundation  of  the  action  fails,  since 
the  contract  is  entire  and  indivisible.  (2)  (a)     If  the  contract, 

(2)  1  T.  R.  240.  3  T.  R.  645.  The  3  Manle  &  Sel.  173.  Squi.e  v.  Hunt, 
following  are  the  principal  casen  on  this  3  Price,  68.  W  ildman  v.  Glos-*op,  1 
subject,  decided  before  the  statutes  ena-  Barn.  &.  Aid.  9.  Tucker  «.  Cracklin,  2 
bling  the  Judge  to  amend  variances  at  StarUie  N.  P.  C.  3S5.  Parker  v.  Pnlin- 
the  trial  :  Bristow  r.  Wright,  2  Doug,  er,  4  Barn.  &  Aid.  387.  Strong  ».  Rule, 
664,  (supra,  p.  853,  S.  C.)  Carlisle  3  Bing.  315.  The  following  are  cases 
V.  Trears,  Cowp.  671.  Churchill  v.  on  proinisory  notes  and  bills  of  exchange. 
Wilkin?,  1  T.  R.  447.  Durston  t:  Tu-  Whitwell  v.  I2ennet,  3  Bos.  &  I'ull.  559. 
than,  cited  3  T.  R.  67.  Littler  v.  Hoi-  Gordon  v.  Austin,  4  T.  R.  611.  John- 
land,  3  T.  R.  590.  Hockin  v.  Cooke,  son  v.  Mars,  2  Canipb.  305.  Roche  v. 
4  T.  R.  314.  Leery  v.  Goodson,  4  T.  Campbell,  3  Campb.  247.  Hodge  /•. 
R.  687.  White  w.  Wilson,  2  Bos.  &  Fillis,  3  Campb.  463.  Hutchinson  w. 
Pull.  116.  Penny  t).  Porter,  2  East,  2  I'iper,  4  Taunt.  810.  Exon  v.  Russell, 
Brown  u.  Sayce,  4  Taunt.  320.  Pool  4  Maule  .^  Selw.  505.  Alountstophen  r. 
V.  Court,  4  Taunt.  700.  Cohen  r.  Han-  Brooke,  1  Barn.  Sr  Aid.  224. 
nam,  5  Taunt.  101.     Arnfield  v.    Bate, 


money  had  and  received  will  lie  in  favor  of  the  party,  to  ■whom  of  right 
the  money  belongs.    1  Sum.  R.  .'H?. 

(ffl)  See  Knox  v.  Martin,  8  N.  IL  R.  Li5,  where  it  was  held  that  the  con- 
pideration  of  a  promise  must  not  only  be  proved,  but  it  must  be  proved  as 
laid  in  the  declaration. 

And  whore  the  promise  was  to  bear  a  portion  of  tiie  e.vpenses  which  the 
plaintiff  might  incur  in  defending  a  suit  brouglit  igainst  liimself;  held,  that 
this  would  not  sustain  a  count  for  money  paid  to  the  defendant's  use;  it 
ought  not  only  to  appear  that  the  money  was  advanced  on  account  of  the 
defendant,  but  tliat  it  was  lawfully  advanced  on  her  account,  id. 

In  an  action  against  tiie  maker,  a  promissory  note  may  be  given  in  evi- 
dence under  the  money  count-s,  although  tlio  consideration  of  the  note  be 
work  done.  Smith  v.  Van  Loon,  1(>  Wend.  (i5i>.  Hughes  r.  Wheeler,  8  Cow- 
en,  77.     And  upon  whatever  consideration  it  may  be  made. 

Where  plaintiff  contracted  to  deliver  a  quantity  of  stones,  and  receive  in 
payment  part  goods  and  part  money.  The  stones  were  delivered  and  the 
plaintiff  had  received  the  goods — when  defendant  sued  and  recovered  for 
the  goods.  Held,  that  plaintiff  was  then  entitled  to  recover  the  full  amount 
on  the  count  for  goods  sold  and  delivered.  1  Pick.  .57. 

When  a  special  contract  exists,  and  one  party  has  partly  performed,  in 
money  or  labor,  and  the  time  and  opportunity  for  full  performance  has  gone 
by,  he  who  has  been  benefitted  shall  refund  to  that  amount;  and  if  ho  fail, 
he  who  has  partly  performed  may  abandon  the  special  agreement,  if  it  oven 
be  a  sealed  instrument,  and  recover  so  nuich  as  lie  deserves  to  have.  Erwin 
V.  Bell,  I  Yerg.  R.  H.l;  Peck's  R.  l/d;  Elliott  v.  Wilkinson,  8  Verg.  ill. 

A  distinction  seems  to  be  taken  in  the  English  cases  between  part  per- 
formance of  a  contract  for  work  and  labor,  ami  ])art  |>orforiirince  of  a  con- 
tract for  the  delivery  of  spncitic  articles;  in  tlu!  foniier  case  the  contract 
must  be  performed,  but  in  the  latter,  the  plaintiff  will  be  entitled  to  rec()V(!r 
for  the  articles  delivered  if  th'*  defendant  retains  them  m  his  ])o.><session.  !» 
B.  &  C.  ',M').  A  late  case  in  New  York  denies  the  soundness  of  this  dis- 
tinction, and  nfiirms  that  in  neither  case  is  the  plaintiff  entitled  to  recover. 
IS  Wend.  187.     Rut  see  (I  N.  IL  R.  4!>-3. 

In  Keys  v.  Stone,  .'^  Mas.s.  R.  .'{'.>1,  decided  in  18(1!>,  which  was  assumpsit 
and  the  pkiintilf  declared  on  a  special  agreement,  a  qnantum  inrntil  and  a 
general  indebilaties  assumpsit,  and  on  the  trial  he  proved  a  special  agree- 
ment, but  different  froju  that  declared  on: — He:d,  that  he  might  recover  on 
the  general  count,  if  his  evidence  would  support  it.  Parsons,  (.;.  J.,  in  de- 
livering the  judgment  of  the  court,  says — "The  opinion  of  the  court  below 
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therefore,  fi)r  the  breach  of  which  the  action  is  brought,  was 
in  the  alternative,  at  the  option  of  the  defendant,  (as  to  dehv- 
er  thin  or  that  (luantity  of  goods  at  one  lime,  and  the  reraain- 


(to  tljc  contrary)  was  formerly  IiolJcn  to  be  the  law,  and  the  case  of  Weaver 
V.  Boroiijrhs,  (I  Str.  ()IS,)  l)oforo  Ld.  Raymond  is  an  authority  to  that  pur- 
pose. Tliis  Ijd.  Miinsliold  observes  was  tlie  rule,  Aviien  it  was  the  fashion  to 
lay  hold  of  a  nonsuit,  whenever  it  could  be  done.  His  Lordship  first  over- 
ruled it  in  17r)!),  cited  at  the  bar  from  Bullcr's  N.  P.  ]3!>.  And  it  was  tlien 
his  opinion,  tiiat  where  the  evidence  was  sufficient  to  support  the  action  on 
a  general  count,  supposing  no  special  agreement  laid,  the  plaintiff  might 
recover  on  such  general  count,  although  there  were  a  special  agreement 
laid,  whether  the  plaintiff  attempted  to  prove  it  or  not. — Afterwards  in  1781, 
the  case  of  Payne  r.  Bacomb,  Doug.  G51,  came  before  the  whole  court. 
Ashurst,  J.,  adliered  to  the  ohl  rule,  and  had  directed  a  nonsuit ;  but  it  was 
set  aside,  and  a  new  trial  ordered.  Certainly  the  modern  practice  is  the 
least  expensive  to  the  parties,  and  most  agreeable  to  the  justice  of  the  case  ; 
and  no  inconvenience  can  result  from  it.  For  a  judgment  on  the  gen- 
eral count  would  be  a  bar  to  an  action  on  the  special  agreement  Accord- 
ingly Espinasse  in  his  digest,  140,  considers  the  modern  practice  as  settled, 
notwithstanding  the  former  contrary  resolutions."  Mr.  Lawes  also  (Tr.  on 
Assump.  p.  4.)  observes : — "  A  distinction  was  once  observed,  that  when  the 
plaintiff  attempted  to  prove  the  special  agreement,  and  failing  on  it,  he 
should  not  be  permitted  to  go  into  evidence  on  the  general  count,  although 
if  no  such  attempt  was  made,  he  might.  But  Lord  Mansfield  did  not  ap- 
prove of  that  distinction  ;  nor  does  there  appear  to  be  any  reason  or  legal 
principle,  on  which  it  can  be  maintained." — He  remarks  however,  (p.  10,  11) 
"  The  cases  only  allow  the  plaintiff  to  resort  to  his  general  count  where  his 
special  contract  has  failed  altogether.  But  where  a  party  declares  on  a 
special  contract  seeking  to  recover  thereon,  and  altogether  fails  in  his  right 
to  do  so,  he  may  recover  on  a  general  count,  if  the  case  be  such  that  sup- 
posing there  had  been  no  special  contract^  he  might  have  recovered  on  such 
a  count;  as  in  the  case  of  a  plaintiff  suing  a  dei'endant  as  having  built  a 
house  for  him  according  to  agreement,  there,  if  he  fail  to  prove  that  he  has 
built  it  according  to  any  agreement,  he  may  still  recover  for  his  work  and 
labor  done.  (Per  Mansfield,  C.  J.  1  N.  R.) 

The  principle,  that  no  action  can  be  maintained  upon  an  implied  promise, 
where  the  subject  is  embraced  in  a  special  contract,  applies  to  cases  where 
the  special  contract  is  valid,  and  the  plaintiff,  if  he  had  framed  a  special 
count  properly,  have  recovered  upon  it.  But  where  defendant  would  avoid 
any  action  upon  an  implied  promise  by  proving  a  special  agreement,  he  must 
show  such  an  one  as  would  be  valid  in  law.  Per  Parris  J.  in  Holbrook  v. 
Armstrong,  1  Fairf  R.  31.  He  cannot  avoid  the  special  agreement  by  bring- 
ing it  within  the  statute  of  frauds,  and  still  make  use  of  that  agreement  to 
defeat  his  implied  promise,  ib.  Plaintiff  delivered  defendant  certain  cows, 
■which,  according  to  the  verbal  agreement  of  the  parties  were  eitlier  to  be  re- 
turned at  the  expiration  of  two  years,  or  their  value,  unless  defendant  should 
be  dissatisfied  with  his  bargain  in  respect  to  an  exchange  of  farms;  in  the 
latter  event,  the  cows  were  to  become  defendant's  absolutely :— it  appearing 
that  defendant  was  well  satisfied  with  the  exchange  of  farms,  but  still  re- 
fused to  return  the  cows : — Held,  that  plaintiff  was  entitled  to  recover  their 
value: — -tiie  court  saying:— By  retaining  the  article,  he  is  to  be  considered 
as  electing  to  consider  it  a  sale,  ab  initio,  then,  in  as  much  as  there  was  a 
delivery  of  the  cows,  and  a  complete  performance  on  the  part  of  the  plain- 
tiff within  a  year,  it  may  well  be  doubted  whether  the  clause  of  the  statute 
relied  upon  has  any  applicability  to  the  case.  But  if  it  had,  and  the  defend- 
ant could  shield  himself  under  it  from  the  performance  of  his  special  agree- 
ment, we  think  the  action  may  well  be  maintained  under  the  general 
counts." 

"  Where  the  evidence  is  sufficient  to  support  the  general  count,  supposing 
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der  at  another,)  it  ought  to  be  so  stated  ;  for  if  the  declaration 
states  an  absolute  contract,  and  the  proof  is  of  a  contract  in  the 
alternative,  the  plaintiti'  cannot  recover,  although  the  defend- 

the  plaintiff  had  not  declared  on  the  special  agreement,  he  is  entitled  to  re- 
cover without  any  attempt  to  support  the  airreeinent.*'  Per  Woodwortli,  J., 
in  Reynolds  v.  Cleveland.  4  Cow.  28:2,  W3,  (citincr  7  J.  R.  3(1;  10  ib.  182  ;  4 
B.  &.  P.  351  ;  5  Mass,  3'Jl.)  In  Robertson  v.  Lynch,  18  Jolin.  Pv.  4.W,  the 
court  say — "  Where  there  is  a  count  on  a  special  a<Treement  coupled  with  a 
general'count  for  goods  sold,  the  plaintiff  may,  undoubtedly,  abandon  his 
special  count,  even  after  he  has  attempted  to  prove  it  and  failed;  and  may 
then  resort  to  his  general  count.  But  this  can  only  be  done  where  the 
proof  is  adapted  to  the  general  count.  It  can  never  be  allowed,  where  the 
goods  were,  in  truth,  delivered  under  a  special  agreement ;  and  where  the 
plaintiff  might,  beyond  all  question,  sustain  a  proper  count  on  the  special 
agreement." 

A  party  may  recover  under  the  common  counts,  in  assumpsit,  for  the  stip- 
ulated price  due  on  a  special  contract,  not  under  seal,  where  such  contract 
lias  been  executed.  Feeter  v.  Heath,  1 1  Wend.  4-7 — 12  East,  1 ;  5  Dow.  &. 
Ry.  277—10  Mass.  287;  4  Cowen,  504  ;  7  Cranch,  299. 

Though  the  non-compliance  with  the  terms  of  the  special  contract  was 
not  occasioned  by  any  fault  on  the  part  of  the  defendants,  still  the  action  on 
the  general  count  for  services  performed  may  be  maintained,  if  defendant 
has  in  any  mode  waived  objection  to  such  non-compliance  : — as,  where  by 
the  contract,  one  half  of  the  stipulated  sum  for  making  a  road  was  to  be 
paid  when  the  road  should  be  completed,  and  the  other  half  in  one  year  from 
that  time ;  defendant  paid  the  first  half,  knowing  that  the  road  had  not  been 
completed,  and  making  no  objection  on  that  account;  it  was  held,  that  plain- 
tiff was  entitled  to  recover  as  much  as  he  deserved  to  have  for  his  work — 
such  payment  amounting  to  a  waiver  of  objection  to  the  plaintiff's  non-com- 
pliance with  the  special  contract.    Haydenz?.  Maddison,  7  Greenl.  R.  70. 

One  general  rule  in  relation  to  special  agreements  for  the  performance 
of  labor,  delivery  of  materials,  or  the  like,  is,  that  so  long  as  the  contract 
continues  executory,  the  plaintiff  must  declare  specially ;  but  when  it  has 
been  executed,  he  may  declare  generally — using  only  the  appropriate 
common  counts.  This  he  may  do  although  the  special  agreement  was  in 
writing.  Per  Bronson,  J.,  in  Alead  v.  Degolyer,  16  Wend.  032.  Where 
the  case  is  such  that  the  plaintiff  might  recover  on  the  general  count, 
it  will  be  no  objection  that  the  declaration  also  contains  a  count  on  a  special 
agreement;  and  if  the  plaintiff  attempt  to  prove  the  special  agreement,  and 
fail  to  do  so,  it  will  not  prejudice  liis  right  to  recover  under  the  general 
counts,  ib.  Payne  v,  Bacomb,  Dougl.  051.  Tuttle  v.  Mayo,  7  John,  R.  132; 
Robertson  v.  Lynch,  18  ib.  35L 

Where  there  has  been  a.  part  performance  of  a  special  contract,  which  is 
then  abandoned  by  the  mutual  consent  of  the  parties,  or  is  rescinded  by  the 
wrong  act  of  the  defendant: — then  also  the  plaintiff  may  resort  to  the  ap- 
propriate common  counts,  and  recover  for  his  labor  and  materials  done  and 
furnished  under  the  agreement  Mead  v.  Degolyer,  supra. 

But  if  the  8])ecial  contract  is  still  subsisting,  and  no  act  has  been  done  by 
one  party,  which  will  authorize  the  other  to  consider  it  rescinded,  the  plain- 
tiff cannot  resort  to  the  common  counts.  Clark  r.  Smith,  14  J.  R.  320. 

Upon  a  building  contract  under  seal ;  it  was  held,  that  plaintiff  might  bring 
an  action  of  debt  and  join  a  (jiuintum  meruit  for  labor  and  materials  ;  for  an 
action  of  debt  is  a  common  law  remedy  on  a  simple  contract  as  well  as  on 
a  specialty,  and  that  it  lies  even  on  a  qunntutn  meruit  and  ({unntum  vulehnnt. 
Smith  r.  Lowell,  8  Pick.  178.  See  also  Norris  v.  School  District  No.  1,  in 
Windsor,  3  Fairf  R.  293. 

It  may  now  be  considered  as  the  settled  law  that  where  one  party  has  en- 
tered into  a  special  contract  to  perform  work  for  another  and  furnish  mate- 
rials, and  the  work  is  done  and  the  materials  are  furr.ished,  but  not  in  the 
manner  stipulated  in  the  contract,  yet  if  the  work  and  materials  arc  of  any 


798  The  Sithstanrc  of  Tssiic  proved.  [Ch.  2. 

ant  may  have  determined  his  option.  (3)  (a)  In  an  action 
against  a  carrier,  on  a  general  undertaking  to  carry  safely, 
proof  of  a  contract,  to  carry  safely,  fire  and  robbery  excepted, 
is  a  variance.  (4)  So  in  a  case  (5)  where  the  plaintiff  brought 

[  *S5G  J  'lis  Action  on  the  warranty  of  ahorse,  stating  the  warranty  to 
be  that  the  horse  was  sound,  and  it  ajjpeared  upon  the  proof 
that  the  warranty  was,  that  the  horse  was  sound  except  a 
kick  on  one  of  it's  legs,  tliis  was  also  held  to  be  a  ground  of 
nonsuit,  though  the  unsoundness  which  was  proved,  and  for 
which  the  action  was  brought,  had  no  relation  to  the  leg. 

_    ,     .  This  rule  is  not  confined  to   actions  of  assumpsit.     In   an 

Contract  •  c  i  i  i  i 

staled  in      actiou  01  tort  also,  whcrc  the  contract  is  necessary  to  be  stat- 
t"ori"*'(/f     ^^'  ''^  order  to   maintain  the  ground  of  action  as  laid  on  the 

(3)  Penny  v.  Porter,  2  East,   2,   and         r4)  T.ntharn  v.    Rutley,   2   Barn.   Sr 
see  2  East,  134.     Cooke  v.    JMunstone,     Cress.   20. 
1  Bos.  ^  Pull.  N.  R.  351.  (5)  Jones  v.  Cowley,  4  B.  ^  C.  445. 


value  and  benefit  to  the  other  party  he  is  answerable  to  the  amount  whereby 
he  is  benefitted.  Parris,  J.,  in  Norris  v.  School  District,  in  Windsor,  3  Fair?. 
R.  293  ;  Hay  ward  v.  Leonard,  7  Pick.  181  ;  Cutter  v.  Close;  5  C.  6c  P.  337; 
Roscoe's  ev.  221. 

(a)  Where  goods  are  delivered  upon  a  special  contract,  and  the  opposite 
party  refuses  to  perform,  the  person  delivering  the  goods  may  elect  to  con- 
sider the  contract  as  rescinded,  and  recover  in  an  action  for  goods  sold  and 
delivered.  Gay  v.  Hull,  11  J.  R.  441.  In  Holbrook  v.  Armstrong,  1  Fairf. 
31,  the  defendant  by  his  contract  was  to  return  certain  cows  upon  a  certain 
contingency  ;  but  the  contingency  did  not  happen,  and  the  defendant  refused 
to  return  the  cows  :  Held,  that  by  retaining  them,  he  was  to  be  considered 
as  electing  to  consider  it  a  sale,  ab  initio,  and  the  plaintiff  was  entitled  to 
maintain  an  action  on  the  general  cocnt  for  goods  sold  and  delivered. 

If  both  parties  also  have  departed  from  the  special  contract,  either  may 
declare  upon  the  common  counts.  1  Pick.  57. 

[b)  When  an  offence  created  by  statute,  may  be  committed  by  one  alone, 
but  in  fact  is  committed  by  several,  the  offence  is  not  in  the  nature  of  a 
joint  contract,  but  of  a  trespass,  although  the  penalty  be  sued  for  in  a  qui 
tarn  action  of  debt  or  information.  By  Parsons,  C.  J.,  in  Webster  v.  Lee,  5 
Mass.  2GG.  In  an  information  against  several  defendants,  the  plea  is  that 
they  are,  and  each  of  them  is  not  guilty.  And  in  an  action  of  debt  qui  tarn, 
not  guilty  is  also  a  good  plea.  But  if  debt  qui  tarn  be  sued  against  several, 
demanding  a  joint  forfeiture,  on  a  plea  of  ?u7  debet,  all  the  defendants  ought 
to  be  found  indebted,  because  tlie  form  of  the  action  is  on  a  joint  contract, 
although  the  debt  arises  from  a  tort.  But  unquestionably  the  action  might 
have  been  sued  against  any  one  or  more  of  the  defendants;  for  the  tort 
being  several,  as  well  as  joint,  the  debt  may  follow  the  nature  of  tlie  tort, 
on  which  it  is  founded.  The  exception  to  this  rule  arises  from  the  nature 
of  the  offence.  As  when  the  offence  created  by  a  statute  is  the  making  of 
a  contract  prohibited  by  it,  the  contract  must  be  charged  and  proved  accord- 
ing to  the  truth  of  the  case.  id.  In  Boutelle  v.  Nourse,  4  Mass.  431,  which 
■was  a  qui  tarn  action  to  recover  a  penalty  for  takiiig  fish  contrary  to  the 
statute,  it  was  held,  that  if  several  join  in  taking  the  fish,  a  recovery  and 
satisfaction  against  one  of  the  offenders  is  a  bar  to  an  action  brought  against 
the  others.  Parsons,  C.  J.,  observes  : — "Although  debt  qui  tarn  lies  to  re« 
cover  the  penalty,  yet  the  debt  arises  from  a  trespass,  which  in  its  nature  is 
several  as  well  ns  joint" — "  If  several  persons  were  fishing  at  the  same 
time,  each  witii  his  own  net,  and  on  his  own  separate  account,  they  would 
be  separately  liable  to  the  penalty,  each  one  for  the  fish  he  caught,  although 
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record,  the  contract  ought  to  be  proved  as  stated.  Thus  in 
an  action  against  two  defendants  for  deceit,  cliarged  in  the 
declaration  to  have  been  committed  by  them  in  a  joint  sale  of 
their  joint  property,  the  Court  of  King's  Bench  held,  as  there 
was  no  evidence  against  one  of  the  defendants,  that  the  ac- 
tion could  not  be  maintained  against  the  other.  (1)  The  joint 
contract  here  described,  said  Lord  Ellenborough,  in  deliver- 
ing the  judgment  of  the  Court,  is  the  foundation  of  the  joint 
warranty  laid  in  the  declaration,  and  essential  to  it's  legal  ex- 
istence and  validity  ;  and  it  is  a  rule  of  law,  that  the  proof  of 
the  contract  must  correspond  with  the  description  of  it  in  all 
material  respects. 

It  will  not  be  necessary  for  the  plaintiff  to  state  all  the  sev-  whatparu 
eral  parts  of  a  contract,  which  consists  of  distinct  and  collate-  ofconiraci 
ral  provisions  ;  but  it  is  suliicient  to  state  so  much  of  the  con-  siaied.'*' 
tract  as  contains  the  entire  consideration  for  the  act,   and  the 
entire  act  to  be  done  in  virtue  of  such  consideration,  including 
the  time,  manner,  and   other  circumstances  of  it's  perform- 
ance. (2)     Thus,  if  there  is  a  provision  in  the  contract  to  dis- 
charge the  party  from  all  liability,  in  case  a  particular  condi- 
tion is  not  complied  with,  it  ought  to  be  set  out   and    strictly 
proved  :  but  it  is  otherwise,  where  the  provision  respects  on- 
ly the  liquidation  of  damages    on  a  breach  of  the   contract  ; 
such  a  provision  need  not  be  stated  in  the   pleadings.  (2)  (o) 

(1)  Weall  r.    King,  12    East,  452.         (2)  Clarke  t>.  Gray,  6  East,  564.  569. 

Green    v.    Greenbank,  2    Marsh.    485.  Thornton  v.  .lones,  2  Marsh,  Kep.  287. 

Lopes  V.  De  Taslet,    1  Brod.    if   Bing.  Parker  v.  Palmer,   4  Barn.  &,  Aid.  387. 
538. 


they  mi<jht  afterwards  agree  to  tlirow  all  the  fish  in  one  stock."  See  2 
Greenl.  130. 

When  there  is  an  exception  in  a  penal  statute,  the  plaintiff  must  show 
that  the  defendant  is  not  within  tlie  exception.     1  Bail.  R.  R.  17. 

Matter  of  suhstance.  The  words  "against  the  form  of  the  statute"  is 
matter  of  substance,  5  Greenl.  7(5.  In  Scroter  v.  Harrington,  1  Hawks.  R. 
192,  the  court  say  that  in  actions  on  penal  statutes,  the  statute  must  eitlier 
be  named  or  referred  to  in  the  words  "contrary  to  the  statute."  However, 
where  it  is  alleged  that  the  defendant  by  form  of  the  statute,  &c.  became 
liable,  it  is  erjuivalent  to  an  averment  tiiat  the  act  was  coiiuuitted  contrary  to 
the  form  of  the  statute.  ;j  Conn.  R.  J  ;  "J  Pick.  U)2.  In  a  qui  tarn  action  to 
recover  the  penalty  imposed  by  the  statute  for  selling  lottery  tickets,  it  was 
alleged  that  by  force  oi'  the  statute,  &c.  witliout  the  words  contrary  to  the 
form  of  the  statute,  it  was  held  a  fatal  defect.  .'J  Pick.  I(i8 — citing  Lee  f. 
Clark,  2  East,  ;W3.  The  words  "  against  tlic  law  in  such  case  made  and 
provided,"  is  not  sufficient.  1  (Jail.  2(i. 

(a)  The  plaintiii'uuistset  out  all  that  is  material  of  the  contract  for  the  breach 
of  which  lie  declares  ;  and  the  rest  of  the  contract  is  matter  j)ropcr  to  be 
given  in  evidence  to  the  jury  in  reduction  of  damages,  but  not  necessary  to 
be  shown  to  the  court,  in  the  first  instance,  on  the  face  of  the  record.  11 
Conn.  R.  320.  G  East,  5(il,  570.  The  action  was  upon  a  constable's  re- 
ceipt for  not  delivering  certain  articles  particularly  named  in  the  declara- 
tion ;  and  the  receipt  produced  in  evidence  contained  the  Mords  "  being  of 
the  value  of  75  dollars  :"  Held,  that  this  was  no  variance.     The  declaration 
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[  *857  ]  In  an  action  on  the  *casc  upon  the  warranty  of  a  horse,  if  the 
l)laiiititr  states  truly  the  whole  of  the  consideration  for  the 
promise  of  the  defendant,  (which,  in  the  case  referred  to,  was 
the  re-delivery  of  the  horse  to  the  defendant,)  and  then  states 
truly  the  substantive  parts  of  the  warranty,  of  the  breach  of 
which  he  complains,  this  will  be  sufficient,  without  averring 
other  [)arts  of  the  warranty  entirely  collateral  and  irrelevant 
to  those  stated.  (1)  In  the  case  of  Gladstone  v.  Neale,  (2) 
the  contract  stated  was  for  the  purchase  of  a  certain  quantity 
of  goods,  ("to  wit,  eight  tons,")  and  the  contract  proved  was 
for  the  purchase  of  ^^about  8  tons,"  the  exact  amount  not  be- 
ing known  at  the  time  of  making  the  contract,  but  being  as- 
certained before  the  action  was  brought  ;  and  it  was  deter- 
mined at  the  trial,  and  afterwards  by  the  Court  of  King's 
I3ench,  that  the  variance  was  not  material. 

Varianrein      rpj^^^  ^^^^q  above  laid  dowu  With  resDcct  to  contracts  applies 

prescrip-  .       .        ^  .       .  .'^^. 

tion.  equally  to    the  case  of  a  prescription:  a  prescriptive  right  is 

one  entire  thing,  and,   when  put  in  issue,   must  be  proved  as 
stated.     It  ought  to   be  proved,  therefore,  to  the  full  extent, 
to  which  it  is  claimed.     Thus,  in  replevin,  if  the  defendant 
avow  taking  cattle  as  damage  feasant,  and  the  plaintiff  plead 
in  bar  a  right  of  common,  and  aver  that  the  cattle  were  levant 
and  couchant,  on  which  averment  issue  is  joined,  proof  only 
for  part  of  the  cattle  will  not  be  sufficient,  for  the  issue  is  up- 
Proof  of      QYi  the  whole.  (3)    But  though  the   party  must  prove  a  pre- 
rnoreampe  g^j^jp^j^g  right,  at  least,  commcusurate  with  the  right  claimed, 
he  will  not  be  precluded  from   recovering,  because  he  proves 
a  more  ample   right  than   what   he  claims.     Evidence  of  a 
right  of  common  for   sheep  and  cows  will  support  a  plea  pre- 
scribing for  common  only  for  sheep.  (4) 
[  *S5S  J       *A  distinction  is  to  be  made  between  the  case  of  a  prescrip- 

(1)  MilesD.  Sheward.SEast,  7.  Cot-  299.  Gray's  case,  5  Rep.  T9.  Down's 
terill,  V.  Cuff,  4  Taunt  285.  Squier  r.  case,  4  Rep.  29,  6.  Rogers  r.  Allen,  1 
Hunt,  3  Price,  68.  Handford  «.  Palm-  Cainpb  313.  See  Brook  r.  Willet,  2 
er,  2  Brod.  &  Bing.  359.     See  BIyih  v.  H.  Black.  224. 

Bamptoo,  3  Bing.  472,  (4)  Bushwood  v.  Bond,  Cro.  El.  722, 

(2)  13  East,  410.  Crispin  r.  Wil-  Bailitr,  &c..  of  Tewkesbury  w.  Bricknell, 
liamson,  8  Taunt.  107*  1  Taunt.    142.     West  v.   Andrews,   6 

(3)  Sloper«.  Alien,  2  Roll.  Ab,  70G.  Barn.  4-  Aid.  77. 
tit.  Trial,  c.  41,  S.  C.  cited  Bull.  N.  P. 


did  not  purport  to  recite  the  writinsr,  nor  was  it  necessarj' it  should.  11 
Conn.  32(3.  In  Wardell  v.  Pinnev,  1  Wend.  217,  there  was  an  apparent  va- 
riance in  the  name  of  the  plaintifF,  but  evidence  was  admitted  to  show  that 
there  was  no  variance  in  fact. 

In  assumpsit  the  declaration  stated  seven  tons  pine  timber  sold  and  deliv- 
ered; the  evidence  was,  as  the  witness  believed,  it  was  spruce  timber:  Held, 
that  this  was  no  variance,  the  witness  speaking  doubtfully,  yet  as  without 
his  evidence  there  would  be  no  sufficient  proof  of  the  sale  of  any  timber, 
the  defect  in  the  testimony  must  operate  to  the  disadvantage  of  the  plaintiff. 
Robbins  f.  Otis,  1  Pick.  3G8.     The  court  granted  a  new  trial. 


Descrip- 
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live  right  of  common  alleged  iu  bar,  on  which  issue  is  taken,  ^'<=» '"  ^"^ 

and    a  possessory  right  of  common    claime'd   in  an  action  of 

tort  for  disturbance  of  the  right.     In  the  latter  case,  it  is  sufii-  .    .     , 

-I      r  •     1    •  J    •       .1         1  Action  for 

cient  to  prove  the  same  ground  ol  action  as  is  laid  in  the  dec-  .i.siurb- 
laration,  although  not  to  the  extent  there  stated.  If  the  alle-  *'"•"• 
gation  is,  that  the  plaintiff  was  entitled  to  the  right  of  com- 
mon in  respect  of  a  certain  quantity  of  land,  and  the  proof  is 
in  respect  of  a  part  only  of  that  land,  it  will  be  sufficient ;  (1 ) 
so  if  it  is  claimed  in  respect  of  a  messuage  and  a  certain  num- 
ber of  acres  of  land,  and  proved  to  be  in  respect  only  of 
land.  (2)  The  proof,  in  these  cases,  is  not  of  a  different  alle- 
gation, but  of  the  same  allegation  in  part ;  and  that  is  suffi- 
cient. (3) 

Where  a  deed  is  declared  upon,  and  it  appears,  on  compar-  Variance  in 

111-  J  1     proof  of 

ing  and  reading  the  record  with  the  instrument  produced,  deed, 
that  some  of  the  words,  stated  in  the  pleadings  as  descriptive 
of  the  deed,  (and  which  cannot  be  rejected  as  surplusage,)  tVon' 
vary  from  the  deed,  this  is  a  variance  ;  (4)  and  though  some 
parts  of  the  deed,  which  the  declaration  purports  to  set  out  at 
length,  need  not  have  been  stated  at  all,  or  might  have  been 
stated  shortly,  according  to  their  legal  effect  and  and  opera- 
tion, (5)  yet,  if  they  are  set  out  at  length  and  descriptive  of 
the  deed,  they  ought  to  be  proved  as  laid.  A  qualified  cove- 
nant ought  to  be  stated  with  all  it's  (pialifications  :  if  it  is  set 
out  in  the  declaration  as  a  general  covenant,  and,  on  reading 
the  deed  in  *evidence,  it  appears  to  be  subject  to  an  excep-  [  *859  J 
tion  or  limitation,  this  in  a  variance.  (1)  (a) 

(1)  Eardley,  »•.  Turnock,  Cro.  Jack.  Marshall  96.  Hoar  r.  Mill,  A  Maule  fy 
f)29.  Palmer,  261),  S.  C.  2  i'.arn.  ^  Selw.  470.  Weeks  v.  Miiiilardet,  14 
Aid.  366.  East,  5(>S.     Gordon  v.  (Jordoii,    I  Slar- 

(2)  Ricketis  v.  Salwey,  2  Barn.  Sr  kio,  N.  I'.  C.  2!)4.  Ilor^efail  v.  Tentar, 
Aid.  360.  Manifold  n.  Pennington,  4  7  'i'annt.  38.5.  Cartridj,'e  v.  Grillitlis,  I 
Barn.  &  Cress.    161.  Barn.  ^-  .Md.    57.      Swiillovv    v.    Beao- 

(3)  2  Barn    &  Aid.  366.  niotit,  2  Barn.  Sr  A''l-  ^65.      Brown    v. 

(4)  The  (ollowing   are   the    principal  Knill,  2  Bred.  &  I  ing.  395.     .Arnold  v. 
modern  cases  on  this  subject  ;  C".inds  i'.  Revotilt,  1  Brod.  &  Bnig.  443, 
Etidger,  2  Lord    Ka}'in.    792        Piit    v.  (5)  Dundas  y.  Lord  We)  iiiouih,  Cowp. 
(ireen,  9  I  nst,  188.    Bowditch  r.  Maw-  665.      Price    v.    Fletcher,    C<iwp.    727. 
lev,  1  Campb.    195.     Howell   v.    Uich-  Koulston  v.  Tlarke.  2  11.  Bl.  663. 
ards,  11  Last,  633.     Waugh  v    Russell,  (I)  Howell  v.  Richards,  11  Last,  633. 
5  Taunt.  707.     'I'einpauy  v.  Bernard,  4  Tenipany  v.  Lernard,  4  Campb.  20. 
Campb.    20.      Morgan    v.    Ldwards,    2 

[a]  Assumpsit  afjaitist  two,  and  one  is  returned  nnlfmind;  and  lie  is  inis- 
namcd  in  the  docliinition— culled  .Toliii  instead  of  Ceorj^e  :— Held,  that  this 
was  a  fatal  variance.  Ki  Wend.  61  L  Sec  1  I'et.  IL  WW. 

A  joint  iissMiiipsit  ajjainst  two  defendants,  carniot  he  snpporlnl  without 
proof  thai  both  assented  to  tlic  contract ;  the  admission  hy  one  only  is  not 
.sufficient.     ;>  Hall,  :{."')l. 

A  promissory  note  as  a^'ainsl  the  maker,  may  he  jxivrn  in  ovidrnre  under 
the  money  counts,  upon  whatever  consideration  it  may  liave  bei-n  made: — 
And  proof  that  it:  was  not  in  fact  <rivcn  for  money,  hiit  for  work  and  labor, 
cannot  change  tlic  remedy.     Ki  Wend.  G5'J;  ti  Cowen,  77. 


SU'i  The  Substance  of  Issue  Proved.  [Cli.  2. 

Uccisiaicii       jc  tiie  declaration  does  not  profess  to  describe  a  deed  or  to 

III   Slll>-  '  .  1  •  1 

suiucc.        set  It  out  accoriliiiif  to  its  tenor,  but  states  it  correctly  in  sub- 
stance and  ill  its  legal  elFect,  a  variance  will  be  immaterial. 


If  a  note  is  negotiable,  'it  is  sufficient  to  state  the  note  as  payable  to 
payee,  willioiit  stating  'or  order,'  except  when  plaintiff  sues  as  indorsee.  10 
Pick.  J 2'^.  But  where  the  name  of"  the  payee  is  not  inserted  in  the  blank, 
tiie  plaiiitifT  must  ])rove  his  title.     J3  Mass.  1.58. 

A  varianf'e  exists  where  words  are  omitted,  as  well  as  where  they  are 
.'supplied.  Tluis,  the  words  value  received  were  omitted  in  the  declaration ; 
hut  tiie  note;  in  evidence  contained  these  words,  the  variance  was  considered 
fatal.  4  Conn.  190. 

A  distinction  is  now  fully  established  between  allegations  of  substance  and 
allegations  of  matter  of  descriplion  :  the  former  require  to  be  substantially  pro- 
ved"; the  lattermustbe  literally  proved.  (2  Phil.  ev.  2;.3  B.  &.  C.  4.)  Thus,  the 
date  is  not  material  in  a  contract.  The  plaintiff  may  declare  according  to  the 
truth  of  the  date  of  a  note  ;  and  may  show  the  mistake  in  evidence.  (Anth.N. 
P.  2'2tJ;  3  B.  &  P.  173  ;  19  John.4'J.)  So,  if  the  declaration  states,  that  on  such 
a  day  the  defendant  drew  a  bill  of  exchange,  without  stating  that  it  bore  date 
on  that  day,  the  day  stated  in  the  declaration  is  immaterial.  (2  Camp.  307.) 
It  is  different,  where  it  is  alleged,  that  the  defendant  made  his  bill  of  ex- 
change hearing  date  on  a  particular  day  ;  and  the  date  of  the  bill  is  differ- 
ent: in  the  latter  case  it  is  a  substantial  variance.  (2  Camp.  307,  n.)  A  note 
])ayable  GO  days  after  date  is  difl'erent  from  one  payable  immediately,  and 
cannot  be  given  in  evidence  under  a  count  which  does  not  state  when  the 
note  is  payable.  (7  Cranch,  208  ) 

'•  The  plaintiff  declares  on  an  express  contract ;  and  tlierefore,  unless  the 
words  made  use  of  in  describing  the  promise,  '  in  a  reasonable  time,'  are  a 
part  of  the  express  promise,  there  is  a  fatal  variance."  (G  Greenl.  109.)  The 
variance  was  as  to  the  terms  of  the  contract,  which  is  always  fatal  when 
misstated.  (Pick.  3<i8;  10  Mass.  IGI.)  So,  if  the  declaration  allege  tlie 
j)rnmise  to  pay  on  demand,  but  tlie  evidence  being  to  pay  at  a  future  day, 
which  has  not  arrived.  (0  Pick.  405.)  Proof  of  a  promise  beyond  that  which 
is  averred,  but  embracing  that  also,  is  not  setting  forth  a  different  promise, 
the  variance  is  not  fatal ;  the  prejudice  is  only  to  the  plaintiff.  (.5  Pick.  232.) 

A  promise  to  pay  the  specified  sum  ivith  interest  after  four  months,  held, 
that  the  limitation  as  to  time  was  applicable  to  the  «  hole  promise — as  well 
principal  as  interest.  (1  Fairf  150.)  It  is  different  where  the  promise  is  to 
])ay  the  debt  on  demand,  (with  a  comma  at  the  end  of  that  word)  witli  in- 
terest <ftcr  six  months.  Such  limitation  extends  only  to  ttie  interest.  (2 
Fairf  323;  13  Pick.  418.) 

Tlie  words  ralue  received  were  not  in  the  note,  but  were  in  the  first  count 
in  the  declaration,  the  court  said  they  "were  used  and  intended  for  a  de- 
scrii)tion  of  the  note  declared  on ;  and  not  as  an  averment  inserted  by  the 
])leader.  Held  also,  that  as  the  note  had  no  consideration  appearing  on  the 
face  of  it,  and  none  being  averred,  it  was  not  admissible  in  evidence,  id. 

If  a  writing  is  declared  on  according  to  its  legal  effect,  that  effect  must 
be  stated  truly  ;  otherwise,  the  exception  if  taken  at  the  trial  will  be  fatal. 
( 15  John.  210.)  In  an  action  on  a  receipt  for  the  delivery  of  particular  ar- 
ticles "  being  of  the  value  of  75  dollars,"  held,  that  the  value  need  not  be 
stated  in  the  declaration;  the  substance  and  legal  effect  was  sufficient.  (11 
Conn.  320.)  The  declaration  did  not  purport  to  recite  the  writing.  So, 
an  action  in  the  name  of  O.  W.  V.  B.  &  Co.,  on  a  promissory  note,  made  by 
defendant,  payable  to  the  order  of  the  plaintiffs,  for  179  dollars,  13  cents, 
value  received.  The  note  given  in  evidence  was  payable  to  tlie  order  of  W. 
V.  B.  <.*t  Co. ;  it  being  proved,  that  the  plaintiffs  were  partners,  doing  business 
under  the  name  of  \V.  V.  B.  &  Co. ;  held,  that  the  evidence  showed  that 
there  was  no  variance.     (1  Wend.  217.) 

But  where  the  place  of  payment  is  omitted,  when  it  is  part  of  the  contract, 
(3  Camp.  247,  4r)3,)  and  not  by  way  of  memorandum,  (4  Camp.  200 ;)  or 
where  it  is  intended  merely  as  a  memorandum,  and  is  slated  as  part  of  tlie 
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In  an  action  against  a  tenant  for  breach  of  covenant,  proof  of 
a  lease  from  the  plaintift'  and  his  wife  to  the  defendant  will 
support  an  averment  of  a  lease  from  the  plaintitf  alone,  at 
least  where  the  wife  had  only  a  chattel  interest  in  the  lands 
before  marriage,  or  where  they  are  the  property  of  the  luis- 
band  ;  for  the  covenants  made  to  husband  and  wife  may  in 
legal  etlect,  be  deemed  covenants  made  to  the  husband 
alone.  (2)  So  bonds  and  promissory  notes,  given  to  the  wife, 
may  be  declared  upon,  as  having  been  given  to  the  husband, 
in  a  suit  by  him.  (3) 

A  similar  rule  has  been  laid  down,  where  a  record  is  refer-  ^,f",\'IZt' 
red  to  in  the  pleadings.     Whatever  may  have  been  the  rule  rec.ni. 
upon  this  subject  in  ancient  times,  a  distinction  is  now  estab- 
lished between  allegations   of  matter  of  substance,  and  al- 
legations of  matter  of  description.     The  former  require  to  be 
substantially  proved  :  the  latter  must  be  literally  proved.  (4) 

If  the   allegation   is  descriptive  of  the  record,  it  ought  to  ,f/|j",f.'^I.'^"^ 
be  strictly  and  literally  proved,  as  laid.     Thus,  in  the  case  of  tio„s. 
Green  v.  Rennett,  (5)  where  a  writ  was  described  in  terms, 
when  sued  out  and  when  returnable,  .and  on  the  ]iroduction  of 
the  writ  itself  it  appeared  to  be  returnable  on  a  dirierent  dayfrom  L    ^^^^  J 
that  stated  in  the  declaration,  the  Court  held  that  the   *vari- 
ance  was  fatal,  though  the  day  of  the  return  was  laid  under  a 
videlicet,^     In  this  case  the  return- day  was  material,  because 

(2)  Arnold  v.  Rivoult,  1  Rrod.  Sf  Bing.  I'.rown  r.  .lanohs,  2  Esp.  N.  P.  f.  72fi. 
442.    Beaver  r.  Lane,  2  Mod.  217,  S.  1'.     Rex  v.  Taylor,  1  Cainpb.  40  1.    Sco  also 

(3)  1  B.  iV  B.  442.  Ankerstein  v.  (Join.  Dig.  tit.  Record,  (C).  (D).  Hiv 
Clarke,  4  T.  R.  616.  In  this  case  the  d.  I.eefe,  2  Campb.  1  II.  Wooilford  i\ 
bond  was  givan  to  the  husband  and  wife  Aslile}',  2  Campb.  193.  Re.\  v.  Bella- 
as  administratrix.  niy,  1    Ky.    S,-    .Mo.    171.       Sheldon    v. 

(4)  By  Abbott,  C.  .1.,  3  Barn.  &  Whitaker,  1  Ry.  i!i  Mo.  266.  Bovan  »'. 
Cress.  4.  Jones,  4  Barn,  i-  Cress.  403.     Kdwards 

(5)  1  T.  R.  656.     9  East,  161,  163.  v.  Lucas,  5  Barn.  &  Cress.  339. 

contract,  the  variances  are  fatal.  (1  M.  &  S,  505  ;  2  Stark.  R.3I9  ;  5  ih. 
157.)  So,  where  tlio  bill  i.s  inis.staled,  (2  Stark.  R.  3.'^() ;  3  B.  Mooro,  !K);  Vi 
Mod.  447  ;)  or  tlic  consideration  ot"  the  bill  is  improperly  de.scribcil,  as  where 
a  bill  is  payable  to  the  drawer's  order  for  tuhif.  nceircd,  and  the  value  is  al- 
leged to  have  heen  received  bv  the  drawee,  instead  of  the  drawer.  (5  M.  &- 
S.  05;  1  B.  &  C.  075;  :{  M.  &  S.   ;]51  ;  y  Camp.  R.  :}0<i.) 

Tlie  declaration  upon  an  olHcer's  receipt  stated  the  promise  to  deliver  flio 
articles  at  the  sign-post  in  U'lnch(slcr  Old  Soculi/ ;  and  it  being  proved  that 
Winchislir  Old  Socii I ij  and  If'tnchrsler  Ccnlrc  are  one  and  tlie  same  place, 
it  was  held  no  variance,  altlioiigh  the  rcceijjt  produced  was  to  deliver  them 
at  the  sign-post  in  Wnirheslcr  Centre.    (1 1  Conn.  R.  '.i'iG.) 

f  Where  the  circnm.stance  averred  in  the  p'eadings  (as,  of  a  particitlar  r.iVcct  oi^ 
sum  or  day,)  is  material,  the  addition  of  a  vtdelUil  will  not  render  ihe  aver-  ''"'''■"'''• 
nient  immaterial,  ((Jrimwood  /•.  Barrit,  0  T.  R.  4(10,  l(i;{ ;)  though  the  omis- 
sion of  a  vidcUat  may  in  some  cases  make  an  averment  material,  which,  if  a 
ridehcel  had  been  inserted,  would  not  have  heen  so.  (Synunons  /•.  Kno.v,  'i 
T.  R.  (i.5,  08.  Cris|)in  c.  Williamson,  8  Taunt.  J 12.)  If  therefore  the  day, 
laid  in  the  declaration,  be  material,  it  must  he  proved,  notwithstanding  that 
it  is  laid  under  a  vidrlicet.  It  is  by  no  means  generally  true,  that  the  oini.s- 
sion  of  a  videlicet  will  make  it  necessary  to  prove  the  particular  sum  or  day, 
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it  was  part  of  tlio  description  of  the  writ  stated,  which  could 
only  be  ]iroved  by  a  writ  returnable  on  the  same  day, 
Aiiopaiioiis       Where  the  pleadini^.s  do  not  undertake  to  set  out  the  tenor 
stance,  (a)    of   a  rccurd,  but  the  substance  only  of    it  is  stated,  it  is  suffi- 
cient if  the  allegation  is  substantially  proved.     Thus  in  the 
case  of   tbo  Kini;    v.    Lookup,  on  a  ])rosccntion  for  perjury, 
where  the  objection  was,  that  the  indictment  stated  a  bill  in 
niicciionof  ciiancery  to  be  directed  to  Robert  Lord   Henley,  &c.,  and  it 
apjjcarcd  in  evidence    to   have   been  directed  to   Sir  Robert 
Henley,  Knight,  ^c,  the  Court  over-ruled  the  objection,  and 
held  it  to  be  sufficient,  that  the   complainant  had  preferred  a 
bill  before  the  person  who  held  the  great  seal,  by  whichever 
title  he  was  styled.  (1) 
Date  of  ac      So  iu  the  case  of  Purcell  w.  Blacnamara,  (2)  in  an  action 
quiiia.        ^^^  ^   malicious  prosecution,   where  the  allegation  was,  that 
the  defendant  prosecuted  an  indictment  against  the  plaintiff, 

(1)  Rex  V.  LooUiip,  cit.  1  T.  R.  240,  1  Ry.  ^  Mo.  291. 
9  East,  163,     Rex  v.   Pippet,    1  T.  R.         (2)  9  East,  157.     Philips  v.    Bacon, 

235.     Rex  w,  Payne,  cit.    9   East,  15S.  9  East,  298.     Philips  r.  Shaw,  4  Barn. 

Rex  V.  Leefe,  2  Camph.  139.     J$yne  v.  ^  Aid.  435. 
Moore,  5  Taunt.  187.  Cousins  v.  Brown, 


&c.  strictly  as  laid.  Some  cases  have  been  already  mentioned,  where  a  va- 
riance in  tlie  proof  of  such  circumstances  lias  been  adjudged  to  be  immate- 
rial. It  will  be  sufficient  to  add  one  other  example.  On  an  indictment  for 
stealing  goods  in  a  dwelling-house,  under  the  statute  12  Ann.  st,  ],  c.  7,  it 
is  not  necessary  to  prove,  that  the  goods  were  of  greater  value  than  40s., 
though  that  should  be  averred  in  the  indictment  without  a  videlicet.  And 
see  Rex  v.  Burdett,  1  Lord  Raym.  149.  Rex  v.  Gilham,6  T.  R.  265.  Gwin- 
nett V.  Phillips,  3  T.  R.  G43,  and  2  Campb.  23 1. 

(a)  To  an  action  of  debt  on  judgment,  Held,  that  a  plea  of  discharge  un- 
der an  insolvent  law  must  show  affirmatively,  that  the  Officer  granting  it 
had  jurisdiction  in  the  case.  Every  fact  necessary  to  give  such  jurisdiction 
must  b,e  avered;  and  the  want  of  any  necessary  averment,  cannot  be  supplied 
by  the  recitals  in  the  discharge  itself.  2  Hall,  390;  I  Cowen,  318;  10  J. 
R.  101. 

Variance.  In  Briggs  v.  Murdock,  13  Pick.  305,  which  was  debt  to  recov- 
er a  penalty  under  a  particular  statute  ;  and  the  penalty  sued  for  was  for  not 
opening  a  sluice-way.  The  declaration  averred,  that  the  committee  of  cer- 
tain towns  acting  in  pursuance  of  the  act,  directed  the  defendant  to  open  a 
sluice-way  in  his  dam  to  the  bed  of  the  river,  and  to  keep  the  satne  open  till 
the  V2th  of  May.  The  proof  was,  that  there  was  no  direction  given  for  what 
length  of  time  the  sluice-way  should  be  kept  open.  It  was  contended  that 
this  was  a  material  variance.  But  the  Court  said — "  The  penalty  sued  for 
is  for  a  breach  of  the  first  part  of  the  direction  as  set  out  in  the  declaration, 
in  not  opening  a  sluice-way,  and  this  was  a  distinct  ofl'ence.  The  breach 
of  the  other  part  of  the  direction  would  have  been  another  offence;  but  no 
breach  of  that  part  of  the  direction  is  alleged  in  the  declaration,  and  the 
direction  in  this  respect  is  surplussage,  which  the  plaintiff  was  not  bound 
to  prove." 

But  if  a  breacli  of  this  part  of  the  direction  had  been  alleged,  and  tlie 
plaintiff  had  claimed  two  penalties,  the  objection  of  variance  would  not 
apply ;  for  if  a  plaintiff  proves  a  part  of  his  declaration,  and  tiie  part  is  suf- 
ficient to  maintain  his  action,  it  is  no  valid  objection  that  the  whole  declara- 
tion is  not  proved,     ib. 


Sect.  3.]  Tlte  Substance  of  Issue  proved.  805 

until  *after\vards,  to  wit,  on  a  certain  day  named,  the  plain-  [  *S01  ] 
tiff  was  in  due  manner  acquitted,  &c  ;  and,  to  prove  this  al- 
legation, the  record  of  acquittal  was  prodnced,  which  shewed 
that  the  acquittal  was  on  another  day,  the  Court  held  that  the 
variance  was  not  material,  and  that  the  averment  had  been 
substantially  proved.  Here  the  day  was  not  alleged  as  part  of 
the  description  of  the  record ;  but  the  substance  of  the  al- 
legation was,  that  the  plaintiff  had  been  acquitted  on  the 
prosecution. 

In  the  case  of  the  King  against  Bellamy,  (1)  which  was  Nnn>os  of 
an  indictment  for  perjnry,  the  indictment,  in  setting  out  the  prescl.t. 
record  of  the  case  at  the  trial,  at  which  the  perjury  was  al- 
leged to  have  been  committed,  stated  an  adjournment  of  the 
sessions  "by  Const,  Esq.,  and  B.,  C,  and  D.,  and  others 
their  fellows,  justices,"  &c.  The  examined  copy  of  the  re- 
cord stated  the  adjournment  to  have  been  made  by  "Const, 
Esq.,  and  E.,  P.,  G.,  and  others  their  fellows."  Lord  Ten- 
terden  held,  that  evidence  was  admissible,  to  shew  that  the 
justices  named  in  the  indictment  were  present.  No  such  ev- 
idence having  been  given,  the  defendant  was  acquitted. 

So  in  an  action  against  a  sherilf  for  a  false  return,  where  Date  of 
the  declaration  stated,  that  the  plaintiif  in  a  certain  term,  J""'s"'^'"'- 
(naming  the  term  and  the  year)  by  jndgment  recovered,  "as 
appears  by  the  record,"  and  the  proof  was  that  he  recovered 
by  a  judgment  of  another  term  and  a  dilfercnt  year,  the  Court 
held  that  this  was  not  a  variance  ;  that  the  averment,  "  as 
appears  by  the  record,"  was  mere  surplusage,  and  might  be 
rejected,  inasmuch  as  the  judgment  was  not  the  foundation 
of  the  action,  but  only  inducement  to  it.  (2j 

It  is  a  rule  in  pleading,  that  every  material  fact  which  is  Variance  iu 
issuable  and  triable,  must  be  averred  to  have  happened  at  a 
certain  time.  (3)     However,  it  will  not  generally  be  neces- 
sary to  prove  the  time  precisely  as  laid,  unless  that  particular 
time  is  ^material.     This  is  the  constant  course  of  proceeding  [  *SG2  ] 
in  criminal  prosecutions,  from  the  highest  offence  to  the  low-  IikHc 


est.  In  high  treason,  evidence  may  be  given  of  an  overt  act  ""^"  ' 
either  before  or  after  the  day  specified  in  the  indictment ; 
the  particular  day  is  not  material  in  point  of  proof,  and  is 
merely  matter  of  form.  Objections  of  this  kind,  on  behalf  of 
the  prisoner,  have  been  repeatedly  overruled.  (1) 

The  same  general  rule  aj)plies,  with  as  nuich  reason,  to  ci-  Anion, 
vil  suits.     Thus,  in  an  action  on  a  promissory  note,  where 
the  declaration  states  that  the  defendant  on  such  a  day  made, 
&;c.,  proof  that  he  made  his  promissory  note  on  a  different  day 

(2)  Stoddard  V.  Palmer,:?  I'.nrn.  &,  (1)  Lord  IJnlmnrino's  case,  I.oid  Kil- 
Cress.  2.  In  iliis  case,  an  opinion  of  inarnockV  case,  Townlcy's  case,  Slate 
Lord  Eilciihorou-^li  in  Turcull  i .  .Macna-     Trials.      I'o«l.  8.  . 

niara  was  overruled.  (1)  IJy.  &  I\Io.  17L 

(3)  5  T.  R.  <>20. 
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would  1)0.  suHicicnt.  So  in  an  action  for  assault,  batteiy,  ta- 
king of  goods,  tVc,  where  the  defendant  pleads  the  general 
issue,  the  ])laiiiti(r  will  not  be  confined  to  the  day  stated  in 
the  declaration,  but  may  prove  the  assault,  &c.,  on  any  other 
Son  assault  j^y  bcforc  the  conimencomont  of  the  action.  (2)  If  the  de- 
fendant justifies  by  son  assault  on  the  same  day,  and  the 
plaintiir  traverses  the  cause  of  justification,  and  at  the  trial 
the  defendant  proves  the  trespass  on  the  same  day,  there  the 
plaintiff  cannot  give  evidence  of  an  assault  on  another  day.(3j 
And  though  the  defendant  should  prove  the  assault  of  the 
plaintiif  on  another  day,  yet  the  plaintiff,  after  having  made 
such  a  traverse,  cannot  prove  another  assault  on  a  different 
day;  (4)  for  by  the  traverse  he  admits,  that  the  trespass 
named  in  the  plea  is  the  same  with  that  in  the  declara- 
tion. (5) 
Variance  in  The  samc  Certainty  of  description,  as  to  the  place  or  par- 
place,  jg]^^  jg  jjQj;  gQ  necessary  in  transitory  as  in  local  actions.  In 
an  action  for  non-residence,  where  the  parish  was  described 
M  terial  ^  ^^'  Ethelhurg^  and  proved  to  be  St.  Ethelbtirga,  it  has 
been  held,  that  the  variance  was  fatal ;  (6)  so  also  it  was,  in 
r  #863  1  ^^^  action  of  *ejectment,  where  the  premises  were  described 
as  situate  in  the  united  parishes  of  A.  and  B.,  but  were 
proved  to  be  in  the  parish  of  A.,  and  the  two  parishes  were 
united  only  for  the  single  purpose  of  maintaining  the  poor.(l) 
Where  the  premises  were  described  as  being  in  the  parish  of 
St.  George  the  Martyr,  Bloomshury,  and  were  proved  to  be 
in  the  parish  of  St.  George,  Bloomsbiiry,  the  variance  was 
held  to  be  fatal.  (2) 
Imtnaieriai.  gyt  where  the  premises  were  described  as  lying  in  the 
parish  of  A.  and  B.,  and  it  appeared  in  evidence  that  part  lay 
in  A.,  and  part  in  B.,  and  that  there  was  no  such  parish  as 
the  parish  of  A.  and  B.,  the  Court  held,  that  the  word  parish 
was  mere  surplusage,  and  that  the  plaintiff  was  entitled  to 
recover  the  lands  in  B.  as  well  as  in  A.  (^3)  So  where  the 
premises  were  laid  to  be  in  the  parish  of  Farnham,  and  were 
proved  to  be  in  the  parish  of  Farnham  Royal,  but  it  did  not 
appear  that  there  were  two  Farnhams,  the  Court  held  that 
the  variance  was  immaterial.  (4)     But  if  there  had  appeared 

(2)  Co.  Lit.  282,  a.  b.  2  Roll.  Ab.  (1)  Goodtitle  dem.  Pinsent  v.  Lam- 
687,  689,  tit.  Verdict,  (N).    Com.  Dig.     miman,  2  Campb.  274. 

tit.  Pleader,  (S.  12).  (2)  Harris  v.  Cooke,  8  Taunt.  339. 

(3)  Downes  t>.  Skrymsher,  Brownl.  (3)  Goodtitle  dem.  iJreniridge  iv  Wnl- 
233.     2  Roll.  Ab.  687,  1.  30,  S.  C.  ter,  4  Taunt.  671.     See  Sir  C.    Morgan 

(4)  2  Roll.  Ab.  C80,  tit.  Evidence,  v.  Edwards,  6  Taunt.  394.  The  case 
(C.)  Art.  3.  Thornton  v.  Lyster,  Cro.  of  Wilson  r.  Clerk,  therefore,  (1  Esp. 
Car.  514,  contra,  (Jones,  J.,  doubling,)  N.  P.  C  273,)  seems  doubtful. 

Roll.  Ab.  ib.  See  2  Saund.  5,  note  3.  (4)  Doe  dem.    Toilet   v.    Salter,    13 

(5)  2  VVms.  Saund.  5.  East,  9.     Rex  u.  Glossop,    4    IJarn.    & 

(6)  Wilson  q.  t.  u.  Gilbert,  2  Hf  Bos,  Aid.  619.  Taylor  r.  llooman,  1  Moor&, 
Pull.  2Sl.  C.  P.  161. 
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to  be  another  Farnham,  there  would  have  been  au  uncer- 
tainty. (5) 

In  an  action  for  use  and  occupation,   where  the  premises  Name  of 
were  proved  to  he  in  the  parisli  of  St.  Mary,  Lambeth,  but  "'^' 
were  described  in  the   declaration  as  in  tlie  parish  of  Lam- 
heth,  which  last  was  the  name  generally  known,  the  variance 
was   held  to  be  immaterial :  (G)  and  this  has  over-ruled  au 
older  case,  where  a  variance  between  the  parish  of  Chelsea, 
and  the  parish  of  St.  Luke^s,  Chelsea,  was  held  at  7iisi  prius 
to  be  fatal.  (7)     Alihough  it  is  not  necessary,  in  this  action, 
to  describe   where   the   premises  lie,  (8)  yet  if  they  are  de- 
scribed in  *the  declaration  as  situate  in  a  certain  parish,  and  r  *S64  ] 
are  proved  to  be  in  a  dillerent  parish,  there  is  a  variance.  ( 1) 

VVhere  the  parish  or  place  mentioned  is  mere  matter  of  ve-  ftiatierof 
nue,  and  not  of  local  description,  (as,  in  an  action  for  a  nui-  ^'^""*'' 
sance  defamatory  to  the  plaintiff's  character,  where  the  decla- 
ration stated,  that  the  defendant  erected  the  nuisance  com- 
plained of,  in  tlte  parish  of  A.,  in  a  street  adjoining  to  the 
plaintiff's  house,  &:-c.)  the  actual  situation  of  the  house  is  im- 
material, and  the  plaintiff  may  recover,  though  it  should  be 
proved  that  there  is  no  such  parish.  (2) 

On  the  trial  of  an  indictment,  it  will  be  sufficient  to  show,  Rule  in  in- 
that  the  offence  was  connnitted  in  some  place  within  the  <^"^'""^"'*- 
county  or  other  division.  Mr.  Serjt.  Hawkins  says,  (3)  it 
seems  to  be  agreed,  that  the  mistake  of  the  place,  in  which 
an  offence  is  laid,  will  not  be  material  \\\^o\\  the  evidence,  on 
the  plea  of  not  guilty,  if  the  fact  be  proved  at  some  other 
place  in  the  same  county.  Even  if  there  should  appear  to  be 
no  such  parish,  as  that  laid,  in  the  county,  it  has  been  doubt- 
ed whether  the  indictment  would  be  bad.  (4) 

Formerly,  at  the  trial  of  the  cause,  a  material  variance,  be-  ^'"';"*';.. 

J  '  1        1  •  1       I  r     -  nient  at  the 

tween  the  allegation  in  the  pleadmg  and  the  state  of  lacts  trial  of 
proved,  was  a  fatal  objection,  and  decided  the  suit  in  favour  ^^'^'^''^e*- 
of  the  objecting  party  ;  and  a  variance  was  often  considered 
in  this  technical  sense  as  material,  though  to  common  sense 
it  might  aj)pear  to  be  very  trifling,  and  though  it  might  have 
been  wholly  irrovalent  to  the  merits  of  the  case.  (.5)  The 
*plcader  endeavored  to  guard  against  such  perils  by  the  mul-  r  *865  1 

(5)  Ta^'Ior  v.  Ilooman,  Holt,  N.  P.  las,  2  East,  497.  llamer  v.  Raymond, 
C.  523.  5  Taunt.  7t(9. 

(6)  Kirtland  v.  Pounselt,  1  Taunt.  (3)  15.  2,  eh.  25,  s.  84.  Rex  i7.  Dow- 
570.  ling,  1  lly.  &  Mo   433. 

(7)  And  See  3  Taunt.  140.  (4)   Rex  v.  Uowling,  I    Ry.    &    Mo. 

(8)  King  t).  Fraser,  ()  East,  348.  433.     And  hoc  3  Caiiipb.   73.     liut   see 

(1)  (iuest  V.  Cauinont,  3  ('ainpb.  also  9  II.  '>,  nt.  1 ,  c.  1,  and  iiurn'a  Just. 
235.  6  East,  352.  24lli  ed.  p.  56,  ISI8.  case. 

(2)  Jerteries  t).  Duncouilie,  11  East,  (5)  Soo  llio  sucond  report  of  the  Com- 
226.  2  Cainpb.  3  S.  C.  For  other  ex-  ini.isionurs  on  (.'ourts  of  ("oiiinion  Law, 
amplcs,  sec  Drewry  r.  Twiss,  4  Term  |>.  35,  and  sue  ihu  cases  of  Walters,  r. 
Rep.  558.  Fritii  v.  Cray,  ib.  561.  Mace,  «/»/c,  852,  and  Jones  p.  Cowley, 
Comp.  of  Mersey  ^IrwellNav.  u.  Uoug-  ante,  S65. 
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Lord  Ten 

lerdeii'^i 

act. 


Amcii.i-  ti!)lication  of  counts,  and  ploas,  allci^inc;  the  facts,  with  vari- 
rrisiprius.  atioiis.  1  luj  liiuncrous  cases  on  ttiis  subject  sliew  tliat  this 
jM'ecautiou  was  far  fioni  comf>letely  successful,  in  avoiding 
tlic  fatal  elfect  of  a  variaticc.  In  an  action  on  a  written  in- 
strument, indeed,  the  language  of  the  instrument  may  always 
he  used,  and  the  Court  will  put  a  construction  on  it ;  (1)  and 
Lord  Tenterden's  act,  (2)  by  giving  the  Judge  at  nisi  prius 
a  power  to  amend  statements  in  the  pleading  of  written 
instruments,  alforded  in  a  slight  degree  a  remedy  for  the  mis- 
chief. 

That  statute  reciting  "  that  great  expense  is  often  incurred, 
and  delay  or  failure  of  justice  takes  place  at  trials,  by  reason 
of  variance  between  writings  produced  in  evidence  and  the 
recital  or  setting  forth  thereof  upon  the  record  on  which  the 
trial  is  had,  in  matters  not  material  to  the  merits  of  the  case, 
and  that  such  record  cannot  now  in  any  case  be  amended  at 
the  trial,  and  in  some  cases  cannot  be  amended  at  any  time," 
for  remedy  thereof,  enacts,  "  that  it  shall  and  may  be  lawful 
for  every  Court  of  Record  holding  plea  in  civil  actions,  any 
Judge  sitting  at  nisi  prius,  and  any  Court  of  Oyer  and  Ter- 
miner, and  General  Gaol  Delivery  in  England,  Wales,  the 
town  of  Berwick-upon-Tweed,  and  Ireland,  if  such  Court  or 
Judge  shall  see  fit  so  to  do,  to  cause  the  record  on  which  any 
trial  may  be  pending  betore  any  such  Judge  or  Court  in  any 
civil  action,  or  in  any  indictment  or  information  for  any  mis- 
demeanor, when  any  variance  shall  appear  between  any  mat- 
ter in  writing  or  in  print  produced  in  evidence,  and  the  reci- 
tal or  setting  forth  thereof  upon  the  record  whereon  the  trial 
is  pending,  to  be  forthwith  amended  in  such  particular,  by 
some  officer  of  the  ('ourt,  on  payment  of  such  costs  (if  any) 
to  the  other  party,  as  such  Judge  or  Court  shall  think  reason- 
able, and  thereupon  the  trial  shall  proceed  as  if  no  such  vari- 
ance had  appeared,  and  in  case  such  trial  shall  be  had  at  nisi 
prius.  the  order  for  the  amendment  shall  be  indorsed  on  the 
r  *S0G  1  P*^stea  and  returned  together  *\vitli  the  record,  and  thereupon 
the  papers,  rolls,  and  other  records  of  the  Court  from  which 
such  record  issued,  shall  be  amended  accordingly. 

Under  this  statute,  it  has  been  held,  that  in  setting  out  a 
record  of  a  judgment,  a  mis-statement  as  to  the  Court,  in 
which  it  was  obtained,  may  be  amended  ;  (1)  and  that  a  mis- 
take in  the  date  of  a  bill  of  exchange,  (2)  or  misdescription 
of  a  promissory  note  as  a  bill  of  exchange,  may  be  recti- 
fied. (3)  In  an  action  not  obeying  a  subpffina,  (4)  the  Court 
of  Common  Pleas  held,  that  a  declaration  ought  to  be  aniend- 


(1)  See  an  instance  in  Price    v    W  \\- 
liams,  1  M.  &  W.  6. 

(2)  9G.  4,c.  15. 

(n  Briant  v.  EicUe,  M.  &  M.  359. 
(2)  Beuuing  r.  Scoit,  4  C.  4-  P.   24. 


Parke  r.  Edge,  1  C.  ^-  M.  429. 

(3)  .Moilliet  1-.  Powell,  6  C.  &.  P.  233. 

(4)  JJaslerinan   i'.   Judson,   S    Bing. 
4S0. 


Sect.  3.]  The  Subsldnrc  of  I^sile  iJroced.  SOfl^ 

ed,  by  inserting,  instead  of  "a  copy  of  a  writ  of  siibpociia,"  '^•"'^nJ- 
"  a  copy  of  so  much  of  the  writ  of  subpoena  as  related  to  the  m!"pl^«,. 
defendant;"  and  on  the  authority  of  this  case,  the  Court  of 
King's  Bench  held,  that  a  statement  of  a  contract  might  be 
made  conformable  to  the  written  contract  produced  at  the  tri- 
al, as  to  the  time  for  the  performance  of  it,  though  it  did  not 
appear  in  the  declaration  whether  the  contract  was  written  or 
oral.  (5)  The  latter  case  appears  to  overrule  an  earlier  deci- 
sion of  Mr.  Justice  Park,  at  Nisi  Prius,  that  a  variance  be- 
tween the  statement  in  an  awowry  of  the  terms  of  a  tenancy, 
and  the  proof  produced  in  support  of  it,  was  not  within  the 
statute,  on  the  ground,  that  the  statute  applied  only  to  cases 
in  which  some  particular  written  instrument  is  professed  to 
be  set  out,  or  recited,  in  the  pleadings.  (6)  The  Court  of  Ex- 
chequer have  held,  that  this  statute  does  not  apply  to  a  vari- 
ance between  the  statement  of  a  writing  in  the  pleadings, 
and  the  secondary  evidence  of  the  writing.  (7)  In  one  case, 
Lord  Tenterden  refused  to  amend  the  declaration,  when  the 
mistake  arose  from  want  of  common  care  in  drawing  it.  (8) 

In  the  case  of  contracts,  of  which  written  instruments  are 
*evidence  only,  and  in  cases  foimded  on  oral  evidence,  it  was  [  *S67  I 
never  possible   to  know  with   certainty  the   construction  that 
would  be  put    on   the   evidence,  or  the  variations  that  might 
be  expected  from  inadvertence  and  failure  of  memory  in  wit- 
nesses.    This  was  a  serious  inconvenience,  and  required  a  re- 
laxation of  the  strictness  of  law  as  to  variances  ;  and  When 
the  rule  of  pleading  was  reformed  by  a  prohibition  of  more 
than  one  count  or  plea  for  each  cause  of  action  or  defence,  it 
became  absolutely  necessary  to  guard  against  it,  by  giving  a 
very  large  power  of  amendment  to  the  Judge  at  tiisi  prius.  jn'ijp  at 
With  this,  among  other  objects,  the  stat.  3  &  4  \V.  4,  c.  42,  "'*';"•''«  . 
was  passed,  the  23d  section  oi    which, — alter  reciting,  "  that  tiic  rrcord 
whereas  trreat  expense  is  often  incurred,  and  delay  or  failure  ""■*'^'="" 
of  justice  takes  place,  at  trials,  by  reason  of  variances  (1)  as  to 
some  particular  or  particulars  between  the  proof  and  the  rec- 
ord or  setting  forth,  on  the  record  or  document  on  which  the 
trial  is  had,  of  contracts,  customs,   prescri|)tious,   names,  and 
other  matters  or  circumstanci-s  not   material  to  the  merits  of 
the  case,    and  by  the   mis-statement  of   which   the  opposite 
party  cannot    have  been    prejudiced,  and  the    same  caiuiot  in 
any  case  be  amended  at  the  trial,  except  where   the   variance 
is  between  any  matter  in  writing  or  in  print  produced  in  evi- 
dence and    the    record,  and  whereas  it   is  expedient  to  allow 
amendments  to  be  made  on  the  trial  of  th(^  cause," — enacts, 

(5)  Lainev  u.   Bisliop,  I  !>.  ^c.    Ad.  ""!>. 
479.               '  (S)  Jclfr.  Oriel,  4  C.  ^-  I'.  22. 

(fi)  Ryder  w.  Malbon,  3  C.  .V  I'.  594.         (I)    Sic. 
(7)  Brooks  v.  Ulanshard,  1  C  &    M. 
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A..10II.I-       u  j^i^^i^  ji^  j,|,j^jj  lj^,  i.^;y|\,[  [^,i-  mjy  court  of  record,  lioldiu'^  pica 

iiicul  ill  ,      .  o   1 

nidprius.  iu  civil  uctioiis,  uudaiiy  judge  sitting  at  nisi  prius,  (2)  ifsuch 
Court  or  Judge  shall  see  fit  so  to  do,  to  cause  the  record,  writ, 
or  document  ou  which  any  trial  may  be  pending  before  any 
such  Court  or  Judge,  iu  any  civil  action,  or  in  aiiy  informa- 
tion in  the  nature  of  a  quo  warranto^  or  proceedings  on  a 
maiulanms,  when  any  variance  shall  appear  between  the 
proof  and  the  recital  or  setting  fortli,  on  the  record,  writ,  or 
dociunent  ou  which  the  trial  is  proceeding,  of  any  contract, 
custom,  })rcscri])tion,  name,  or  other  matter,  iu  any  particular 

[  *SC8  J  or  particulars  *iu  tlie  judgment  of  such  Court  or  Judge  not 
material  to  the  merits  of  the  case,  and  by  which  the  opposite 
party  cannot  have  been  prejudiced  in  the  conduct  of  his  ac- 
tion, prosecution,  or  defence,  to  be  forthwith  amended  by  some 
officer  of  the  Court  or  otherwise,bothiu  the  part  of  the  pleadings, 
where  such  variance  occurs,  and  in  every  other  part  of  the  plead- 

Terms  of  iugs,  which  it  may  become  necessary  to  amend,  on  such  terms 
as  to  payment  of  costs  to  the  other  party,  or  postponing  the 
trial  to  be  had  before  the  same  or  another  jury,  or  both  pay- 
ment of  costs  and  postponement,  as  such  Court  or  Judge  shall 
think  reasonable  ;  and  in  case  such  variance  shall  be  in  some 
particular  or  particulars  in  the  judgment  of  such  Court  or 
Judge  not  material  to  the  merits  of  the  case,  but  such  as  that 
the  opposite  party  may  have  been  j^rejudiced  thereby  in  the 
conduct  of  his  action,  prosecution,  or  defence,  then  such  Court 
or  Judge  shall  have  power  to  cause  the  same  to  be  amended 
upon  payment  of  costs  to  the  other  party,  and  withdrawing 
the  record  or  postponing  the  trial  as  aforesaid,  as  such  Court 
or  Judge  shall  think  reasonable  ;  and  after  any  such  amend- 
ment the  trial  shall  proceed,  in  case  the  same  shall  be  pro- 
ceeded with,  in  the  same  manner  in  all  respects,  both  with 
respect  to  the  liability  of  witnesses  to  be  indicted  for  perjury, 
and  otherwise,  as  if  no  such  variance  had  appeared  ;  and  in 
case  such  trial  shall  be  had  at  nisi  prius  or  by  virtue  of  such 
writ  as  aforesaid,  the  order  for  the  amendment  shall  be  indors- 
ed on  the  postea  or  the  writ,  as  the  case  may  be,  and  return- 
ed together  with  the  record  or  writ,  and  thereupon  such  pa- 
pers, rolls,  and  other  records  of  the  Court  from  which  such 
record  or  writ  issued,  as  it  may  be  necessary  to  amend,  shall 
be  amended  accordingly  ;  and  in  case  the  trial  shall  be  had 
HI  any  Court  of  Record,  then  the  order  for  amendment  shall 
be  entered  on  the  roll  or  other  document  upon  which  the  trial 
shall  be  had ;  provided  that  it  shall  be  lawful  for  any  party 
who  is  dissatisfied  with  the  decision  of  such  Judge  at  nisi  pri- 
us, sheriff,  or  other  officer,  respecting  his  allowance  of  any 
such  amendment,  to  apply  to  the  Court  from  which  such  rec- 
ord or  writ  issued  for  a   new    trial  upon    that  ground,  and  in 

(2)  The  slieriff  presiding  on   a  writ  of    rjieaning  of  this  secllon.     Hill  i'.   Salt,  2 
trial,  seems   to    be  a  judge   within   the     Cr.  §•  M.  421. 


Sect.  3.]  Tlie  Substance  of  Issue  proved.  Sll 

case  any  such  Court  shall  think  such  amendment  improper,  a  Amend- 
new  trial  shall  bo  granted  accordingly,  on  *6nch  terms  as  the  nUtprins. 
Court  shall  think  fit,  or  the  Court  shall  make  such   other  or-  [  *S09  J 
der  as  to  them  may  seem  meet." 

Another  section  relieves  the  Judge  from  the    responsibility  J"<'scmay 
of  directing  the  amendment    in  doubtful    cases,  and   enables  Coun  ihe 
him  to  refer  to  the  Court  the  question  of  the  effect  of  the  dis-  *'"^"*' 
crepancy  between    the  proof  and  the    pleading.     The    24th  j,^^^,pi.^^^i. 
enacts,  "  That  the  said  Court  or  Judge  shall  and  may,  if  they  iiiecoun  or 
or  he  think  fit,  in  all  such  cases  of  variance,  instead  of  cans-  ■|iI'-,?cVthc 
ing  the  record  or   document  to   be  amended  as    aforesaid,  di-  ranstobe 
rect  the  jury  to  find  the  fact  or  facts  according  to  the  evidence,  specially. 
and  thereupon  such  finding  shall  be  stated  on   such  record  or 
document,  and,    notwithstanding    the    finding  on   the    issue 
joined,  the  said  Court  or  the  Court  from  which  the  record  has 
issued  shall,  if  they  shall   think  the  said  variance   immaterial 
to  the  merits  of  the  case,  and  the  mis-statement  such  as  could 
not  have  prejudiced  the  opposite  party  in  the  conduct  of  the 
action  or  defence,  give  judgment  according  to  the    very  right 
and  justice  of  the  case." 

In  considering  the  latitude  of  amendment  that  may  be  per- 
mitted under  the  last  mentioned  statute,  it  nuist  be  borne  in 
mind,  that  one  of  the  reasons  for  giving  the  power  of  amend- 
ment is,  that  the  party,  in  whose  favour  it  is  to  be  exercised, 
is  now  deprived  of  the  means,  which  he  formerly  had,  of 
avoiding  a  variance,  by  making  different  statements  of  his 
cause  of  action,  or  of  his  ground  of  defence.  The  prohibitory 
rules,  framed  by  the  judges  under  the  a'.ithority  of  tliis  stat- 
ute, recite  that,  "the  powers  of  amendment  at  the  trial,  in 
cases  of  variance,  in  particulars  not  material  to  the  merits  of 
the  cause,  are  greatly  enlarged."  These  rules  prohibit  sever- 
al counts  and  pleas,  when  the  statements  therein  differ  in  so 
small  a  degree,  as  to  shew  that  they  are  merely  alternative 
statements  of  the  same  cause  of  action  or  defence  ;  but  cases 
are  not  within  the  rules,  when  the  descriptions  do  not  so  ap- 
proximate, though  it  should  appear  that  in  point  of  fact  there 
is  but  one  cause  of  action  or  defence.  (1)  *Therefore,  it  [  *S70  ] 
seems,  that  the  rules  and  authorities,  shewing  what  counts 
and  pleas  cannot  be  permitted  to  stand  together,  offer  at  least 
some  indication  as  to  the  cases  in  which  an  amendment  from 
one  statement  to  the  other  would  be  permitted.  In  the  case 
oi  Jenkins  Y.  Trdoar^  (1)  Parke,  IJ.,  in  giving  judgment, 
that  two  counts,  of  whicli  one  was  assumpsit  for  a  toll  claim- 

(1)  See  Jenkins    r.  Tieloar.    1  M.  &  implied    l>y  law."      So,    "  in    trespass, 

W.  16,  and  liie  examples  given    in    the  quure  clauituin  /regit,  pleas  of  soil  und 

rules,  particularly  the  example  of  u  case  IVeeliold  of  the  dufend.int  in  the  locus  in 

which  may  be  permitted,  "  a    count   for  (/mo,  and  of  tlio  delendanls  rii^ht   to  aiv 

freight  upon    a    charter    parly,    and    for  casement  are  lo  he  allowed." 
freight  2)ro  r«ia  t7merts  upon  a  contract         (1)   1  M.  tV  W.  16. 
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Amend- 
inciii  at 
nut  prius, 


Power  of 
anieiKliiig 

to  1)6  »'Xt'|V 

ri««tl  Iiber» 
ally. 


Nature  of 
action  im- 
material. 


[  *871  ] 


Hemming 
V.  Parry. 


Mash  V. ' 
Venham. 


ed  as  mctagn,  and  the  second  was  for  toll  claimed  as  port  du- 
ty, could  not  be  allowed,  intimated  that  he  should  be  dispos- 
ed to  allow  an  ameiidniciit  at  the  trial,  if  necessary,  (2)  by 
substituting  one  count  (or  the  other. 

In  Hanbnry  v.  Ella,  (3)  (a  case  of  an  alteration  of  a  state- 
ment of  a  promise  to  pay,  to  a  promise  to  guarantee,)  Parke, 
J.  said,  "  I  may  observe,  that  if  such  amendments  were  not 
permitted,  there  would  bo  an  end  of  the  benefit  of  the  new 
rules  for  ])leading,  laid  down  by  the  Judges,  which  proceed 
upon  the  assum])tion  that,  by  the  said  act  of  the  3  &  4  W.  4, 
c.  42,  s.  23,  the  powers  of  amendment  at  the  trial  in  cases  of 
variance,  in  particulars  not  material  to  the  merits  of  the  cause, 
are  greatly  enlarged,"  And  in  Parry  v.  Fairlmrst,  (4)  Ald- 
erson,  B.,  said,  "  we  should  do  great  mjustice,  parties  being 
bound  down  to  one  count  or  one  plea,  as  they  at  present  are, 
unless  we  were  liberal  in  amending  the  variances." 

For  the  same  reason  it  should  seem,  the  nature  of  the  ac- 
tion or  defence  ought  not  to  make  any  difference  in  the  ex- 
ercise of  the  power  of  amendment  ;  in  every  instance  in 
which  the  prohibitory  rules  apply,  the  power  which  accom- 
panies the  *prohibition  ought  to  apply  also.  In  a  case  (1)  that 
occurred  soon  after  the  passing  of  the  statute,  Parke,  B., 
amended  the  description  of  the  parish  in  an  action  of  eject- 
ment for  a  forfeiture.  It  was  objected,  that  the  action  was  a 
harsh  and  oppressive  proceeding,  but  the  learned  Judge  said, 
"  I  do  not  think  that  the  supposed  impropriety  of  the  action 
is  a  consideration  that  ought  to  influence  me,  in  deciding 
whether  I  shall  give  leave  to  amend  under  the  act  of  parlia- 
ment." 

In  the  case  oi  Hemming  v.  Parry,  (2)  the  declaration  in 
an  action  for  a  breach  of  a  warranty  of  ahorse  stated  a  general 
warranty  :  the  defendant  pleaded  non  assumpsit.  Upon  the 
proof  it  appeared,  that  the  warranty  was  "  sound  except  in 
one  foot,"  The  breach  of  warranty,  complained  of,  consisted 
in  an  unsoundness  of  the  wind.  Alderson,  B.,  amended  the 
declaration,  observing,  that  if  the  defence  had  depended  in 
any  way  upon  the  qualification  of  the  warranty,  he  would 
not  have  allowed  it,  as  that  would  have  gone  to  the  merits. 
So  also  in  the  case  of  3Iash  v.  Dcnham,  (3)  which  was  an 
action  on  the  case  for  a  false  representation  of  the  soundness 
of  a  horse,  and  the  plea  was  not  guilty,  Alderson,  B.,  amend- 


(2)  According  to  the  recollection  and  1  Ad.  ^  Ell.  64 
note  of  the  editor,  in  the  case  of  Jenkins  (3)  1  Ad.  4"  EI.  61 
V.  Treloar,  the  learned  Judge  said,  "The 
prohibition  of  several  counts,  and  the 
power  of  amendment,  though  not  exact- 
ly, are  almost  correlative."  See  also  in 
support  of  this  view,  the  judgment  of  the 
■aiue  learned  Judge  in  lianbury  v.  Ella, 


(4)  2  C.  I\I.  &  R.  196. 

(1)  Doe  d.   Marriott,   ?.  Edwards,    1 
M.  &Rob.  821.     6C.  &r.  208,S.C. 

(2)  6  C.  4-  P  5^0- 

(3)  1  M.  ^  R.  443. 


Sect.  3.]  The  Substance  of  Issue  proved.  81S 

ed  the  declaration,  by  substituting,  for  an  allegation   that  the  ;'^,["^7'j|' 
defendant  represented  the  horse  to  be  sound  and  a  good  work-  ,u,iprius. 
er,  an  allegation  that  the  defendant   represented  the  horse  to 
be  sound  in  the  Avind. 

In  Hanhunj  v.  Ella,  (4)  the  Court  of  King's    Bench    rec-  ^''I'^^y 
ognized  the  propriety  of  an   amendment   made  at  nisi  pi'ius, 
by  which  a  statement  in  the  declaration,  of  a  contract  to  pay 
for  certain  goods  to  be  delivered,  was    altered  to  a  statement 
of  a  contract  to  guarantee  payment  for  them.     In  the  case  of  ^-^ -'/XJk  ■' 
Parry  v.  Fairhurst  and  others,  (5)  an  action  on  the  case  was 
brought  against   the    defendants  as  carriers  for  negligence  in 
conveying  the  plaintiff's  goods:  the  defendants  pleaded  "not 
guilty:"  and  upon  the  evidence  it  appeared,  that  the   defend- 
ants, if  *liable  at  all,  were  liable  only  as  wharfingers.  No  ap-  [  *S72  ] 
phcation  was  made  for  an  amendment  until  after  the  defend- 
ant's case  was  closed,  and  the  plaintiffs  counsel  was  about  to 
reply.     The  learned  Judge  refused  to  amend,    but  left  to  the 
jury  the  question  of  the  liability  of  the  defendants  as  wiiarfin- 
gers.     The  jury  finding  this  question  in  favour  of  the  plain- 
tiff, the  Judge  directed  the  verdict  on  the  unamended   issue 
to  be  entered  for  the  defendant,  and  the  special  finding  of  the 
jury  to  be  indorsed   on  the  record,  in  order  that,  if  the  Court 
should  be  of  opinion,  that  the  amendment  ought  to  have  been 
allowed,  the  declaration  might  be  altered  by   stating  the  con- 
tract to  be  to  forward.     There  were  special  circumstances  in 
the  case,  shewing  that  the  defendant  might  have  been  preju- 
diced in  the  conduct  of  his  defence.     The    Court   made    the 
rule  absolute  for  a  new  trial  on  payment  of  costs,  Parke,   B., 
observing,  that  under  the  circumstances,  he  should  have  exer- 
cised the  power  of  amendment  given  by  the  statute,  postpon- 
ing the  trial  to  another  day  to  enable  the  defendants  to  shew 
the  fact  (notice  of  limited  liability),  which  might  have  exon- 
erated them  altogether.      Alderson,    B.,  dissented   from   the 
judgment,  but  only  on  the  ground,    that  the  amount   in  dis- 
pute was  under  20/.,  and  therefore   the  case  fell  within    the 
spirit  of  the  rule  prohibiting  the  granting  of  a  new  trial  ujwn 
a  verdict  against   evidence    where  the    amount  is  under  20/., 
and  that  the    application  for  an    amendment    was  made  too 
late  in  the  cause.     In  this  case  there  was   also  the   material 
circumstance,  that  the  declaration  was  before   the  new  rules 
of  pleading;  Mr.  Baron  Parke  said,  the   plaintiff  was    not    so 
much  entitled  to  this  amendment  as  he   would    have    been, 
had  the  declaration  been  subsequent.     In  Howell   v.    Thorn-  rh^rei/ v. 
as,  (1)  an  action  of  trespass,  m  which  issue  was  joined  on  the 
})laintifi''s  property  in  a  close  called  in  tiie  dcchu-ation  "  Clover 
Hill,"  Coleridge,  J.,  altered  the  name  to  "  Clover  Moor." 

(4)  I  Ad.  ^El.  61.  (1)  1  M.  &.  R.  312. 

(5)  2  Cr.  M.  &  11.  190. 
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III  Trey  v.  Yoii7i^',  (2)  the  variance  was  between  a  con- 
tract lor  certain  jjoles  to  be  paid  for  on  delivery,  and  a  con- 
tract to  pay  *cash  on  delivery,  with  five  per  cent,  discount.  It 
fin'ther  ap])eared  that  part  had  been  delivered.  An  applica- 
tion to  amend  was  opposed  on  the  ground,  that  if  the  con- 
tract had  been  stated  properly,  the  defendant  might  have 
been  jirepared  to  shew,  that  he  rescinded  the  contract,  on  the 
plaintitPs  refusal  to  pay  on  the  first  delivery.  Alderson,  B., 
allowed  the  cause  to  proceed,  and  nothing  being  elicited  to 
shew  that  the  defendant  rescinded  the  contract  on  that  ground, 
the  learned  Judge  made  the  amendment,  and  the  plaintiff  had 
a  verdict. 

In  the  case  of  Doe  d.  Poole  v.  Errrnffton,  (1)  the  demise 
was  joint  by  two  lessors  of  the  plaintiff;  it  appeared  that  they 
claimed  as  tenants  in  common  :  an  application  was  made  to 
amend  "  by  striking  out  the  name  of  one  of  the  lessors  of  the 
plaintiff,  or  adding  proper  words  applicable  to  the  title  as  it 
appeared."  Taunton,  J.,  refused  the  application,  ruling  that 
"  the  amendment  was  prayed  for  in  a  particular  way  very  ma- 
terial to  the  merits  of  the  case." 

This  statute,  it  seems,  gives  no  power  to  supply  a  material 
omission  in  a  plea.  In  John  v.  Currie,  (2)  in  an  action  of 
trespass  for  taking  mirrors  and  handkerchiefs,  Parke,  B.,  re- 
fused to  amend  a  plea,  which  justified  the  taking  of  the  mir- 
rors, by  extending  the  justification  to  the  handkerchiefs  also. 
This  statute  gives  no  authority  to  amend  the  award  on  the 
record  of  process,  (3)  to  strike  out  the  name  of  a  defend- 
ant, (4)  nor  to  increase  the  amount  of  damages  laid  in  the 
declaration.  (5) 

In  the  case  of  Frankum  v.  The  Earl  of  Falmouth,  (6) 
the  plaintiff  complained  of  an  injury  sustained  by  the  diver- 
sion of  a  watercourse,  the  right  to  which  he  claimed  in  re- 
spect of  a  mill  :  the  defendant  traversed  the  right  to  the  wa- 
tercourse. At  the  trial  before  Alderson,  B.,  it  appeared  that 
the  mill  was  *of  modern  erection,  and  that  therefore  the 
plaintiff's  claim  to  the  water  was  not  in  respect  of  the  mill, 
but  ex  jure  naturcB,  in  right  of  the  stream  running  to  his 
land,  and  of  an  antecedent  appropriation  of  the  water  by  the 
plaintiff  by  the  erection  of  the  mill.  An  application  to  amend 
the  declaration  was  refused,  but  the  learned  Judge  directed  a 
special  finding  under  the  24tli  section,  that  the  defendant  had 
diverted  the  water  from  its  accustomed  and  proper  course  to 


(2)  1  M.  Sf  R.  546. 

(1)  1  Ad.  &  E.  750. 

(2)  6  C.  ^-  P.  618.  See  Pullen  r. 
Seymour,  infra,  875,  as  to  supplying 
omissions  in  a  description. 

(3)  Adams  r.  Power,  7  C.  &  P.  76. 

(4)  Cooper  v.  Whltehouse,  6   C.    & 


P.  545. 

(5)  Watkins  v.  Morgan,  ib.  661.  A. 
variance  in  the  statement  of  the  penalty 
of  a  bond,  and  the  bond  proved  may  be- 
amended.  Hill  v.  Street,  2  C.  &  M. 
420. 

(6)  6  C.  c<c  P.  529.    2  Ad.  4-  E.  451. 
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the  plaintiff's  premises,  as  they  existed  before  the  mill  was  Amond- 
erected.  The  verdict  was  entered  for  the  defendant  on  the  nisiprius. 
issue.  On  a  motion  to  give  judgment  for  the  plaintiff,  accord- 
ing to  the  right  and  justice  of  the  case,  the  Court  refused  the 
rule  as  prayed  for,  saying,  that  the  variance  was  material,  and 
that  the  defendant  might  have  prepared  his  defence  to  meet 
the  claim  made  in  respect  of  the  mill,  and  not  of  the  land.  (1) 
In  Guest  V.  Eltves,  (2)  an  action  was  brought  against  the  G,ifstv. 
sheriff  for  an  escape.  At  the  trial  the  proof,  upon  an  issue 
joined  on  a  plea  of  not  guilty,  was  that  the  defendant  negli- 
gently omitted  to  arrest.  Alderson,  B.,  directed  the  facts  to 
be  found  specially,  and  the  Court  of  King's  Bench,  in  deliv- 
ering the  judgment  of  the  Court  for  the  plaintiff',  said,  "  After 
conference  with  the  learned  Judge,  and  indeed  upon  the  ar- 
gument at  the  bar,  we  are  fully  convinced,  that  in  this  case 
the  defendant  experienced  no  disadvantage  whatever  from  the 
course  adopted,  and  that  on  the  other  hand  the  plaintiff",  who 
had  suffered  Irom  some  breach  of  duty  on  the  part  of  the 
sheriff',  and  who  most  probably  was  without  the  means  of 
discovering  precisely  what  it  was,  might  have  been  really  in- 
jured by  too  strict  an  adherence  to  the  issue  actually  joined." 
Lord  Denman  further  said,  the  Court  had  no  power,  whatev- 
er the  Judge  at  nisi prius  might  have,  to  impose  terms  "on 
the  successful  party,  whose  mistake  has  been  corrected,  and 
whose  right,  if  claimed,  as  it  has  been  proved,  might  possibly 
never  have  been  disputed  by  the  defendant." 

It  seems  that  the  Judge's  discretion  in  making  amendments  ueviewof 
under  Lord  Tenterden's  act  cannot  be  reviewed  (3)  by  the  J"'isr* 
*Court,  and  in  Doe  d.  Poole  v.  Errington,  (I)  the  same  doc-  'i  #37-5  1 
trine  seems  to  have  been  held  by  Lord  Denman,  with  respect 
to  a  review  of  the  Judge's  discretion  in  refusing  amendments 
under  the  later  and  more  extensive  statute.  The  Court  of 
Exchecpier,  however,  appears  to  have  considered,  that  in  the 
latter  case  the  Judge's  decision  may  be  reviewed.  In  one 
case,  (2)  that  Court  is  reported  to  have  set  aside  a  nonsuit, 
and  granted  a  new  trial  on  payment  of  costs,  where  the 
Judge  at  nisi  prius  had  refused  to  amend  a  count  on  a  bill  of 
exchange,  by  inserting  the  words  "three  months  after  the 
date  thereof,"  in  the  description  of  the  bill;  the  argument 
appears  to  have  been  urged,  that  the  Judge's  decision  is  final. 
By  the  express  words  of  the  statute,  a  party  dissatisfied  with 
the  allowance  of  an  amendment,  may  apply  to  the  (Jourt  for 
a  new  trial,  on  the  ground  that  it  ought  not  to  have  been 
permitted,  (a) 

(1)  2  Ad.  Sf  El.  455.  (1)1  Ad.  5- 1:1.  7.-)0. 

(2)  5  Ad.  gf  El.  118.  (2)  Fulicn  v.  Seymour,  5  Dow).  164. 

(3)  Parke  r.  Edge,  1  C.  &  M.  429. 

(a)  Jlniendmtnt.     Wlictlicr  a  matciial  aliejjalion  in  a  dcclaiulion  can  be 
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Sf.ction  IV. 

Of  Partlailars  of  Demand. 

It  was  observed,  in  a  former  part  of  this  work,  that  an  in- 
quiry into  the  question  of  the  facts,  which  are  put  in  issue 
on  the  record,  belongs  rather  to  a  treatise  on  pleading  than  to 
a  treatise  on  evidence.  Independently,  however,  of  the  is- 
sues joined  on  the  record,  a  practice  has  grown  up  of  requir- 
ing, in  cases  where  the  pleadings,  in  consequence  of  their 
generality,  give  little  information  of  the  case  to  be  adduced, 
written  particulars  of  the  causes  of  action  which  are  relied  on 
by  a  plaintiff,  and  of  the  cross  claims  which  the  defendant 
seeks  to  make  the  subject  of  a  set-off.  By  these  written  par- 
ticulars tlie  parties  are  bound.  It  is  not  intended  to  discuss 
the  cases  in  which  the  parties  may  be  compelled  to  give  par- 
ticulars, but  only  the  effect  of  them  upon  the  evidence  of- 
fered at  the  trial. 
Not  iiiror-  *It  has  been  frequently  said,  that  particulars  are  to  be  con- 
rbe'ie'Li-  sidered  as  incorporated  in  the  pleadings,  that,  however,  is  not 
iii?s.  strictly  correct,  they  are   binding  upon  the  party  who  gives 

[  *S7G  ]  them,  and  intended  for  the  benefit  and  information  of  the 
other  party,  who  is  not  obliged  to  look  ont  of  the  record.  (1) 
Therefore,  it  seems,  a  plea  in  excuse,  or  in  confession  and 
avoidance,  is  not  an  admission  of  the  particulars.  It  has 
been  held,  that  a  plea  of  payment  of  money  into  Court  does 
not  admit  a  liability  on  all  the  contracts  stated  in  the  partic- 
ulars. (2)  {a)     The  party  giving  the  particulars  is  bound  by 

(1)  Booth  i>.  Howard,  5  Dowl.    441.         (2)   Ibid. 


Biipplied  by  amendment  after  verdict,  the  authorities  are  not  agreed.  4 
Pick.  4i>7  ;  5  N.  H.  385.  The  Inttar  case  decides  that  a  material  allegation 
in  a  declaration  cannot  be  supplied  by  amendment  after  verdict,  the  Court 
saying,  "we  are  aware  of  the  case  of  Hemmenway  v.  Hicks,  4  Pick.  4!)7, 
which  is  a  direct  authority  for  the  plaintiff" in  error.  But  wetliinkthe  better 
opinion  is  the  other  way." 

[n)  The  payment  of  money  into  court  is  a  practice  adopted  to  relieve  the 
defendant  against  an  unexpected  suit  for  money,  which  he  is  willing  to  pay, 
but  which  he  has  not  tendered  to  the  plaintitF  before  the  commencement  of 
the  suit.  After  the  defendant  has  brought  in  as  much  money  as  he  thinks 
proper,  and  the  plaintiff  has  refused  to  receive  it  in  satisfaction,  the  defend- 
ant is  entitled  to  have  it  considered  as  a  payment  made  on  the  day  on  which 
it  was  brought  in,  and  he  is  answerable  only  for  further  damages.  He  then 
stands  on  the  same  ground,  as  if  on  tendermg  money  before  the  action,  the 
plaintiff"  had  refused  to  receive  it,  but  had  commenced  his  action,  in  which 
the  tender  was  pleaded.     By  Parsons,  C.  J.,  5  Mass.  3G.5. 

Payment  of  money  into  court  under  a  rule  admits  the  cause  of  action  as 
stated;  7  J.  R.  431  ;  and  the  plaintitf  lias  a  right  to  the  money,  1  Wend. 
191.  It  admits  the  contract  set  out  in  each  of  the  counts,  unless  it  appears 
that  payment  was  intended  to  apply  only  to  particular  counts.     6  Pick.  340. 
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them,  not  with  the  same  degree  of  technical  strictness  as  in  '""'T'« 
pleading  ;  but  he  is  not  permitted  to  go  into  a  cause  ot  ac-  the  |)nfiy 
tion  or  set-olf,  substantially  different  from  that  described  in  ^'*'i"? 
them.  Therefore,  where  the  particular  of  the  piaintitTs  de- 
mand was  a  promissory  note  only,  evidence  of  which  was 
excluded  at  the  trial  on  the  ground  of  the  insufficiency  of  the 
stamp,  Lord  Kcnyon  ruled,  that  the  plaintilF  could  not,  on 
the  other  counts  of  the  declaration,  go  into  the  consideration 
of  the  notCj  observing,  "  The  particular  is  to  apprize  the  op-: 
posite  party  of  what  he  is  to  come  prepared  to  try  ;  and  the 
plaintiff  who  gives  it,  must  be  bound  by  it,  or  particulars  are 
of  no  use.  I  would  assist  the  defendant  if  1  could,  but  the 
defendant  having  come  prepared  to  meet  one  demand,  must 
not  be  called  upon  to  meet  another."  So,  where  the  decla- 
ration contained  counts  on  three  several  bills  of  exchange, 
but  in  the  particulars  the  plaintiff'  claimed  in  respect  of  the 
first  of  them  only,  it  was  held,  that  the  plaintiff  clearly  could 
not  recover  on  the  other  two,  though  they  were  admissible  in 
evidence  on  a  collateral  inquiry,  whether  two  of  the  defend- 
ants had  ceased  to  be  partners  at  the  time  when  the  bill,  in 
respect  of  which  they  were  sought  to  be  charged^  was  giv- 
en. (3)  [a)  Where  the  particular  of  demand  was,  "To  a 
beast  sold  and  delivered,  Vdl.  10^-.,"  it  Was  held,  that  the 
plaintiff  could  not  recover  upon  proof  that  t!ie  defendant  had 
said  to  a  third  person,  "that  he  owed  the  jJaintiff  13/.  lO^.. 
and  was  afraid  he  was  going  to  put  him  to  troid)lef'  the  de- 
fendant did  not  say  what  the  sum  *was  owing  for.  (1)  Un-  [  *S77  1 
der  a  particular  for  horses  sold  and  delivered  by  the  plaintiff 

(3)  Duncan  i'.  Hill,  2  B.  4"  R.  *>82.  tlie  in;ippropiiMlpne«s    of  tlie   pniticular. 

(1)   Hreckon    ?i.  iSiriilli,    1  Ad.    S,-  \'.\.  Il  w.(.>  held,  that  there  wii<  tio    evii|«rico 

488.     It  should  riithcr  seem  th;it  the  in-  of   an  account  stated,  as    the    adniissiun 

sulficiency  of  the  evidence  on  any  count,  was  not  made  to  the  plrtiiitit}'; 
■Vtas  the  ground  of   the  decision,'  and  not 


(«)  A  pnrty  pivinf''  a  bill  of  p-irticiil.irs  iituifr  a  jiidrro'.s  order,  is  never 
held  tiiereby  to  furmsli  evidence  ao-ninst  hiinself;  and  it  is  in  practice  con- 
sidered as  part  of  liie  pleadinos.  1  Hall,  ;{7I>.  Its  sole  object  is  to  point 
out  and  specify  the  parly's  claim  and  to  restrict  liiin  at  the  trial  to  the  ranjre 
of  proof  which  he  has  himself  chosf^n,  so  that  the  opposite  party  may  be 
apprised  of  the  charjres  which  may  be  proved. 

An  admission  in  pleadin^r  is  evidence  a<fainst  tiie  party  makinfr  it  on  the 
trial  of  the  particular  i>siie  to  wiiicli  the  admission  relates;  bit(  nn  admis- 
sion in  one  count  of  a  declaration  is  not  evidence  ajjainst  tiie  |)lniiilift'iin<ler 
any  other  count.  And  a  hill  of  padiruhtrs  filed  in  one  suit,  chiimin;,'  a  set- 
ofT,  is  not  admissible  iijrainst  the  defendant  in  another  suit.  17  Wend.  '20. 
It  has  even  been  held  that  llie  defendant  makiiifj  an  admission  in  one  of  his 
several  pleas  is  liable  to  have  his  admission  cjiven  in  evidence  atrainst  iiiin 
by  the  plaintiff  for  the  purpose  of  establisiiinp  a  fact  which  is  denied  in 
another;  Jackson  j\  Stetson.  !.">  Mass.  48 — I  Pick.  I;  but  these  decisions 
liave  not  been  followed  ;  2  N.  H.  II.  8!» ;  and  seem  to  be  thaken  by  a  later 
decision  in  the  same  court.     13  Tick.  181. 
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rrerision  {q  the  dcroiidau t,  it  Iius  Ijccu  licld,  that  the  plaintiff  cannot 
oi^iniriicti-  ^.^,j,yygj.  j^ioijgy  jiaj  and  received  by  the  defendant,  for  horses 
sold  by  hiui  as  agent  to  the  plaintiff.  (2)  So  where,  in  an 
action  brought  for  money  iiad  and  received  against  a  stake- 
holder, the  j)aiticulars  of  demand  were  for  111.  deposited  by 
the  plaintiff,  and  for  2/.  deposited  by  another  person,  in  the 
hands  of  the  defendant  as  a  stakeholder,  and  won  of  that  per- 
son by  the  plaintiff,  it  was  held,  that  the  plaintiff  could  not 
recover  his  own  stake  upon  a  demand  of  it  before  it  was  paid 
over;  for,  said  Lord  Abinger,  "  the  defendant  might  have  a 
host  of  witnesses  to  prove  that  the  jjlaintiff  did  not  win  the 
wager ;  then  the  latter  comes  into  Court  with  a  case  entirely 
different, — that  he  demanded  back  his  money  before  the  wa- 
ger was  decided."  (3) 

If  the  iiarticular  convey  the  requisite  information,  however 
inaccurately  it  may  be  drawn  up,  it  is  sufficient.  (4)  In  an 
action  of  assumpsit  for  money  paid  to  the  use  of  the  defend- 
ant, three  several  sums  were  mentioned  in  the  particulars,  as 
follows : 

"  To  cash  paid  Froggat  and  Co.     -     -     -     -  £80  13  0 
To  ditto  paid  Hoffan  and  Co.       -     -     -     -      93     8  0 

To  ditto  ditto        - 80  13  0 

The  facts  were,  that  the  third  as  well  as  the  first  item  was 
paid  to  P^roggat  and  Co.,  and  upon  the  plaintiff's  counsel  of- 
fering to  shew,  that  this  insertion,  of  the  item  for  cash  paid 
Hoflan  and  Co.  between  the  other  two,  was  a  clerical  error, 
Lord  EUenborough  overruled  an  objection,  that  under  those 
particulars  the  plaintiff  could  not  give  evidence  of  two  sums 
of  80Z.  13s.  paid  to  Froggat  and  Co.  So  an  error  in  the  date 
[  *87S  j  as  *to  the  month,  in  which  the  particulars  stated  work  to  be 
done  for  the  defendant,  is  not  material ;  it  not  appearing  that 
work  had  been  done  at  two  distinct  periods.  (1)  (a) 

(2)  Holland  v.  Flopkins,  2   B.   &   P.     570. 

24S.     Rex  ace.  fllacarthy  v.    Smith,    8         (4)   Day  r.  Bovver,  1  Campb.  n. 
Bing.  145.  (1)  Milwoodi'.  Walter,  2  Taunt.  224. 

(3)  Davenport  v.  Davies,  1  M.  4"  W. 


(a)  Where  the  statute  provided  that  a  town  might  recover  for  the  support 
of  a  pauper,  provided  notice  in  writing,  was  given,  stating  the  sums  expended 
for  the  relief  of  such  poor  person  or  persons,  lield,  that  the  notice  might  in- 
clude the  sums  expended  for  several  persons,  constituting  one  family,  and 
supported  together,  and  all  chargable  to  the  defendant  town.  Barnstead  v. 
Stafford,  S  N.  H.  R.  142.  But  the  notice  must  not  include  in  the  sums  ex- 
pended for  those  who  are  paupers,  expenses  incurred  for  those  who  are  not. 
It  is  not  necessary,  that  the  plaintifls  must  be  able  to  prove  all  the  sums  set 
out  in  the  notice,  id.  Nor  if  the  town  has  expended  extravagant  sums  in 
the  relief  of  paupers,  they  will  not  be  entitled  to  recover  the  whole  sums 
paid,  but  they  may  recover  less  without  vitiating  the  notice  if  that  stated 
truly  the  sums  expended,  id.  15  Mass,  24S.  If  the  town  knowingly  swell 
the  items  of  the  account  beyond  what  was  in  fact  paid  or  expended,  they 
shall  not  recover  any  thing  on  such  items. 
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111  debt  for  rent,  a  wrong  description  of  tiie  parish  in  which  f'rcci-^ion 
the  premises  are  situated,  is  not  material.  (2)  In  an  action  rars.^"^"*^" 
for  goods  sold  and  delivered,  and  for  money  paid,  the  partic- 
ulars were  :  "  To  seventeen  firkins  of  butter,  5i)l.  65.,"  it  was 
held,  that  the  plaintiff  might  recover  the  value  of  seventeen 
firkins  entrusted  by  him  to  a  carman,  who,  by  mistake,  had 
delivered  them  to  the  defendant,  and  which  tlie  defendant 
had  afterwards  sold.  Mansfield,  C  J.,  said,  "  bills  of  partic- 
ulars are  not  to  be  construed  with  all  the  strictness  of  decla- 
rations ;  this  bill  of  particulars  has  no  reference  to  any  counts, 
and  it  sufficiently  expresses  to  the  defendant  that  the  ])laiii- 
tiif's  claim  arises  on  account  of  the  butter." 

Ill  the  case  of  Harrison  v.  Wood,  (o)  it  was  held,  that  the 
term  "advances"  ought  not  to  be,  narrowed,  so  as  to  exclude 
disbursements  for  expenses  incurred  by  the  plaintiff,  when 
acting  as  a  travelling  clerk  to  the  defendant,  and  that  under 
a  claim  for  such  advances,  made  between  the  2Uth  March 
and  the  1st  April,  the  plaintiff  might  recover  for  advances 
made  up  to  the  1st  September;  there  being  nothing  to  shew 
that  the  mistake  in  the  date,  in  putting  April  for  September, 
could  have  misled  the  defendant. 

An  order  for  delivery  of  particulars  of  the  plaintiff's  de-  ^"n■■Hpliv- 
mand,  is  enforced  by  staying  the  proceedings  until  it  is  obeyed,  iiriii;us'of 
but  the  usual  mode  of  enforcing  an  order  of  particulars  of  a  ^^^""'^• 
set-ofi"  is,  by  preventing  the  defendant  giving  any  evidence 
in  sujiport  of  a  plea,  unless  he  have  given  the  particulars.     If 
the  defendant  have  not  complied  with  the  order,  the  plaintiff 
should  be  prepared  to  prove  it  at  the  trial,  as  the  non-deliv- 
ery of  particulars  *is  not  in  itself  sufficient  to  exclude  the  ev-  [  *870  ] 
idence,  unless  such  an  order  has  been  made.     In  a  case,  (1) 
where  an  order  has  been  made  for  the  delivery  of  particulars 
of  set-off  with  dates,  Tindal,  C.  J.,  excluded  evidence  of  a 
set-off,  the  only  particulars  delivered  being,  for  work  and  la- 
bour, &c.,  "from  January  1S2S  to  January  1S34."  (a^i 

It  is  prudent  to  be  prepared    at  the  trial    witii  proof  of  tiie 

(2)  Davies  v.  Edwards,    3    M.    !f   S.     same  efiect    are    Lamliirth.    v.    KofT,    8 
380.  IJiiig.  411.   (;reen  r.  Clark,  2  L'owl.  IS. 

(3)  S  Bing.  371.     Oilier  cases  to   llie  (1)  Ciwain  v.  Kolierts,  1  .M.  ^-  U.  452. 


[a)  The  defendant  has  a  rijrht  to  call  on  the  plnintifT,  for  the  particulars 
of  his  dcniaiid,  whore  they  are  not  disclosed  in  his  dechiralion.  Ivinal  jus- 
tice also  demands  tjiat  the  plaintill"  should  be  allowed  to  call  on  the  dct'end- 
ant  for  the  particulars  of  his  set-olT,  when  they  arc  not  specilied  in  the  no- 
tice.   :?  .1.  I{.  '-218. 

To  constitute  the  rii^ht  of  set-off  in  ccpiity,  there  must  be  mutual  debts 
between  the  same  parties,  in  their  own  ri^^iit,  of  the  same  kind  and  cpiulity, 
and  be  clearly  ascertained  and  liiiuidated.  li(|uily  follows  the  same  rule  as 
a  court  of  law.  It  nuisi  be  u  subsistin;^  debt  due  in  prcsailu  and  nnist  ha 
due  from  the  plaintiff  to  the  defendant.     I?y  W'oodworth,  J.,  ",'  Cowcn,  lo'J. 
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False  par-    particulars  rcccived,  otherwise  tho  ijartioulars  annoxed  to  tho 

tictilars  an-  ^  ,         ,       ,       ,  ,         i  c    n/w 

iiexed  to  record  only  can  be  looked  at.  lu  the  case  ot  Mori^an  y, 
the  record.  jF/^/;-;-^',  (2)  tile  i)laiiiti(f  aniicxcd  particulars  of  record,  con- 
tainin;^  items,  wiiioh  were  not  in  tlie  particulars  previously 
delivered  under  a. Judge's  order  to  the  defendant,  upon  which 
items  alone  the  plaintiff  had  a  verdict ;  the  Court  of  Excheq- 
uer held  that,  as  the  facts  had  not  been  proved  at  the  trial, 
they  could  not  direct  a  nonsuit  to  be  entered,  or  a  verdict  for 
the  deftiudant,  on  the  ground  of  the  improper  alteration  of 
the  particulars  under  which  his  evidence  liad  been  admitted, 
A  new  trial  without  costs  was  granted.  It  seems,  however, 
that  for  this  gross  violdtion  of  the  rule  of  Court,  the  plaintiff's 
attorney  might  have  been  compelled  to  pay  the  costs  of  the 
first  trial,  {'i) 
Plaintiff  Wlicrc  the  declaration,  in  addition  to  the  common  counts, 

er  on'spo-'  contaius  Special  counts,  of  which  no  rule  of  practice,  nor  pre^ 
*'«''■'"""•  viously  obtained  Judge's  order,  calls  upon  the  plaintiff  for 
tiiniars <!o^  particulars,  and  the  j)articulars,  furnished  to  the  defendant 
not  allude    m^j  auiiexed  to  the  record,  relate  to  the  common  counts  only, 

to  It.  ...  ^  ' 

the  plaintiff  will   not    be    precluded  from  giving  evidence  in 
support  of  the  special  counts.  (4)     Thus,   in   an   action  on  a 
bill  of  exchange,  and  for  the  price  of  goods  sold  and  delivered, 
the  plaintiff  may  recover  on  the   bill,  though    the  particulars 
relate  to  the  goods  only.  (5) 
cisrvTrLd      Though  the  bill  of  particulars  confines  the  plaintiff's  evi- 
by  defend-    deucc  *to  the  causes  of  action    mentioned  in  the  particulars, 
r*880°l  ^^^  ^^  ^^^  defendant,  in  giving  evidence  for  himself,  gives  ev-^ 
*■  J  idence  also  for  the  plaintiff  of  some  claim  not  included  in  the 

particulars,  the  plaintilf,  as  to  that  claim,  is  no  longer  confin- 
ed to  the  particulars,  but  may  avail  himself  of  the  defendant's 
evidence.  (1) 
oHiems""  "  ^'^  ^"  action  of  assumpsit  brought  by  the  assignees  of  a 
bankrupt,  the  defendant  called  for  particulars  of  the  plaintiff's 
demand,  which  were  given  him  ;  he  then  pleaded  in  abate- 
ment that  the  promises  were  made  by  himself,  and  another 
person  jointly  :  issue  being  joined  on  this  plea,  it  appeared  in 
evidence  at  the  trial,  that  the  particulars  chiefly  related  to 
transactions  between  the  bankrupt  and  the  defendant,  jointly 
with  the  person  mentioned  in  the  plea ;  and  though  there 
were  some  items  which  concerned  the  defendant  only,  3'et  as 
these  were  not  distinguished  from  the  rest,  the  Chief  Justice 
woiild  not  suffer  them  to  be  given  in  evidence,  and  nonsuited 

(2)  2  Cr.  &  J.  46 L  (5)  Cooper  v.  Amos,  2  C.  .^  P.  267. 

(3)  Ibid.  See  the  judgments  of  Lord  (1)  By  Parke,  B.,  in  Fisher  v.  Wain- 
Lyndhurst  and  Bayley,  B.  wright,  I  M.  &  W.  486,  recognising,  to 

(4)  Cooper  v.  Amos,  2  C.  &  P.  267.  this  extent,  the  ruling  of  Lord  Eilenbo- 
Day  V.  Davies,  5  C.  &,  P.  340,  and  .-iee  rough  in  Hurst  r.  Watkins,  I  Campb.  68. 
Fjsher  v.  ^Vain\vri2ht,  1  M.   &  \V.  480. 
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the  plaintiff.     The  Court  of  King's    Bench    was   afterwards 
moved,  but  refused  to  set  aside  the  nonsuit."  (2) 

It  was  formerly  contended,  that  a  defendant  could  avail  rrr.iits  in 
himself  of  credits  given  m  particulars,  only  by  adnuttmg  the 
other  side  of  the  account,  (3)  but  the  jn-acticc  aj)pears  to  be 
now  settled,  that  particulars  used  as  evidence  must  be  treated 
like  any  other  account  furnished  by  a  party  ;  the  jury  will 
have  to  consider  Avhat  credit  may  be  due  to  a  statement  made 
by  a  party  in  his  *owu  favour,  "  and  they  may  give  credit  to  [  *881  ] 
one  part  of  the  statement,  and  disbelieve  the  other."  (1) 

A  difference  of  opinion  has  arisen  among  the  Judges,  upon  fjf[;',i^*,",|^„s^ 
the  effect  of  an  admission  in  the  particulars  of  an  answer  to  a  credits,  &o'. 
part  of  the  plaintiffs  demand,  as  for  instance,  payment:  on 
the  one  hand,  the  Court  of  Common  Pleas,  in  the  case  of 
Ernest  v.  Brown.  (2)  have  decided,  that  a  defendant  cannot 
avail  himself  of  such  admissions,  as  an  answer  to  the  plain- 
tiff's action,  unless  he  has  put  an  appropriate  plea  upon  the 
record;  on  the  other  hand,  Parke.  B.,  has  expressed  a  very 
strong  opinion  that  such  a  plea  is  unnecessary.  The  question 
seems  to  be,  whether  such  admissions  are  to  be  considered  as 
evidence  for  the  defendant,  or  whether  they  are  to  be  consid- 
ered as  an  indication  on  the  part  of  the  plaintiff,  that  the  ac- 
tion is  not  brought  in  respect  of  such  snips  as  are  covered  by 
the  payments  admitted.  If  the  former  be  the  right  view, 
there  seems  to  be  no  reason,  why  there  should  be  an  excep- 
tion to  the  general  rule,  that  evidence  in  bar  of  an  action  can 
be  admitted  only  under  an  appropriate  plea ;  if  the  latter  be 
the  right  view,  there  cannot  be  any  occasion  for  a  plea,  for 
there  can  be  no  necessity  to  plead  to  that  which  forms  no 
part  of  the  subject  of  the  action.  The  operation  of  particu- 
lars which  claim  only  a  certain  sum,  much  smaller  than  that 
which  is  inserted  by  the  special  pleader  in  the  indebitatus 
counts,  seems  clearly  to  be  in  the  latter  mode ;  in  pleading, 
the  residue  above  the  sum  mentioned  in  the  particulars  is  an- 
swered by  the  traverse  in  the  general  issue,  and  whatever 
may  be  the  original  amount  of  the  plaintiff's  claim,  or  the 
manner  in  which  it  has  been  reduced  to  the  sum  claimed  in 
the  particulars,  is  quite  immaterial,  the  plaintiff  cannot  be  al- 

(2)  Tidd's  Pract.  9lh  edit.  600.  This  the  other  pnrt,  and  if  the  plea  in  such  a 
case  is  also  reported  in  1  Ksp.  N.  P.  t,'.  case  were  pleaded  to  the  whole  declarn- 
452,  in  which  it  does  not  appear  tliat  'he  tion,  it  soeriis,  the  verdict  would  he  found 
decision  proceeded  on  the  ground,  thai  distrihutively,  as  to  part  for  the  defend- 
in  the  particulars  the  items  duo  on  the  ant,  and  as  to  the  oli)er  part  for  iho 
HBveral  liabilities  were  undistinguished,  piainlilf,  as  in  Cousins,  ».  Padden,  2.  C. 
It  should  seem  that  the  case  as  reported  M.  !,•  It-  547. 

in  Espinasse  is  not  law  ;    it   constantly  (3)  See  Rymer  v.  Cook,  1  .M.   i-  M. 

occurs  in  practice,  liiat  part  of  the   do-  86,  n. 

inand  claimed  hy  the  plainlitf's  particu-  (I)    By    Parke,    B.,    in    Kenyan    i>. 

lais  is  answered  in  part  hy  a  plea  of  in-  WuUes,  2  "SI.  &  W.  "(JS. 

fancy,  or  other  .-.imilar  defence,  and  that  (2)   3  Bing.  N.  C.  674. 
the  plaintitl'is  uitowcd   to  recover  us  to 
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lowed  to  go  into  any  snch  questions.     If  it  be  considered,  as 
scfnis  ti)  be  siiewn  hy  the  case  oi"  Howards.  Bnotli^    that  the 
jiarticulai's  operate  upon   the  evidence,  and  not  upon  the   rec- 
ord, it  may  be  suggested  that  there  is  no   difference   in  point 
of  i)rinci[)ie  between  such  a  case, — in  which  it   appears,  upon 
[  *882  ]  evidence  in  the  course  of  the    trial,  *that  the  plaintiff's  claim 
Kftrciof      jjjjg  been  larger  than  that  which  he  seeks    by  the    particulars 
creiiii.         to  rccover, — and  a  case   in  which    the   particulars   shew   the 
same  facts,  and  differ  only  by  stating,  on    the   face  of  tliem, 
the    manner   in  which   the  claim  has  been    reduced  to    the 
amount  demanded  as   the  balance  :  ex.  gr.   if  the   particulars 
were  for  three  years'  rent  at  4U/.,  and  credit  were    given  for 
payment  of  two  years. 
Coatf.sx.         |,j  ^YiQ  g^gg  Q^  Coatcs  V.  Stcvcvs,  (1)    (in  which   the  ques- 
tion  was  upon  the  proper  mode  of  pleadmg  payment  oi   mon- 
ey into  Court,)    there   was  a  plea  of  payment  of  the  sum  of 
10/.,  and  a  payment  of  that  sum  was  admitted  in  the  particu- 
lars ;  Parke,  B.,  said,  there  was  no  necessity  to  plead  the  pay- 
ment, if  the  plea  were  intended  to  apply  to  the  sum  mention- 
ed in  the  particulars.       However,    in  the   case  of   Ernest  v. 
Broion  (2)  the  point  directly  arose,  and  the   Court  of  Com- 
mon Pleas  decided,  that  an  admission  in  the  particulars  is  no 
more  than  evidence  of  payment,  and  that  it  could    not  be  re- 
ceived in  bar  of  the  action    without  a  plea  of  payment.     In 
debt  for  goods  sold  and  delivered,  the  particulars  were  : 
"  For  a  cart  sold         -         -         -         -       £  5     0    0 
Deduct  the  sum  paid  by  Mr.  Brown    -     -     1   13    0 


£  3     7    0" 
Issue  was  joined  on  the  sufficiency  of  a  payment  of  3/.  7s. 
into  Court.     The  opinion  of  Parke,  B.,  in  Coates  v.  StevenSj 
being  cited,  Tindal,  C.  J.,  said,   "  That  was  an  action  of  as- 
sumpsit :   this  is  debt,  and  you  plead  you  were  never  indebt- 

Kenyonv,  ed."  lu  the  casc  of  Kenyan  v.  Wakes.,  (3j  the  particulars  in 
an  action  of  assumpsit  claimed  a  sum  of  148/.  for  wages  and 
money  paid,  and  admitted  "payments  on  account"  of  70/.: 
the  defendant  pleaded  non-assumpsit.  At  the  trial,  the  de- 
fendant contended,  and  the  jury  found,  that  at  the  rate  of 
wages,  which  only  the  plaintiff'  was  entitled  to  charge,  the 
70/.  were  sufficient  to  cover  the  plaintiff's  demand.     The  de- 

[  *883  1  fendant  *had  the  verdict.  At  the  trial  it  was  objected,  that 
the  defendant  could  not  avail  himself  of  the  credit  side  of  the 
particulars,  without  admitting  the  correctness  of  the  debit 
side,  and  upon  that  objection,  as  well  upon  the  ground  that 
the  plaintiff  was  at  all  events  entitled  to  nominal  damages, 
there   being  no  plea  of  payment  on  the  record,  a  rule  was 

(1)  2  Cr.  M.  4-  R.  118.  (3)  2  .M.  &  W.  764. 

(2;   3  Bing.  N.  C.  674. 


Sect.  4.]  Of  Particulars  of  Demand.  823 

made  absolute  for  a  new  trial.  Lord  Abingcr,  though  pro-  ^'^';'''  "'" 
fessing  not  to  decide  the  second  point,  on  the  ground  that  it  crediu 
was  not  taken  at  the  trial,  gave  judgment  in  the  following 
terms:  "  The  particulars  were  put  in  to  shew,  that  the  plain- 
tilf  limited  his  claim  to  the  balance,  if  any,  due  for  wages. 
The  jury  were  of  opinion,  there  was  no  balance  due.  The 
particulars  only  claimed  a  balance,  which  was  destroyed  by 
the  finding  of  the  jury ;"  and  Parke,  B.,  again  expressed  his 
oi)inion,  that  a  plea  was  unnecessary.  "Had  it  not,"  said 
the  learned  Judge,  "been  for  the  decision  of  the  Court  of 
Common  Pleas,  in  Ernest  v.  Brown,  I  should  have  had  little 
or  no  doubt  on  the  subject.  Before  that  case,  I  entertained  a 
strong  opinion,  and  so  expressed  it  in  Coates  v.  Stevens,  that 
such  a  payment  need  not  be  pleaded.  I  thought  that  the 
particulars  were  given  to  the  defendant  to  enable  him  to 
know  what  to  plead,  as  well  as  to  restrain  the  plaintitf  to  the 
claim  in  his  declaration.  In  that  view  I  agree  with  the  de- 
cision of  Patteson,  J.,  in  Booth  v.  Hoicard,  that  the  particu- 
lars are  for  the  benefit  of  the  defendant.  It  is  said,  that  in 
Ernest  v.  Brown,  a  distinction  was  taken  between  debt  and 
assumpsit,  with  reference  to  this  point.  I  cannot  understand 
that  distinction,  nor  am  I  at  present  satisfied  that  my  first 
impression  on  this  point,  which  I  expressed  in  Coates  v.  Ste- 
vens, was  wrong."  Later  in  the  same  term,  in  the  case  of 
Nicholl  V.  }Villia?ns,  (1)  the  point  came  again  incidentally 
before  the  Court  of  Exchequer,  on  a  question  as  to  wliat  part 
of  the  plaintiff''s  demand  a  plea  of  payment  must  be  presumed 
to  have  been  intended  to  apply,  the  particulars  not  having 
been  adverted  to  at  the  time ;  and  Parke,  B.,  in  delivering  the 
judgment  of  the  Court,  (that  under  the  circumstances  of  this 
case,  it  nuist  be  applied  to  the  payments  admitted  in  the  par- 
ticulars,) said,  "  if  the  decision  of  the  Court  of  Common  Pleas, 
in  *Ernest  v.  Brotvn,  be  right,  there  can  be  no  question  as  to  [  *SS4  J 
the  meaning  of  the  ])lca.  We  do  not,  however,  feel  it  neces- 
sary to  decide  whether  the  defendant  was  bound  to  ])lead 
payment,  after  such  a  particular  as  this."  The  rule  T.  T.  1, 
W.  4,  requires,  under  a  certain  penalty,  that  particulars  should 
be  annexed  to  the  record;  previously  it  had  been  ruled,  d) 
that  if  the  defendant  wished  to  avail  himsch'of  them,  to  prove 
a  part-payment,  he  must  have  put  them  in  as  his  evidence, 
treating  them  "merely  as  an  admission  recpiiring  proof,  as 
other  admissions  do,"  and  which  would  entitle  the  ]ilaintiif 
to  the  reply. 

(1)  2  M.  Sr  W.  75S.  Rayley,.!.)  in  Rymer  v.   Cook,    M.    & 

(1)  Hy  Hullock,  D.,  (after  consulting     M.  SG,  ii. 
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CHAPTER   II  r. 

OF    THE    EXAMINATION    OF    WITNESSES. 

After  considering,  in  tlic  last  chapter,  what  kind  of  evi- 
dence ought  to  be  produced  for  ascertaining  the  points  in  is- 
sue, the  next  subject  of  inquiry  relates  to  the  manner  in 
which  witnesses  are  to  be  examined. 

The  ordinary  mode  of  proceeding  in  the  Courts  of  Common 
iiiiercsi.  Law,  preparatory  to  the  examination  of  a  witness,  is  to  swear 
him  in  chief,  unless  an  objection  should  be  made  to  his  com- 
petency ;  in  which  case,  the  practice  formerly  was  to  exam- 
ine him  on  the  voire  dire ;  and  this  was  so  strictly  observed, 
that,  if  a  witness  were  once  examined  in  chief,  he  could  not 
afterwards  be  objected  to  on  the  ground  of  interest.  (2)  But, 
in  later  times,  the  rule  has  been  to  a  certain  extent  relaxed, 
and  now,  if  it  should  be  discovered  in  any  stage  of  the  trial, 
before  the  close  of  a  witness's  examination  and  before  his  dis- 
missal, that  he  is  interested,  his  evidence  will  be  rejected. 
This  is  as  well  for  the  convenience  of  the  Court,  as  for  the 
purposes  of  justice.  The  examination  of  a  witness,  to  dis- 
r  *SS.5  1  cover  whether  *he  has  any  interest  in  the  cause,  is  frequently 
to  the  same  effect  as  his  examination  in  chief;  it  therefore 
saves  time,  and  is  more  convenient,  that  the  witness  should 
be  sworn  in  chief  in  the  first  instance  ;  and  if  it  should  after- 
wards appear,  in  the  progress  of  the  examination,  that  he  is 
interested,  it  will  then  be  time  to  take  the  objection.  (1)  (a) 
intcrroga-  Where,  however,  witnesses  have  been  examined  on  inter- 
inierest  ap-  rogatories,  and  it  appeared  that  the  witnesses  Were  inconipe- 
peariii2;oii    tcut,  tlic  obiectiou  should  be  taken  by  motion  to  suppress  the 

cross-cx"        ^  .      .  . 

amination.    mtcrrogatories  ;  it  is  too  late  to  take  it  at  the  trial.  (2) 

Cross-ex-         This  relaxation  of  the  ancient  rule,  does  not  extend  so  far, 

ario^ii'it'er-  ^^  to  allow  the  counscl  on  the  cross-examination  to  ask  the 

est  under  a  witness  cvcry  sort  of  question,  which  might  be  proper  on  the 

voire  dire.     For   example,  after  an  examination  in  chief-  a 

witness  is  not  to  be  cross-examined  as  to  the  contents  of  a 

will,  not  produced  in  Court,  under  which  it  is  suggested  that 

(2)  See  Lord  Lovat's  case,  9  St.   Tr.  Stone  v.  Blackburn,  1  Esp.  N.  P.  C.  37. 

639,  646,  704.  Beeching  v.  Gower,  Holt,  N.  P.  C.  313. 

(I)  Tnrnerr.  Pearte,   1   T.   R.   717.         (2)  2  Tidd.  9  edit.  812,  and  see  Ogle 

Perigal  v.  Nicholson,    1    VVightw.    64.  v.  Paleski,  Holt,  N.  P.  C.  485. 


(a)  Butler  v.  Tufts,  i;j  Maine,  30'2;  6  Grcenl.  368.  And  a  cross-examina- 
tion upon  the  merits  is  no  waiver  of  any  objection  to  his  competency.  19 
Ves.  433;  2  Sumn.  R.  611. 

After  a  cross-examination  of  a  witness  defendant  is  not  at  liberty  to  give 
evidence  to  impeach  the  plaintiff's  witness  by  proof  that  he  has  testified 
falsely,  upon  those  subjects.    4  Watts,  51. 
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he  takes  some  interest,  although  such  questions  might  be 
properly  asked  in  an  examination  on  the  voire  dire.  (3) 
Tliough  in  general,  questions  as  to  competency  may  be  ask- 
ed, notwithstanding  that  they  depend  upon  the  contents  of  a 
written  instrument,  yet,  if  the  witness  produce  the  instru- 
ment to  which  the  questions  relate,  that  must  be  read  as  in 
other  cases.  (4) 

When  the  witness  has  been  regularly  sworn,  he  is  first  ex- 
amined by  the  party  who  produces  him;  after  which,  the 
other  party  is  at  liberty  to  cross-examine.  The  examination 
is  in  open  Court,  in  the  presence  of  the  parties,  their  attor- 
nies,  and  counsel,  and  before  the  judge  and  jury,  who  have 
thus  an  opportunity  of  observing  the  understanding,  demea- 
nour, and  inclination  of  the  witnesses. 

It  may  often  be  advisable  to  examine  witnesses  separately.  Separate 
*and  out  of  the  hearing  of  each  other,  with  a  view  to  obviate  tion. 
the  danger  of  a  concerted  story  among  the  witnesses,  and  to  [  *8S6  ] 
prevent  the  influence  which  the  account  given  by  one  may 
have  upon  another.f  For  this  purpose,  the  Court  will  order 
witnesses  to  withdraw.  It  was  formerly  said,  that  if  any 
witness,  v/ho  had  been  ordered  to  withdraw,  continued  in 
Court,  in  violation  of  such  order,  the  Court  would  not  after- 
wards permit  him  to  be  examined;  but  it  has  been  more  re- 
cently considered,  that  it  is  in  the  Judge's  dircretion  whether 
or  not  the  witness  should  be  examined.  (I)  In  one  case,  (2) 
it  was  said  by  Alderson,  13.,  that  the  circumstance  of  a  wit- 
ness having  remained  in  Court  in  disobedience  of  an  order  to 
leave,  is  no  ground  to  reject  his  evidence,  it  merely  affording 
matter  of  observation  upon  it;  and  the  learned  Judge  referred 
to  a  case,  (3)  in  which  a  new  trial  was  granted,  because  a 
witness's  testimony  had  been  rejected  on  that  groiuid.  The 
rule  appears  to  be  the  same  (4)  in  the  Exchequer  as  in  the 
other  Courts,  except  in  revenue  causes,  where  it  is  inflexible, 
that  the  witness  cannot  be  examined.  (5)  But  an  attorney 
in  the  cause,  whose  attendance  is  necessary  in  Court  to  in- 

(3)  Howell  V.  Look,  2  rnrnpli.  14.       741. 

(4)  Huller  v.  Ciirver,  2  Stark.  434.  (3)   Reported  in  note  to  Cook  v.  Ne- 

(1)  Parker  c.    M'Williani,    6    Bing      thercote. 

683.     Rex  r.  Collev,    M.    &    M     329.  (4)    lb.    By  Toleridge  J. ,  in  Thomas 

Beamon  v.  F.llice,  i'C.  &  P.  585.  Tliotn-  v.  David,  7  C.  S,-  P.  350. 

as  V.  David,  7  C.  S/-  \\  350.  (5j  Alt.  Gen.  v.  Bulpii,  9  Price,  4. 

(2)  Cook  V.  Nethercoie,  6  C.    ^    P. 


t  By  tlic  law  of  Sfotlaiid,  this  separate  examination  takes  place  in  all 
criminal  prosecutions.  The  rule  there  is,  that  if  a  witness  has  been  present 
in  Court  during  tlie  exain-nation  of  another  witness,  so  as  to  hear  his  evi- 
dence, he  will  be  rejected.  See  Hume's  Com.  on  Crim.  Law  of  Scotland, 
2  vol.  365.    Burnet's  Treatise,  467. 
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hitnict  liis  counsel,  is  usually  excepted  from  the  order  to  with- 
draw. (G) 
Leadii.f,'  Leading  questions,  that  is,  such  as  instruct  a  witness  how 

questions.  ^^  ajiy^y^ji-  qh  maiorial  jjoints,  are  not  allowed  on  the  exami- 
nation in  chief;  in  cross-examination,  however,  they  are  al- 
r  *887  J  lowed.  (7)  *Tiiese  rules  proceed  partly,  on  the  assumption 
Evideuceiu  ^jj^t  ^hc  wituess  is  favorable  to  the  party  who  calls  him,  and 
opposed  to  his  adversary,  and  accordingly,  the  rule  first  men- 
tioned, is  relaxed,  wherever  it  clearly  ajjpears  that  the  wit- 
ness is  hostile,  and  that  a  more  searching  mode  of  examining 
him  is  necessary  to  elicit  the  truth.  A  party,  in  preparing  to 
support  his  case  by  testimony,  has  the  ojjportunity  of  exam- 
ining the  witnesses  before  the  trial,  to  produce  at  the  trial 
them  only,  wiiose  testimony  he  thinks  most  likely  to  serve 
him, — the  assumption,  therefore,  that  the  witness  is  favourable 
to  the  party  who  calls  him,  seems  by  no  means  unreasona- 
ble ;  and  in  practice,  the  fact  is  well  known  to  support  it. 
(Questions  are  objectionable  as  leading,  not  only  when  direct- 
ly suggesting  the  answer  which  is  required,  but  also  those 
which,  embodying  a  material  fact,  admit  of  an  answer  by  a 
simple  negative  or  alhrmative,  though  the  question  does  not 
suggest  which,  even  supposing  the  answer  to  be  bona  fide. 
In  such  cases,  as  well  as  in  those  where  direct  leading  ques- 
tions are  put,  the  evidence  is  presented  to  the  Court  or  jury, 
which  is  to  judge  of  the  effect  of  it,  not  as  it  would  be  if  it 
were  the  unassisted  testimony  of  the  witness,  but  in  the  form, 
and  with  the  colouring,  that  are  prompted  by  professional 
skill,  and  a  previous  knowledge  of  the  case  which  it  is  desired 
to  prove.  If  such  a  mode  of  proof  were  admitted,  there 
would  not  be  the  same  probability,  that  a  witness  would 
state  the  whole  transaction,  and  part  only  might  be  elicited  ; 
the  chance  too,  of  detecting  discrepancies  in  perjured  or  mis- 
taken testimony,  would  be  diminished  ;  nor  are  these  objec- 
tions removed  by  the  power  of  cross-examination,  which,  as 
it  often  must  be  conducted  without  previous  knowledge  of 
the  answers  which  the  witness  will  give,  is  not  a  counter- 
balance to  the  facility  afforded  of  presenting  a  selected  portion 
Suggestive  of  the  evidence  in  chief.  If  this  reasoning  is  to  be  consider- 
quebioi.  ^^  ^^  ^j^^  foundation  of  the  prohibition  of  leading  questions, 
it  evidently  does  not  apply  in  the  same  degree  to  a  question 
suggestive  of  some  material  fact,  which  the  witness  has  omit- 
ted in  his  answers  to  an  examination  strictly  and  regularly 
conducted.  No  rules  can,  however,  be  laid  down,  as  to  the 
[  *8SS  ]  questions  which  such  a  state  of   things   would  permit ;  *this 

(6)  Pomeroy  V-  Baddeley,  1  Ry.  &  as  of  almost  every  other  of  the  English 
Mo.  430.  Everett  v.  Lovvdhain,  5  C.  law,  is  attacked  by  Jeremy  Bentham  : 
4'  I'-  9'-  See  Rationale  of  Judicial  Evidence,    B. 

(7)  The  policy  of  these  rules,  as  well  3.  c.  3.     Suggestive  interrogatioa. 
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part  of  the  administration  of  the  law  is  pecuUarly  regulated  i-eading: 
by  the  discretion  of  the  presiding  Judge,  the  exercise  of  which  ''"^* 
will  be  governed  by  his  view  of  the  demeanour  of  the   wit- 
ness, and  the  other  circumstances  of  the  case.     Sometimes,  ^'aiiure  of 

,  ......  ,    ,  -.  memory. 

when  an  omission  is  evidently  caused  by  want  ot  memory,  a 
suggestion  may  be  permitted  to  assist  it.  As  where  a  wit- 
ness, called  to  prove  the  partnership  of  the  plaintiffs,  is  not 
able  at  that  moment  to  specify  the  several  names  of  the  part- 
ners, a  number  of  names,  containing  those  of  the  partners, 
among  others,  may  be  suggested  to  the  witness,  for  the  as- 
sistance of  his  memory.  (1)  There  are  other  cases  in  which 
some  suggestive  assistance  is  allowed  to  be  given  to  the  wit- 
ness, as  where  he  is  called  to  prove  a  delivery  of  goods,  con- 
sisting of  numerous  items,  or  delivered  at  different  periods. 
Such  cases  evidently  do  not  fall  within  the  principle  of  the 
prohibition  of  leading  questions. 

Questions  which  are  intended  merely  as  introductory,  and  imroducio- 
which,  whether  answered  in  the  affirmative  or  negative,  '■'■ 
would  not  be  conclusive  on  any  of  the  points  in  the  cause, 
are  not  liable  to  the  objection  of  leading.  If  it  wore  not  al- 
lowed to  approach  the  points  in  issue  by  such  questions,  the 
examination  of  witnesses  would  run  to  an  immoderate  length. 
For  example,  if  two  defendants  are  charged  as  partners,  a  wit- 
ness may  be  properly  asked,  whether  the  one  defendant  has 
interfered  in  the  business  of  the  other.  (2) 

If  a  witness  should  appear  to  be  in  tlic  interest  of  the  op-  Unwilling 
posite  party,  or  unwiUing  to  give  evidence,  the  Court  will  in 
its  discretion  relax  the  rule  against  leading  questions,  and  al- 
low the  examination  in  chief  to  assume  something  of  the 
form  of  a  cross-examination.  Where  an  issue  has  been  di- 
rected, with  a  power  to  examine  one  of  the  parties,  it  will  be 
competent  to  the  counsel  of  the  opposite  party  to  cross-exam- 
ine him  ;  *because,  as  party,  he  must  be  considered  as  neces-  [  *SS9  ] 
sarily  adverse.  (1)1  (a) 

(1)  Acerri  v.  Petroni,  1  Stark.  N.  P.     borough. 

C.  100.  (1)  Clarke  r.  SafTery,  1  Ry.  cV   Mo. 

(2)  Nicholls  r.  Dowding  and  another,     126. 
1  Starkie,  N.  P.  C.  81,  by  Lord  Ellen- 


t  The  rule  adopted  by  tlie  courts  of  ju.sticc  in  Scotland,  on  the  subject  of 
leading  a  witne.s.s,  appears  to  be  much  stricter  tliaii  in  tliis  country.  No 
distinction  is  allowed,  according  to  their  |)ractice,  between  willinjf  and  un- 
willing witnesses,  or  between  an  examination  in  chief  and  a  cross-examina- 
tion.     See  Burnet  on  Crim.  Law  of  Scotland,  p.  'Id.l. 

(«)  Leudinsr  fjuestious,  that  is,  such  as  instruct  the  witness  on  material 
points,  are  not  allowed  on  tiio  e.xainination  in  chief.  15  Leigh's  R.  /'.•!>. 
llowever,  if  the  witness  ap|)ears  to  be  in  the  interest  of  the  otiior  party,  or 
unwilling  to  give  evidence,  the  court  will,  in  its  discretion,  permit  the  ex- 
amination in  chief  to  assume  the  form  of  a  cross-examination.  !»  Conn.  '.284. 
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Leading,  \^  jj.  to  be  Considered,  how  far  leading  questions  are  proper, 

iromiua'/^  in  tVie  exannination  of  a  witness  in  chief,  when  the  object  is 
dieting  a      tQ  prove,  that  another   witness,  who  has  been  examined  on 
wimess.       the  opposite  side,  has,  on  some  former  occasion,  made  a  differ- 
ent and  contraihctory  statement.     If,  for  example,  a   witness 
on  his  cross-cxaminaiion  were  to  deny,  that  he  ever  gave  a 
different  account  of  the  transaction,  or  that,  in  conversing  up- 
on the  subject  with  a  third  person,  he  used  certain  words  or 
expressions  imputed  to  iiim,   would  it  be   competent  to  the 
counsel  on  the  opposite  side,  in  examining  that  third  person 
in    chief  as  his  witness,  to  ask  him,  in   the  first   instance, 
whether  the   former  witness,  in   conversing  with  him,  said  so 
and  so,  or  used  such  and  such  expressions?     This  form  of 
putting  the  question  is  certainly  not  uncommon,  and  frequent- 
ly passes  without  objection.     But  a  very  little  consideration 
will  show,  that  such  a  leading  question  is  irregular.     For,  in 
the  first  place,  it  must  evidently  be  quite  unnecessary  to  lead 
the  witness  to  such  a  length  ;  it  would  be  sufficient  to  lead 
him  up  to  the  subject  of  the  conversation  ;  and,  that  being 
done,  the  most  regular  course  would  be,  to  inquire  generally, 
what  the  former  witness  said  or  what  account   he  gave,  rela- 
tive  to  the  transaction  in  question,  thus   leaving  him,  as  in 
fairness  he  ought  to  be  left,  to  the  use  of  his  own  memory. 
If  the  witness  has  a  distinct  recollection  of  the  conversation, 
and  of  the   representation    made  by  the   other  person,  whose 
account  is  now  disputed,  he  requires  only  to  have  his  atten- 
tion directed  to  the  subject,   to  enable  him  to  speak  what  he 
knows  :  if  he  has  not  that  distinct  recollection,  he  is  ill-quali- 
[  *890  ]  fied  *to   contradict  the  other   witness,  as  to  the   expressions 
supposed  to  have  been  used  by  him  ;  in   other  words,  he  is 
incompetent  for  the   purpose   for  which  he  is  called.     The 
plea  of  necessity,  therefore,  altogether  fails.     But  the  princi- 
pal objection  to   such   leading   questions  appears  to  be,  that 
they  suggest  the  desired  answer  so  broadly  and  obviously, 
that  a  witness  of  the  dullest  intellect  and  weakest  memory 
can  hardly  fail  to  take  the  hint,  and  may  easily  shape  his  ev- 
idence, if  he  is  so  disposed,  as  may  best  serve  the  interest  and 
wishes  of  the  party  who  calls  him.     In  effect,  the  question 
puts  into  the  mouth  of  the  witness  the  very  words,  which  he 
is  to  echo  back  either  in  the  affirmative  or  in  the  negative; 
thus  supplying  a  forgetful  witness  with  a  false  memory,  and 
an   artful   witness  with  a  prompt  and  concerted  answer.     Is 
there  then,  any  thing  in  the  nature  of  this  particular  case, 
which  ought  to  exempt  it  from  the  general  rule  applicable  to 
examinations  in  chief?   On  the  contrary,  if  there  is  any  case, 
in  which  that  general  rule  against  leading  ought  to  be  strictly 
maintained,  it  is  the  one  now  under   consideration,  where  a 
witness  is  called  for  the  purpose  of  proving  the  account,  giv"^- 
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en  by  another  witness,  to  be  inconsistent  with  some  former  T.ra.iin^ 
statement,  supposed  to  have  been  made  by  him.  Whether  ' 
the  question  at  issue  between  the  two  witnesses,  is  a  question 
of  credit,  or  whether  it  is  to  be  considered  rather  as  a  question 
of  mere  memory,  leading  is,  in  either  point  of  view,  equally 
objectionable.  If  it  is  a  question  of  memory,  the  only  fair 
way  of  trying  it  is  by  allowing  the  witness  to  speak  for  him- 
self unprompted,  as  his  own  memory  may  suggest.  If  the 
question  is  one  of  credit,  then  it  is  undoubtedly  due  to  the 
witness,  whose  veracity  is  impeached,  that  the  contradictory 
statement,  supposed  to  have  been  made  by  him,  should  be 
distinctly  proved,  without  the  aid  of  leading,  and  without  any 
undue  influence.  Upon  the  whole,  therefore,  the  most  unex- 
ceptionable and  proper  course  appears  to  be,  to  ask  the  wit- 
ness, who  is  called  to  prove  a  contradictory  statement  made 
by  another  witness,  what  that  other  witness  said  relative  to 
the  transaction  in  question,  and  not  in  the  first  instance  to 
ask,  in  the  leading  form,  whether  he  said  so  and  so,  or 
used  such  and  such  expressions.  After  an  answer  has  been 
given  to  *such  inquiry,  it  would  be  proper  for  the  purpose  of  [  *891  ] 
making  the  contradiction  more  complete,  to  ask  whether  the 
former  witness  has,  or  has  not,  used  the  expressions  imputed 
to  him.  (1)  In  the  case  of  Coiirteen  v.  Touse,  (2)  Lord  El- 
lenborough  allowed  the  counsel  for  the  defendant  to  put  a 
leading  question  to  a  witness  called  by  him,  in  order  to  con- 
tradict a  witness  who  had  been  called  by  the  plaintitT.  In 
that  case,  one  of  the  witnesses  of  the  plaintiff,  having  been 
cross-examined  as  to  the  contents  of  a  letter,  received  by  him 
from  the  plaintifl",  (which  letter  had  been  lost),  and  having 
mentioned  in  his  cross-examination  some  particular  expres- 
sions as  part  of  the  contents,  witnesses  were  called  on  the 
part  of  the  defendant,  to  speak  to  the  contents  of  the  same 
letter,  and  Lord  Ellenborough  allowed  the  defendant's  coun- 
sel to  ask  one  of  the  witnesses,  who  had  first  stated  all  he 
recollected  of  the  letter,  whether  it  contained  the  particular 
words  and  expressions,  as  represented  by  the  plaintilPs  wit- 
ness. Here  the  object  of  the  examination  was  (not,  as  in  the 
case  above  supposed,  to  show  that  a  former  witness  had  giv- 
en two  dillerent  representations  of  the  same  transaction,)  but 
to  ascertain  a  material  fact  in  the  case  by  means  of  the  ])lain- 
tifTs  letter  ;  and  as  the  jjlaintiffs  witness  had  stated  what  ho 
conceived  to  be  the  language  of  the  letter,  and  the  defend- 
ant's witness  had,  on  the  other  side,  given  his  account  of  its 
contents,  it  then  became  perfectly  reasonable  to  allow  the 
question,  whether  the  letter  contained  such  expressions,  as  re- 
presented by  the  witness  on  the  other  side,  or  any  to  that  ef- 

(1)   See  Edmonds  u.  Walter,  3  Stark.         (2)   1  Campb.  43. 

N.r.c.  8. 
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Loafiin^      feet.     Lord   EllcnborniiMi   held,  that   "  after  cxhaustins:  the 

questions.  .  ^  r     i        i  -i    /  i 

Witness  s  memory  as  to  tlie  eontents  of  tlie  letter,  '  (not,  how- 
ev(;r,  by  lending  (jiiestions,  but  by  examining  him  in  tlie  reg- 
ular manner,)  the  witness  might  then  be  asked,  whether  it 
contained  a  particular  passage,  recited  to  him,  which  had 
been  sworn  to  on  the  other  side  ;  otherwise  it  would  be  im- 
possible ever  to  come  to  a  direct  contradiction." 
Hefreshinp  The  niost  direct  mode  admitted,  and  that  which  most  fre- 
hvnuMuo-  <iuently  occursin  practice,  oi  assisting  a  witness  in  giving  his 
raiKia.  *testimony,  is  by  allowing  him.  to  look  at  a  written  instru- 
I  *'''^  I  ment  which  he  has  before  seen,  relating  to  the  facts  in  ques- 
tion. It  must  be  observed,  that  written  memoranda,  used  for 
this  ])urpose,  do  not  contribute  to  the  manifestation  of  truth 
in  the  same  degree  as  instruments  executed  by,  and  binding 
upon  the  parties.  Such  memoranda  may  often  contain  only 
just  so  much  matter  as  may  serve  to  recall  the  witness's  rec- 
ollection to  parts  of  the  transaction,  thus  not  suj)plying,  as  to 
otlier  parts,  the  most  eflicacious  means  for  the  discovery  of 
truth,  namely,  the  o])portunity  of  obtaining  by  cross-examin- 
ation a  knowledge  of  all  the  circumstances,  to  which  the  ev- 
idence relates.  And  where  there  is  a  suspicion  o^  mala  fides 
in  the  witness,  the  means  for  detecting  it,  afforded  by  the 
prompt  and  searching  practice  of  question  and  answer,  are  ev- 
idently lost  ;  and  the  witness  may  repeat  successfully  in  Court 
an  unfair  and  partial  statement,  which  he  has  prepared  out  of 
Court :  (1)  nor  is  the  danger  of  the  latter  mischief  excluded 
by  restricting  the  allowance  of  this  assistance  to  such  memo- 
randa made  by  the  witness  contemporaneously  with  the  fact 
to  which  they  refer.  On  the  other  hand,  the  value  of  this 
kind  of  assistance  to  a  witness  is  evident  in  some  cases, — as, 
when  in  the  mass  of  facts  to  be  proved,  a  certain  degree  of 
complication  exists,  "  the  union  of  completeness  and  correct- 
ness will,  in  the  instance  of  every  man,  be  manifestly  impos- 
sible ;  take,  for  instance,  a  mass  of  pecuniary  accounts,"  or 
mere  dates.  (2)  Upon  the  whole,  the  balance  of  convenience 
is  in  favour  of  the  admission  of  this  kind  of  evidence.  The 
circumstances  of  each  case,  in  which  it  is  admitted,  will  af- 
ford the  means  of  ascertaining  its  precise  value  and  weight  : 
in  some  cases,  the  evidence  thus  obtained  may  be  of  the  most 
satisfactory  kind  ;  in  others,  it  may  be  entitled  to  little  or  no 
consideration. 

There  seem  to  be  three  classes  of  cases,  in  which  evidence 

of  this  kind  is  admitted  : — first,    where   the  writing   is    used 

[  *893  J  only  for  *the  purpose  of  reviving  or  assisting  the    memory  of 

the  witness,  and  to  bring    to  his   mind  a  recollection  of  the 

(1)  See  in  Hardy's  case,   24  St.  Tr.     by  a  spy  and  informer. 
962,  Lord  Erskine's  eloquent  comment         (2)  Bcntham,  cited  supra,  p.  8S6. 
upon  some  evidence  of  this   kind,  given 
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facts  ;  secondly,  where  the  witness  recollects  having  seen  the  'Jcfreshing- 
writing  before,  and,  though  he  has  no  independent   recollec-  memorau- 
tion  of  the  facts  mentioned  in  it,  yet  remembers   that,  at  the  ''"• 
time  he  saw  it,  he  knew  the  contents  to    be  correct  ;  thirdly, 
where  it  brings  to  the  mind  of  the  witness  neither  any   recol- 
lection of  the  facts   mentioned    in  it,  nor  any    recollection  of 
the  writing  itself,  but  which,    nevertheless,    enables    him  to 
swear  to  a  particular  fact,  from  the  conviction  of  his  mind  on 
seeing  a  writing  which  he  knows  to  be  genuine  ;  as,  for  in- 
stance, where  a   banker's   clerk  is   shewn  a  bill  of   exchange 
which  has  his  writing  upon  it,  from  which  he  knows  that  the 
bill  has  passed  through  his  hands,  though  he  has  no  recollec- 
tion of  that  fact,    nor  of  his  writing  any  thing   upon   the  bill. 
In  the  two  latter  cases,  the  witness,  though  he   may  have  no 
present  independent  recollection,  must,  on    seeing   the  paper, 
be  able  to  depose  positively  to  the  facts,  as  to  which  he  is  ex- 
amined. (1) (a) 

In  the  first  class  of  cases,  where  a  witness  admits  his  mem-  ^^ '""''!*'.'■ 
ory  to  have  been  revived  by  the  previous  inspection  ot  a  writ-  musi  he 


produced. 


(1)  See  Rex  v.  St.  Martin's,   Leicester,  2  Ad.  ^  E.  210. 


(a)  See  2  Nott  &  M'Cord,  3:34. 

Original  entries  attested  by  tlie  man  wlio  makes  them,  may  be  read  to  the 
jury,  though  he  remember  notliing  of  the  tacts  which  tliey  record,  id.  But 
to  make  tlie  memorandum  or  entry  C()m|)etent  evidence,  tlie  witness  must 
make  the  entries  liimselt",  Glover  r.  Hunneweli,  (i  Pick.  liJ'i^,  though  tliis 
rule  is  not  witliout  its  exceptions.  Where  some  of  the  entries  were  made 
by  tlie  witness  and  some  by  the  party,  it  was  iield  that  tlie  evidence  should 
be  confined  to  the  witness'  own  entries,  unless  he  knew  the  facts  set  down 
by  the  party,  and  read  them  over  shortly  after  tiie  transaction.  Beddo  v. 
Smith,  I  Ala.  R.  .397,  8. 

Witnesses  may  refresh  their  recollections,  by  examining  books  and  pa- 
pers, which  they  know  to  be  correct,  provided  they  can,  after  such  inspec- 
tion, distinctly  recollect  the  facts,  independent  of  the  written  memoranda. 
1 1  Wend.  4S5. 

A  distinction  is  taken  between  a  memorandum  of  a  private  conversation 
for  the.  convenience  of  the  witness,  and  entries  made  in  books  and  otiier  cases 
where  there  is  a  necessity  for  the  entry;  tiic  former  seem  to  have  been  con- 
sidered inadmissible,  .5  Wend.  301.  lu  a  subsequent  case,  the  court  al- 
lowed the  witness  to  refresh  his  memory  by  the  inspection  of  an  atKdavit 
which  he  himself  had  sworn  to  five  years  before,  when  the  facts  were  com- 
paratively of  recent  occurrence,  11  id.  477.  In  a  still  later  case  Mr.  J. 
Cowcn  observes,  that  "  several  adjudged  cases  j)rocee('ing  without  exam- 
ination of  them  (the  leading  cases)  have  repudiated  oriifinal  nnd  well  au- 
thenticated memoranda  merely  because  the  witness  at  the  time  of  the  trial 
failed  to  recollect  the  facts  contained  in  them.  Such  was  the  case  of  Calvert 
V.  Fitgerald,  1  Litt.  Cas.  3S8,  and  such  were  evidently  the  views  of  Tilgh- 
man,  C.  J.  in  the  Juniata  Bank  v.  Brown,  5  S.  &  R.  ii32,  and  of  Duncan,  J. 
in  12  id.  87. 

Where  tlie  witness  had  kept  the  plaintifPs  books  a  part  of  the  time  the 
account  was  running,  it  was  held  irregular  to  permit  him  to  examine  the 
books  to  refresh  his  memory.  1  Alaba.  R.  3!t7.  In  Cleverly  v.  IM'Cullough, 
2  Hill's  R.  445,  the  court  held  it  sutlicient,  if  the  witness  can  swear  posi- 
tively that  the  memoraudum  was  made  according  to  the  truth  of  the  facts, 
though  they  did  not  remain  in  his  memory  at  tlie  time  of  the  trial. 
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iicfreshini;  [,jtr  [^  (Jqcs  uot  scetn  to  be  reciuired,  as  a  conditon  of  the  ad- 
memoran-  missioii  of  his  Oral  tcstimoiiy,  that  the  writing  should  be  pro- 
*•*•  duced  ill  Court  ;  (2)  the  case  seems  to  differ  in  degree    only 

from  many  others,  in  which  memory  is  revived,  by  reference 
in  the  mind  of  a  witness  to  any  circumstance,  to  which  his 
attention  may  have  been  drawn  with  a  peculiar  degree  of 
force.  The  absence,  however,  of  the  writing,  would  of 
course,  afford  matter  of  observation.  If  it  is  produced,  the 
counsel  for  the  other  party  has  a  right  to  see  it,  and  cross-ex- 
amine from  it.  (3)  Where  a  writing  has  not  the  effect  of  re- 
viving the  witness's  memory,  but  yet  enables  him  to  speak 
positively  to  a  fact,  so  that  his  testimony  depends  upon  his 
inference  from  the  writing,  the  writing  must  be  produc- 
ed. (4) 
Unstamp-  ^j^^  ^j^j^  j^gj.  ^j^gg^  namely,  where  a  witness  speaks  positive- 
oiiicr  ii.ad-  ly  to  a  fact  from  seeing  a  written  paper,  though  he  does  not 
wrhhij!^  distinctly  remember  the  fact  therein  stated,  it  is  material  to 
[  *8y4  ]  consider,  in  what  mode,  and  through  what  medium,  the  fact 
is  proved, — whether  it  is  proved  by  the  written  paper,  or  by 
parol  testimony  ;  for  if  it  were  taken,  as  proved  by  the  writ- 
ing, not  by  the  parol  testimony  of  the  witness,  the  question 
would  then  arise,  whether  a  writing,  which,  from  the  nature 
of  the  subject-matter,  would  require  a  stamp,  can  be  used  by 
the  witness,  if  unstamped.  It  is  clear,  in  the  case  proposed, 
the  fact  is  proved  by  the  parol  testimony  of  the  witness,  not 
by  the  writing  :  the  writing  alone  could  not  be  admitted,  as 
the  proper  and  legitimate  evidence  of  the  fact  ;  nor  can  it  be 
justly  said,  that  the  writing  itself  becomes  evidence,  from  be- 
ing used  by  the  witness.  This  point  has  been  decided.  In  the 
case  of  Maugham  v.  Huhhard  and  anotJter^  (1)  assignees  of 
Lancaster,  which  was  an  action  for  money  had  and  received, 
the  bankrupt,  being  called  by  the  plaintiff  to  prove  a  receipt 
of  a  sum  of  20/.  by  him  from  the  plaintiff,  stated,  that  in  No- 
vember 1S22,  20/.  were  received  from  the  plaintiff,  and  not 
carried  to  the  account.  A  rough  cash-book  kept  by  the  plain- 
tifi"  was  then  put  into  his  hands,  in  which  there  was  the  fol- 
lowing entry  : — "4th  Nov.  1822,  Dr.  R.  Lancaster,  check  20Z. 
R.  L."  The  witness  then  said,  "  the  entry  of  20/.  in  the 
plaintiffs  book  has  my  initials,  written  at  the  time  ;  I  have 
no  recollection  that  I  received  the  money  ;  I  know  nothing 
but  by  the  book  ;  but  seeing  my  initials,  I  have  no  doubt  that 
I  received  the  money.'-  The  paper  not  having  been  stamped, 
the  admission  of  this  evidence  was  objected  to,  but  Lord  Ten- 
terden,  "  was  of  opinion,  that  though  it  was  not  itself   admis- 

(2)  Kensington  v.  Inglis,  8  East,  273.     603. 

Barton  v.  Plummer,  2  Ad.  Sf  El.  341.  (4)  Doe  r.  Perkins,   3  Tr.   R.   754. 

(3)  Rex  r.   Hardy,  24  Howell's   St.     Tanner  v.  Taylor, /^i(/.  n.     Howard  ». 
Tr.  824.     Sinclair  v.  Stevenson,  1  C.  Sf     Canfield,  5  Dowl.  P.  C.  417. 

P.  582.     Rex  t.  Ramsden,  2  C.    4"    P.         (1)  8  B.  &  C.  14. 
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sible  in  evidence  to  prove  the  payment  of  the  money,  the  Refreshing 
witness  might  nse  it  to  refresh  his  memory,  aud  that  his  say-  '"^'"'"^' 
ing,  he  had  no  donbt  that  he  liad  received  tfie  money,  was 
snfiicient  evidence  of  the  fact."  On  a  motion  being  made 
for  a  new  trial,  Lord  Tenterden  said,  "Here  the  witness,  on 
seeing  the  entry  signed  by  liimself,  said,  he  had  no  doubt  that 
he  had  received  the  money.  The  paper  itself  was  not  used 
as  evidence  *of  the  receipt  of  the  money,  but  only  to  enable  [  *S95  1 
the  witness  to  refresh  his  memory ;  and  when  he  said  that 
he  had  no  donbt  he  had  received  the  money,  there  was  suffi- 
cient j9a/'o^  evidence  to  prove  the  payment."  Mr.  Justice  Bayley 
added,  "  Where  a  witness,  called  to  prove  the  execution  of  a 
deed,  sees  his  signature  to  the  attestation,  and  says,  he  is 
thereby  sure,  that  he  saw  the  party  execute  the  deed,  that  is 
a  sutiicient  ))roof  of  the  execution  of  the  deed,  though  the 
witness  should  add,  that  he  has  no  recollection  of  the  fact  of 
the  execution  of  the  deed."  ( 1) 

Where  a  witness,  on  looking  at  a  written   paper,  has  his  ^'ef""""- 
memory  refreshed,  that  he  can  speak  to  the  facts  from  a  recol-  whom  writ- 
lection  of  them,  his  testimony  is  clearly  adujissible,  although  '^"• 
the  paper  may  not  have  been  written  by  him  :  (2)    So  also, 
where  the  witness  recollects  that  he  saw  the  paper,  when  the 
facts  were  fresh  in  his  memory,  (3)  and  remembers   that  he 
then  knew  the  particulars  therein  mentioned   to  be  correctly 
stated.     But  where  the  witness  neither  recollects  the  fact,  nor 
the  truth  of  the  accouijt   in  writing,  and  the  writing  was  not 
made  by  him,  his  testimony,  so  far  as   it  is  founded   on  the 
written  paper,  would    be  objectionable,  as  hearsay  ;  the  wit- 
ness can  be  no  more  permitted  to  give  evidence  of   his  infer- 
ence from  what  a  third  person  has  written,  than  from  what  a 
third  person  has  said. 

Upon  the  question,  as  to  the  time  when  the  written  mem-  Whenwri- 
orandum    should  have   been  made, — whether  it  must  be  con-  (,'aveTeen 
temporaneous  with  the  lact,  or  recently  after  the  fact,  or  how  'n»^*-'- 
long  after  it  may  be  made, — the  decisions,  as  might  be  ex- 
})ected,  lay  down  no  precise  rule.     There  seems  to  be  no  good 
reason  for  saying,  that  a  writing  is  not  to  b(j  allowed  for  the 
pur])Ose  of  *refreshing  a  witness's  memory, unless  made  contem-  [  *896  J 
poraneouslywith  the  fact  which  it  records;  but  certainly  it  ought 
to  have  been  made  either  at  that  period,  or  recently  after,  or 
at  the  utmost  before  such  a  length  of  time  has  elapsed,  as  to 
render  it  probuble  that  tlie  memory  of  the  witness  might  have 

(1)  And  see  Rex  u.  St.  .Marliu's  Lt;i-  ment  of  PaltH'^on,  .1.,  in  Rejt  r.  St.  Mar- 
cester,  2  A.  ^  E.  213.  lin's,  Lciccsier,  2  Act.  Nt,   V..  21.'). 

(2)  Uuchess  of  Kingston's  case,  11  (S)  linrongli  r.  Mariiii,  2  Campb. 
Harg  St. 'I"r.  Hardy  ».  I.ce,  2  Ch  12 1.  112.  limion  f.  Tlumtn.-r,  2  A.  4-  E. 
Doe  t).  Perkins,  3  'J'.  It.  7  l!(.  .laoob  i'.  341,  and  see  .lacob  r.  Lindsay,  1  I'.asl, 
Lindsay,  I  East,  160.     Burton  r.  Plum-  ItjO, 

iiier.  2  Ad.  &,  E.  3  II,  and  see  the  judg- 
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Rcfrcsiiin-   bccomc  dcficiciit.     Tlic  principle  being  adopted,  that  a  wit- 
memory.  ,  1       ■   ■       1  1  -.^ 

uess's  memory  may  be  assisted  by  a  written  paper  or  memo- 
randum, it  lollows  that  no  precise  limited  time  can  consist- 
ently be  fixed,  within  which  a  writing  must  be  shewn  to  have 
been  made,  before  it  can  be  used  by  the  witness.  A  memo- 
randum made  long  after  the  fact,  may  be  to  some  witnesses 
of  much  greater  use,  than  even  a  contemporaneous  memoran- 
dum will  be  to  others.  The  cfFoct  of  a  memorandum,  in  as- 
sisting a  witness,  will  depend  upon  the  state  of  his  memory, 
and  the  time  when  the  memorandum  was  made, — which  will 
vary  iu  ditierent  cases. 

In  a  case  cited  by  Lord  Kenyon,  (1)  a  motion  was  made 
in  Chancery  to  suppress  depositions  on  a  certificate  from  the 
commissioners,  that  the  witness  refreshed  her  memory  by 
minutes,  consisting  of  six  sheets  of  paper  of  her  own  hand- 
writing, the  substance  of  which  she  declared  she  had  set 
down  from  time  to  time,  as  the  facts  occurred  to  her  memory  ; 
that  five  of  the  six  sheets  were  drawn  up  in  the  form  of  a  de- 
position by  the  plaintiff's  solicitor,  whom  she  had  requested  to 
digest  her  notes,  and  reduce  them  to  some  order,  and  that  af- 
ter he  had  done  so,  she  transcribed,  and  altered  them,  wherev- 
er it  was  necessary  to  make  them  consistent  with  her  mean- 
ing. The  Lord  Chancellor,  in  giving  judgment,  said,  "  Should 
the  Court  connive  at  such  proceedings  as  these,  depositions 
Avould  really  be  no  better  than  affidavits ;  for  should  a  wit- 
ness be  permitted  to  use  a  paper,  especially  one  drawn  up  by 
the  attorney  of  one  of  the  parties,  though  from  memoranda 
furnished  by  the  witness,  I  might  as  well  let  the  attorney 
draw  an  affidavit  for  her,  and  use  that  instead  of  a  deposition." 
"  To  be  sure,  in  some  cases,  a  man  may  use  papers  at  law,  but 
I  have  known  some  Judges  (and  I  think  I  adhered  chiefly  to 
r  #897  1  that  rule  myself)  let  *them  use  only  papers  drawn  up  as  the 
facts  happened,  and  all  other  papers  I  have  bid  them  put  in 
their  pockets ;  and  if  any  had  been  offered,  which  were 
drawn  by  the  attorney,  I  should  have  reprimanded  him  se- 
verely. As  to  dates  and  names,  which  are  merely  technical, 
it  is  quite  another  thing."  (1) 
Copies.  It  seems  that  a  witness  cannot  be  permitted  to  refresh  his 

memory  by  a  copy  of  a  writing,  (not  in  the  nature  of  a  du- 
plicate original,)  though  the  copy  was  made  by  himself,  and 
though  the  writing  itself  might  be  legitimately  used  for  that 
purpose.  In  Jones  v.  Sti'oud,  (2)  it  was  ruled  by  Best,  C. 
J.,  that  a  witness  could  not  use  a  copy  of  a  contemporaneous 

(1)  In  Doe  r.  Perkins,  3  T.   R.  752.  v.  Stroud,  2  C.  &  P.  196,   by   Best   C. 

(1)  In   Sandwell  «.  Sandweil,  Comb.  J.,  it  must  have   been   made  "  near  the 

445,  the  expression  attributed   to    Holt,  lime." 
C.  J.,  is,    that   the   memorandum   must         (2)  2  C.  &  P.  196. 
have  been  made  "  presently,"  in   Jones 
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memorandum,  made  six  months  after  the  facts,  thougli  the  Rpf'reshing 
witness  stated  that  the  original  could  not  he  found,  and  that,  '"'^'"°''^* 
when  lost,  it  was  illegible  from  being  covered  with  figures. 
This  decision,  it  is  to  be  observed,  is  more  exclusive,  than 
analogy  to  the  general  rule,  respecting  the  admission  of  sec- 
ondary evidence  when  the  original  cannot  be  produced,  would 
seem  to  warrant ;  but,  indeed,  unless  this  stricter  rule  is  ob- 
served, secondary  evidence  of  the  contents  of  a  lost  writing 
might  be  given  by  one  witness,  and  another  witness  might 
be  called  to  prove  that  he  remembers  the  writing  contained 
a  correct  statement,  though  he  has  now  forgotten  what  that 
statement  was.  It  appears  difficult  to  distinguish  the  case  of 
a  copy,  made  by  a  witness  who  is  to  give  the  testimony, 
from  the  case  of  a  copy  made  by  another  witness,  and  swoni 
by  him  to  be  correct.  In  the  case  of  Burton  v.  Plui}i?ner,{'3) 
Patteson,  J.,  said,  "  The  copy  of  an  entry,  not  made  by  the 
witness  contemporaneously,  does  not  seem  to  me  to  be  admis- 
sible for  the  purpose  of  refreshing  a  witness'  memory.  The 
rule  is,  that  the  best  evidence  must  be  produced ;  and  that 
rule  appears  to  me  to  be  applicable,  whether  a  paper  be  pro- 
duced as  evidence  in  itself,  or  used  merely  to  refresh  the 
memory."  The  decisions  also,  (4)  *  which  shew  that  the  pa-  [  *S98  ] 
per,  used  to  refresh  memory,  must  be  produced  in  Court, 
seem  to  be  direct  authorities  against  the  use  of  a  copy  in  the 
like  cases  ;  for  if  the  original  writing  cannot  be  dispensed 
with,  upon  the  same  principle,  by  which  parol  secondary  ev- 
idence of  the  contents  of  the  writing  is  rejected,  written  sec- 
ondary evidence  must  also  be  rejected. 

Lord  Kenyon,  in  the  case  of  Vaugltan  v.  Martin,  (1)  al-  Oiher 
lowed  a  deposition,  formerly  made  by  an  aged  witness,  to  be  '^^^''"*' 
read  to  him  at  a  trial  to  refresh  his  memory.  And  in  Calo  v. 
Howard,  (2)  where  a  witness  had  received  money,  and  given 
an  unstamped  receipt  for  it,  and  the  witness  was  blind.  Lord 
Tenterden  permitted  the  receipt  to  be  read  to  him  in  Court 
for  the  same  purpose.  Where  a  plaintitF  had  entered  an  ac- 
count in  writing  of  goods  and  money,  which  from  tune  to 
time  were  forwarded  to  the  defendant,  and  the  defendant  had, 
by  his  signature,  at  the  foot  of  each  page,  admitted  the  truth 
of  the  items,  but  the  writing  itself  could  not  be  given  in  evi- 
dence for  want  of  receipt  stamj)s  ;  it  was  held,  that  the  plain- 
tiff might  prove  that,  uj)on  calling  over  each  article  to  the  de- 
fendant, he  admitted  tlic  receipt,  and  that  the  witness,  who 
heard  him,  might  refresh  his  memory  by  referring  to  the  ac- 
count. (3) 

A  witness  can  d(Miosc  to  sucli  facts  only  as  are  withiji  his  ''['''efofa 

(3)  2  Ad.  &  El.  343.  (2)  3  Stnrk.  3. 

(4)  Ante.  (3)  Jucobu.  Lindsay.  I  East,  4G0. 
(1)   1  Esp.  440. 
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own  knowledge  ;  but,  oven  in  giving  evidence  in  chief,  there 
is  no  rule,  which  requires  a  witness  to  depose  to  facts  with 
an  expression  of  certainty  that  excludes  all  doubt  in  his  mind. 
It  is  the  constant  ])ractice  to  receive  in  evidence  a  witness' 
belief  of  the  identity  of  a  person,  or  of  the  fact  of  a  certain 
writing  being  the  liand-writing  of  a  particular  individual, 
though  the  witness  will  not  aver  positively  to  these  facts.  (4) 
It  has  been  decided,  that,  for  false  evidence  so  given,  a  wit- 
ness may  be  indicted  for  perjury,  (o"* 
Opinion  of  *The  opiniou  of  a  witness,  in  general,  is  not  evidence  ;  the 
I  *899  1  witness  must  speak  to  facts.  But  on  questions  of  science  or 
trade,  or  others  of  the  same  kind,  persons  of  skill  may  speak 
not  only  as  to  facts,  but  they  are  allowed  also  to  give  their 
opinions  in  evidence.  The  opinion  of  medical  men  is  evi- 
dence as  to  the  state  of  a  ])atient  whom  they  have  .seen.  Even, 
in  cases  where  they  have  not  themselves  seen  the  patient, 
but  have  heard  the  symptoms  and  particulars  of  his  state,  de- 
tailed by  other  witnesses  at  the  trial,  their  opinion  on  the  na- 
ture of  such  symptoms  has  been  properly  admitted.  Thus, 
on  a  question  of  sanity,  medical  men  have  been  permitted  to 
form  their  judgment  upon  the  representations  which  witnesses 
at  the  trial  have  given  of  the  condnct,  manner,  and  general 
appearance  exhibited  by  the  patient.  (l)(a)  So,  in  prosecu- 
tions for  murder,  they  have  been  allowed  to  state  their  opin- 
ion, whether  the  wounds,  described  by  witnesses,  were 
likely  to  be  the  cause  of  death. 

The  opinion  of  a  person  conversant  with  the  business  of  in- 
surance, on  the  question  whether  a  premium  would  have  been 
increased  by  the  communication  of  particular  facts,  has  been 
thought  admissible  as  judgment  in  a  matter  of  trade.  (2)  But 
the  reception  of  this  evidence,  though  sanctioned  by  the  de- 
cision of  the  Court  of  King's  Bench,  in  the  case  of  Richards 
V.  Murdoch,  (3)  by  the  ruling  of  Holroyd,  J.,  (4)  and  in  some 
degree  by  the  Court  of  Common  Pleas,  in  the  case  of  Chap- 
man V.  Walton,  (5)  is  opposed  to  the  opinion  of  Lord  Mans- 
field, expressed  in  the   case   of  Carton  v.  Boehm,  (6)  and  of 


Of  medical 
men. 


Of  under- 
writers. 


(4)  See  the  judgment  of  De  Grey,  C. 
J.,  in  Miller's  case,  3  Wils.  427. 

(5)  Pedley's  case,  1  Leach,  C.  C.  325. 
(1 )   Wright's  case,  Russ,   &  Ry.  Cr. 

C.  456,     Although  they  may  be  admit- 
ted, after  hearing  such  evidence,  to  give 
their  opinion,  whether  certain  symptoms!     N.  P.  C.  283. 
are  symptoms  of  insanity ;  it  seems,  they         (5)    lOBing.  57. 
are  not  competent  to   give   an    opinion,         (6)  10  Bing.  57, 


whether  an  act,  for  which  a  prisoner  is 
tried  was  an  act  of  insanity.     lb. 

(2)  Berthon  i'.  Loughman,  2  Stark. 
N.  P.  C.  258. 

(3^  10  B.  Sr  C.  527. 

(4)  In  Barthon  v.  Lcughman,  2  Stark. 


(o)  The  subscribing  witnesses  to  a  will  may  testify  their  opinion  in  re- 
spect to  the  sanity  of  the  testator,  but  other  witnesses  may  only  testify  to 
facts.  By  Parsons,  4  Mass.  593;  9  id.  225.  The  witnesses  are  the  judges 
of  his  capacity  when  they  subscribe  their  names;  3  id. 330— 6:  5  Pick.  510. 
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C.  J.  Gibbs,  in  the  case  of  Durrcll  v.  Bederlcy.  (7)  It  was  "!'i"'o"  <>< 
also  discountenanced  by  Lord  Kenyon.  1  his  point  came  be- 
fore the  Court  of  King's  Bench,  in  the  late  case  of  Campbell  <2^'mi>Miy. 
V.  *Rickards,  (1)  in  which  the  conflicting  decisions  were  cit-  I'^'Juo  ] 
ed,  (2)  The  Court  took  time  to  consider  their  judgment; 
which  they  ultimately  pronounced  to  be,  that  such  evidence 
is  inadmissible.  "  Witnesses,"  said  Lord  Denham,  in  deliv- 
ing  the  opinion  of  the  Court,  "conversant  in  a  particular 
trade,  may  be  allowed  to  speak  to  a  prevailing  practice  in  that 
trade  ;  scientific  persons  may  give  their  opinion  on  matters  of 
science  ;  but  witnesses  are  not  receivable  to  state  their  views 
on  matters  of  legal  or  moral  obligation,  nor  on  the  manner  in 
which  others  would  probably  be  influenced,  if  the  parties  act- 
ed in  one  way  rather  than  another.  We  think  the  jury  are 
to  decide  on  the  materiality  of  facts,  and  the  duty  of  disclos- 
ing them."  [a] 

In  an  action  (3)  against  a  policy  broker  for  negligence  in  '"M'man v. 
not  eflecting  a  policy  of  insurance  in  the  proper  form,  it  ap- 
peared, that  a  valid  policy  had  been  originally  elfected,  but 
alterations  in  the  voyage  were  afterwards  made  and  commu- 
nicated to  the  plaintitf  in  a  letter,  which  letter  he  transmitted 
to  the  defendant,  as  instructions,  that  corresponding  altera- 
tions might  be  made  in  the  policy  ;  some  alterations  were,  in 
consequence,  procured  by  the  defendant,  but  not  sulhcient  to 
make  the  policy  cover  the  altered  voyage  ;  it  was  held,  that 
the  opinion  of  brokers  was  admissible  as  to  what  was 
the  duty  of  the  defendant  under  the  circumstances.  "  That," 
said  Tindal,  C.   J.,  in  delivering  the  judgment  of  the  Court, 

(7)   Holt,  N.  P.  C.  283.  ed,  thai  this  decision    professes   to    pro- 

(1)  5  B.  &  Adol.  8  10.  ceed  in  some  degree  on  two  cases, whicli 

(2)  Tiie  case  of  Chapman  v.  Walton,  were  overruled  in  the  case  ol  (^umpbell 
was  decided  in  the  previous  term,  it  r.  Kiciiards,  decided  in  the  I'iing's  Bench 
was  probably  not  reported,  and  it  does  in  liie  following  term,  viz.  Harthon  v. 
not  appear  to  have  been  cited.  Loughman,  and  llickards  i'.  Murdock. 

(3)  10  Bing.  57.     It  is  to    be  observ- 


(a)  The  opinion  of  a  witness  is  not  admissible  as  to  the  point  of  damages 
in  an  action  of  covenant.  Norman  r.  Weils,  17  Wend.  \'M.  Witness  not 
permitted  to  give  liis  opinion  except  in  cases  depending  ujuin  skill  in  some 
science  or  art,  or  when  the  witness  has  derived  his  opinion  from  personal 
observation  of  the  transaction.  7  Verm.  R.  158. 

Persons  accustomed  to  witness  certain  fish  ascend  rivers  and  have  pecu- 
liar knowledge  in  their  power  to  overcome  obstructions,  are  permitted  to 
give  their  opinions.  '•)  Fairf  ^'^'2. 

The  opinion  of  a  witness  as  to  the  age  of  a  person  seems  to  be  inad- 
missible, nnlcss  preceded  by  the  testimony  as  to  facts  indicative  of  the  age 
of  the  i)Cvson.     (i  Conn.  i*. 

The  opinion  of  the  witness  is  not  admissible  in  regard  to  the  capacity  of 
another  to  form  a  correct  judgment,  and  as  to  that  other's  re]nitalion  for  pro- 
fessional skill,     f)  Mill.  \i.  27.'"). 

A  surveyor  may  give  an  ojiinion  as  to  whcUicr  certain  monuments  were 
intended  as  boundaries.  4  Pick.  15t). 
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"  is  a  question  of  fact,  the  decision  of  which  appears  to  us  to 
rest  upon  this  further  inquiry,  viz.  whether  other  persons  ex- 
ercisint,'  the  same  j^rofession  or  caUing,  and  being  men  of  ex- 
perience and  skill  therein,  would,  or  would  not,  (upon  read- 
ing the  letter,)  iiavc  come  to  tlie  same  conclusion  as  the  de- 
fendant." 
Ship-  Ship-builders  have  been  admitted  to  state  their  opinion  on 

r*90i  1  *^'**^  sea- worthiness  of  a  ship,  from  examining  a  survey, 
which  had  been  taken  by  others,  and  at  which  tiiey  were  not 
Eiiijiiicors.  present.  (1)  In  an  action  of  trespass,  alleged  to  have  been 
committed  in  making  an  embankment,  which  was  said  to 
have  gradually  choked  up  a  harbour,  an  engineer  was  per- 
mitted to  prove,  from  his  own  experiments,  what  were  the  ef- 
fects of  natural  causes  upon  that  particular  harbour,  and  on 
other  harbours  similarly  situated  on  the  same  coast,  and  that 
the  removal  of  the  bank  would  not,  in  his  opinion,  restore  the 
harbour.  (2)  Where  the  question  is,  whether  a  seal  has  been 
forged,  seal-engravers  may  be  called  to  show  a  difference  be- 
tween a  genuine  impression  and  that  supposed  to  be  false.  (3j 
And  the  opinion  of  an  artist  in  painting,  is  evidence  as  to  the 
genuineness  of  a  picture.  (4)  So,  it  seems,  is  the  opinion  of 
any  person,  in  the  habit  of  receiving  letters,  of  the  genuine- 
ness of  a  post-mark.  (5)  But  where,  in  an  action  for  a  libel 
on  a  physician,  the  defendant  pleaded  in  justification  of  a 
statement,  that  a  certain  physician,  in  refusing  to  meet  the 
plaintiff  in  consultation,  "  had  honourably  and  faithfully  dis- 
charged his  duty  to  his  medical  brethren,"  it  was  held,  that 
the  opinion  of  other  medical  practitioners  could  not  be  receiv- 
ed in  evidence  upon  the  point,  whether  the  physician  in  ques- 
tion, had  honourably  and  faithfully  discharged  his  duty,  as 
alleged,  in  refusing  to  meet  the  plaintiff.  (6)  (a) 
^Il'r-^ma^  It  is  proposed  now  to  inquire,  whether  a  party  can  be  al- 
tiiscredii  lowcd  to  discredit  his  own  witness,  that  is,  produce  evidence, 
wftn^s.  "^v-hich  may  have  the  effect  of  throwing  discredit  upon  him. 
It  is  clear,  a  party  is  not  to  be  sacrificed  to  his  witness  ;  he  is 
not  represented  by  him,  nor  to  be  identified  with  him  ;  nor 
ought  he  to  be  bound  by  all  that  the  witness  may  say.  On 
[  *902  ]  *the  other  hand,  a  party  ought  to  be  placed    under  such    re- 

(1)  Thornton  v.  Royal  Exchange  As-  (3)  By  Lord  Mansfield,  in  Folkes  r. 
surance  Company,  Peake,  N.  P.  C.  25.     Chad,  ib. 

Chaurand  V.  Angerslein,  do.  43.    Beck-         (4)  On  the  admissibility  of  opinion,  as 
with  I'.  Sydebotham,  1  Campb.  117.  to  the  genuineness  of  hand-writing,  vide 

(2)  Folkes  V.  Chad,  1783,  MS.  S.  C.     ante,  p.  696. 

cited  by  Duller,  J.,  in  Goodtitle  v.  Bra-         (5)  See  Abbey  v.  Liil,  5  Bing.  299. 
ham,  4  T.  R.  498.  (6)  Ramadger.  Ryan,  9  Bing.  333. 

[a]  In  M'Kee  v.  Nelson,  4  Cowen,  355,  which  was  an  action  for  breach  of 
promise  of  marriage,  witnesses  were  allowed  to  give  their  opinions  as  to 
the  attachment  of  the  plaintiff  to  the  defendant. 
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strictioDs,  as  may  be  necessary  for  preventing  unfair  or  dis- 
honest practiee.  If  a  party  produces  a  witness,  knowing  him 
at  the  time  to  be  a  man  of  infamous  character,  and  the  witness 
in  giving  evidence,  disappoints  or  deceives  him,  shall  the  ])ar- 
ty  be  allowed  to  prove  his  infamy,  for  the  purpose  of  destroy- 
ing the  eflect  of  his  evidence  ?  If  a  party,  not  acting  himself 
a  dishonest  part,  is  deceived  by  his  witness,  or  if  a  witness, 
professing  himself  a  friend,  turns  out  an  enemy,  and  having 
promised  proof  of  one  kind,  gives  evidence  directly  contrary, 
— is  the  party  to  be  restrained  from  laying  the  true  state  of 
the  case  before  the  Court  ?  If  a  witness,  whether  from  mis- 
take, from  ignorance,  or  from  design,  gives  evidence  unfa- 
vourable to  the  party  who  calls  iiim,  is  the  party  to  be  re- 
strained from  calling  other  witnesses,  to  prove  facts  different 
from  those  represented  by  the  former  witness?  These  are 
some  of  the  questions,  which  will  occur  to  the  reader,  on  the 
first  view  of  the  subject ;  and  which,  one  might  think,  it 
would  not  be  difficult  to  answer. 

In  the  first  place,  it  is  laid  down,  a  party  Avill   not  be   per-  ^'^^ '" . 
mitted  to  discredit  his  own  witness  by  general  evidence.  The  lem-rai' 
meaning  of   this  rule  is,    that  a  party  cannot  prove   his  own  ♦^^"'ence. 
witness  to  be  of  such  a  general  bad  character,  as  would   ren- 
der him  unworthy  of  credit.     "  This,"  says  Mr.  Justice   Dul- 
ler, "  would  enable  him  to  destroy   the  witness,    if  he  spoke 
against  him,  and  to  make  him  a  good  witness  if  he  spoke  for 
him,  with  the  means  in  his  hand  of  destroying  his  credit,  if  he 
spoke  against  him."  (1)     But  it  is  now  clearly  settled,  that  a  1^"''"""^ 
party  may  prove,  by  other  evidence,  the  truth  as  to  a  materi-  oaierwis'e. 
al  fact  relevant  to  the  issue  in  a  cause,  though  it  may  collate- 
rally have    the  effect    of   discrediting    his  own    witness.  (2) 
If  witnesses  had  been  called  before  the  adverse  witness,  their 
evidence  *must  have  been  received  without  objection,  and  it  [  *903  ] 
cannot  make  any   real  difference  in  the  case,  that  a  witness 
giving  adverse  testimony  has  been  called  first.     This  rule   is 
equally  applicable,  whether  a  witness  is  forced    upon  a   party 
by  law,  (as,   in  the  case  of  a  subscribing   witness  to  a  deed,) 
or  is  voluntarily  selected  to  give  evidence,  (a) 

(1)  Boll.  N.  P.  297.  Ambrose,  3  B.  ^  C.    423.     Bradley  r. 

(2)  Bull.  N.  P.  297.  Lowe  v.  Jo-  Ricards,  «  limg.  57.  Friedlander  r. 
liiTe,  1  Bl.  365.  Pike  v.  Badnaring,  The  Royal  Assurance  Company,  4  B.  4' 
ciled  2  Str.  1096,  a.  Alexander  v.  Gib-  Ad.  193.  Wright,  v.  Beckett,  1  M.  if 
son,  2  Cnmpb.  5.'JG.     Richardson  r.  Al-  R.  N.  C.  429. 

Jan,  2  Slark.  N.  P.   C.   334.     Ewer  v. 


(a)  See  Brown  v.  Bellows,  4  Pick.  179;  Jackson  r.  Leek,  12  Wend.  10."> ; 
1  Bail.  R.  32.  A  party  is  not  concluded  by  a  fact,  which  a  wilnesn,  called 
by  him  may  unexpectedly  state ;  he  is  permitted  to  show  by  other  evidence 
tJiat  he  is  mistaken. 

A  witness  having  testified  in  regard  to  a  statement  he  had  made  to  a  par- 
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A  parly  .lis-  [^  jjj,,  ^asc  of  Alexander  v.  G'eVyso/^f  1 )  therefore,  where  the 
hisowir  c|iicstioii  was,  vvli(!ther  the  defendant's  servant,  who  Imd  been 
wiiiiess.  employed  to  sell  a  horse,  had  warrant(.'d  him  sound,  and  the 
servant  swore,  on  being  called  by  tlie  [ilaiiitilF,  that  he  had 
not  given  any  warranty,  Lord  Ellenborongh  allowed  the 
plaintiff  to  call  another  witness  to  prove,  that  at  the  time  of 
the  sale  the  servant  had  expressly  warranted  its  soundness. 
'■  'rh(;re  can  be  no  rule  of  law,"  said  Lord  Ellenl)orough,  "by 
which  the  trntli  on  such  an  occasion  is  to  be  sliut  out,  and 
justice  f)erverted."  "If  a  witness  is  called,  and  gives  evi- 
dence against  tlie  party  calling  him,  I  think,  he  may  be  con- 
tradicted by  other  witnesses  on  the  same  side,  and  that,  in 
this  manner,  his  evidence  may  be  entirely  repudiated." 

In  the  case  of  Fricdlander  v.  The  London  Assurance  Com- 
pany, (2)  an  action  on  a  policy  of  insurance  against  fire,  an 
issue  was  joined  as  to  the  quantity  and  value  of  the  goods  on 
the  insured  jiremises  at  the  time  of  the  fire  ;  several  witness- 
es were  called  to  jirove  the  sale  of  goods  to  the  plaintiff,  and 
the  delivery  of  them  on  the  premises  ;  one  witness,  called  for 
the  same  purpose,  being  shewn  an  invoice  and  letter  in  his 
own  hand  writing,  admitted,  on  his  examination  in  chief, 
that  he  wrote  the  invoice,  but  denied  that  he  sent  any  goods, 
and  said  that  the  invoice  was  made  out  by  him  after  the  fire, 
in  the  presence  of  the  plaintitf's  son  and  of  his  shopman,  that 
the  letter  was  in  fact  written  in  London  at  the  plaintiffs 
house  and  by  his  desire,  and  that  the  plaintiff's  son  and  shop- 
man had  persuaded  him  to  say  he  sent  the  goods.  It  was 
r  *yQ4  ■]  then  proposed  to  recal  (3)  *those  two  persons,  to  prove  that 
the  invoice  was  not  made,  nor  the  letter  written  in  the  man- 
ner alleged,  and  that  they  had  not  acted  as  stated.  Lord 
Tenterden  rejected  the  evidence,  but  the  Court  (1)  of  King's 
Bench  granted  a  new  trial,  on  the  ground,  that  the  proffered 
evidence  went  to  prove  a  material  fact  relevant  to  the  issue^ 
and  not  merely  collateral,  and  that  by  such  evidence  a  party 
might  contradict  his  own  witness.  A  partial  contradiction 
thus  given  to  a  former  witness,  has  not  necessarily  the  effect 
of  repudiating  the  whole  of  his  testimony  ;  it  would  be  against 
all  justice,  that  the  whole  of  a  man's  testimony  should  be 
struck  out,  because  a  witness  sets  him  right  as  to  a  single 
fact.  (2) 

(1)  2  Campb.  556.  leson,  J, 

(2)  4  B.  k  Ad.  193.  (2)   Hradley  r.  Ricaids,   S    Bing.  57, 

(3)  They   had    bolh    been  exjimined     in  opposition  la  a  supposed    opinion    of 
before.  l^ord  Ellenborough,  in  .Alexander  r.  Gib- 

(1)  Pari«e,  J.,   Taunton,  J.,  and  Tal-     son,  2  Campb.  556. 


ticular  individual,  Held,  that  it  was  competent  to  prove  that  he  had  made  a 
different  statement  to  another  person  at  a  different  time.     4  Pick.  439. 
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Whether  it  be  competent  to  a  party  to  prove  that  a  witness,  Apamtiis- 
who  has  been  called  by  him,  and  has  given  unfavourable  evi-  hiro'Ja'^ 
dence,  has  been  heard  at  other  times  to  make  a  statement  con-  ^*''"'^**- 
trary  to  that  made  in  Court,  is  a  question  on  which  there  exists  oK'cunfra. 
a  difference  of  o])inion.  (3)  On  the  one  side,  it  is  urged,  such  o'  '^'s'^- 
evidence  would  be  open  to  the  objections,  that  the  party  would 
thus  discredit  his  own  witness  by  general  evidence  ;  that  this 
rule  ought  to  be  universal,  and  that  to  allow  the  evidence 
of  a  witness  to  be  disproved  and  contradicted  by  other  wit- 
nesses, (which  seems  at  first  sight  an  exception  to  the  rule,) 
is  in  truth  no  exception,  but  an  accidental  consequence  atten- 
dant upon  giving  evidence  relevant  to  the  issue,  and  the  reason 
given  for  such  practice,  shews  this  to  be  the  correct  view, — 
•' such  facts,  (says  Mr.  Justice  Duller,)  are  evidence  in  the 
canse,  and  the  other  witnesses  are  not  called  directly  to  dis- 
credit the  first  witness,  but  the  impeachment  of  his  credit  is 
incidental,  and  consequential  only."  It  is  further  urged,  that 
there  is  some  danger  of  collusion  and  dishonest  contrivance, 
inasmuch  as  a  witness  may  be  induced  to  make  a  statement 
out  of  *Court,  for  the  very  purpose  of  its  being  reserved,  and  [  *905  ] 
afterwards  used  in  contradiction  to  the  witness,  and  that  the 
jury  may  regard  such  a  statement  as  substantive  evidence  in 
the  cause. — On  the  other  side,  it  may  be  argued,  the  evidence 
is  not  open  to  the  objection,  that  the  party  would  tlius  dis- 
credit his  own  witness  by  general  testimony  ;  that,  although 
a  party,  who  calls  a  person  of  bad  character  as  witness,  know- 
ing him  to  be  such,  ought  not  be  allowed  to  defeat  his 
testimony  because  it  turns  out  unfavourable  to  him,  by  direct 
proof  of  general  bad  character, — yet  it  is  only  just  that  he 
should  be  p-ermiited  to  show,  if  he  can,  that  the  evidence  has 
taken  him  by  surprise,  and  is  contrary  to  the  examination  of 
the  witness,  preparatory  to  the  trial  ;  that  this  course  is  ne- 
cessary, as  a  security  against  the  contrivance  of  an  artful 
witness,  who  otherwise  might  recommend  himself  to  a  j)arty 
by  the  promise  of  favourable  evidence,  (being  really  in  the  in- 
terest of  the  opposite  {)arty,)  and  afterwards  by  hostile  evi- 
dence ruin  his  cause  ;  that  the  rule,  with  the  above  exception, 
as  to  offering  contradictory  evidence,  ought  to  be  the  same, 
whether  the  witness  is  called  by  the  one  parly  or  the  other, 
and  that  the  danger  of  the  jury's  treating  the  contradictory 
matter  as  substantive  testimony,  is  the  s;une  in  both  cases; 
that,  as  to  the  supposed  danger  of  collusion,  it  is  extremely 
improbable,  and  would  be  easily  delected.  It  may  be  further 
remarked,  that  this  is  a  question,  in  which  not  only  the  inter- 
ests of  litigating  })artiesare  involvt'd,  \n\\  .ilso  ih<'  more  impor- 
tant general  interests  of  truth,  in  crnniiiid  as  well   :>s    in   civil 

(3)  See  the  case  of  Wright  7'.  Hfck-  iht-  romt  ofromtnon  I'lca-t  of  I.iincns- 
elt,  1  IM.  k.  R.  414,  before  Lord  Deii-  ter.  in  which  tht^se  learned  judge*  differ- 
man  and  BoUand,  D.,  silting  ao  judges  of    ed,  and  delivered  their  opinions  at  length. 
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A  party  (lis-  nrocccdiuirs  ;   ihat  thu  ends  of  iaslicc  arc  best  attained,  by  al- 

credit  III*"  ~     7  *'^  ...  .  , 

his  own"      lowing  a  free  and  ample  scope  for  scrutinizing  evidence    and 

witness.  estimating  its  real  vaine  ;  and  that  in  the  administration  of 
criminal  justice,  more  especially,  the  exclusion  of  the  proof 
of  contrary  statements  might  be  attended  with  the  worst 
consequences. 

On  the  trial  of  Warren  Hastings,  the  opinion  of  the  Judges 
was  taken  by  the  liords,  upon. a  (question  involving  this  point, 
althougli  the  circumstances  were  not  such  as  to  raise  it  dis- 
tinctly.    A  witness,  named  Bean,  "professing  forgetfulness, 

[  *90G  j  *or  speaking  indeterminately  on  a  point,"  (1)  was  asked  by 
the  managers  for  the  Commons,  whether  he  had  not  been 
examined  before  a  committee  of  the  House  of  Commons,  and 
whether  he  had  not  before  that  committee  answered  the  fol- 
lowing question  in  the  following  manner: — Q.  "Who  was 
to  ])ay  Mehipnarain  the  allowances  stipulated  for  him  by  the 
Governor  General?" — .1.  "  Doorgbijey  Smg."  (2)  The  in- 
quiry being  objected  to,  the  opinion  of  the  Judges  was  re- 
qinred  by  the  Lords,  (3)  and  a  question  submitted  to  them, 
the  terms  of  wliicii  are  embodied  verbatim  in  the  answer  de- 
livered by  the  Lord  Chief  Baron,  (4)  expressing  their  unani- 
mous opinion,  "  That  where  a  witness,  produced  and  exam- 
ined in  a  criminal  proceeding  by  a  prosecutor,  disclaimed  all 
knowledge  of  any  matter  so  interrogated,  it  is  not  competent 
for  such  prosecutor  to  pursue  such  examination,  by  proposing 
a  question  containing  the  particulars  of  an  answer  supposed 
to  have  been  made  by  such  a  witness  before  a  committee  of 
the  House  of  Commons,  or  in  any  other  place,  and  by  de- 
manding of  him,  whether  the  particulars,  so  suggested,  were 
not  the  answers  he  had  so  made," 

In  the  case  of  Rex  v.  Oldrot/d,  (5)  on  a  trial  for  murder, 
the  Judge  thought  it  his  duty  to  call,  as  a  witness,  the  moth- 
er of  the  prisoner,  whose  name  was  on  the  back  of  the  indict- 
ment, but  who  had  not  been  called  by  the  counsel  for  the 
prosecution  ;  her  evidence  tending  to  an  acquittal,  the  Judge 
referred  to  the  deposition  taken  before  the  coroner,  for  the 
purpose  of  atlecting  the  credit  of  her  testimony;  and  all  the 
Judges  were  of  opinion,  that  it  was  competent  to  the  Judge 
to  do  so.  The  determination  of  the  Judges  was  confined  to 
the  right  of  the  Judge,  but  Lord  Ellenborough  and  Mans- 
field, C.  J.,  thought  the  prosecutor  had  the  same  right.  (6)  It 
does  not  appear  to  have  been  specially  observed,  as  a  ground 

[  *907  1  *for  this  decision,  that  the  witness  was  called  by  the  Judge, 
and  perhaps  it  may  not  be  too  much  to  infer,  that  if  the  same 

(1)  Mill's  History  of  British  India,  (4)  Jour.  Dom.  Proc.  lOth  April, 
Book  fi,  c.  2.  17S8. 

(2)  Jour.  Dom.  Proc,  29tii  Feb.  17SS.         (5)  R.  Sr  U.,  C.  C.  R.  88. 

(3)  Ibid.  (6)  Ibid. 
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witness  had  been  called  by  the  counsel  for  the  prosecution,  Apnrtydis- 
the  same  course  would  have  been  allowed.  iiisowawii- 

In  the  case  of  Ewer  v.  Ambrose,  (1)  a  witness  having  been  "®'**- 
called  on  the  part  of  the  defendant  to  prove  a  partnership  be- 
tween himself  and  the  defendant,  and  having  denied  that 
fact,  an  answer  of  the  witness  in  Chancery  was  ofiered  in  ev- 
idence by  the  defendant's  counsel,  and  admitted.  The  Judge 
left  it  to  the  jury  to  find  for  the  plaintilf,  or  defendant,  ac- 
cording as  they  gave  credit  to  the  witness'  answer  in  Chance- 
ry, or  in  Court.  The  jury  having  found  for  the  defendant, 
the  Court  of  King's  Bench  directed  a  new  trial,  on  the 
ground  that  the  answer  was  clearly  not  substantive  evidence 
of  the  fact,  and  Mr.  Justice  Bayley  appeared  to  be  of  opin- 
ion, (though  it  was  unnecessary  to  decide)  that  the  answer 
was  inadmissible  altogether ;  but  upon  that  point  Mr.  Jus- 
tice Holroyd,  and  Mr.  Justice  Littledale,  abstained  from  ex- 
pressing any  opinion. 

In  Bernasconi  v.  Faii'broihcr,  (2)  Lord  Denman  permitted 
a  party  to  prove,  that  a  witness,  immediately  before  tlie  trial, 
had  made  to  him  a  statement  quite  opposite  to  what  he  swore 
at  the  trial.  In  the  case  of  Wri^kt  v.  Beckett,  (3)  Lord 
Denman  again  received  similar  evidence,  and  the  propriety  of 
that  admission  was  afterwards  brought  before  Lord  Denman 
and  Mr.  Baron  BoUand,  sitting  as  Judges  of  the  Court  of 
Common  Pleas  of  Tiancaster;  the  learned  Judges  having  ta- 
ken time  to  consider  the  question.  Lord  Denman  adhered  to 
the  opinion  before  expressed  by  hiin,  but  ]Mr.  Baron  BoUand 
was  of  opinion,  that  the  evidence  was  inadmissible;  and  it 
was  stated  by  Lord  Denman,  that  "others  of  great  weight 
and  authority  agreed  with  the  learned  Baron."  (a) 

The  power  of  cross-examination  is  generally  acknowledged  Cmss-exa- 
*to  afford  one  of  the  best  securities  against  incomplete,  gar-  r"#()()o  i 
bled,  or  false  evidence.     Great  latitude,  therefore,  is  allowed 
in  the  mode  of  putting  questions. f     The  rule,  however,  is 

(1)  3  B.  ^  C.  746.  V.  Heclvntt,  1  M.  &,  R.  427. 

(2)  Cited  by  Lord  Denman,  in  Wright         (3)   Ibid. 

[a)  A  Avitness  was  called  by  the  defendant  to  prove  that  he  had  received 
the  amount  due  to  the  ])laintiit;  he  unexpectedly  denied  it:  Held,  timt  de- 
fendant was  at  liltorty  to  cill  annilier  witness  to  prove  that  lie  liad  acknowl- 
edged payment,  and  iiis  declaration  or  admission  was  clearly  proper  fur  the 
Jury,   t  I5ail.  R.  32. 

t  Sir  William  J51ackstonc  lias  referred,  in  his  Commentaries  (B.  3,  Ch. 
23,)  to  a  well  known  passage  of  Quintilian  :  in  which  that  most  judicious  of 
all  the  ancient  rhetoricians  gives  some  excellent  hints  on  the  art  of  cross- 
examination.  "I'rimuni  est,  nosse  testem.  Nam  timidus  terreri,  stultus 
decipi,  iracundus  concitari,  ambitiosus  iiitlari  potest:  prudcns  vcro  ct  con- 
stans  vel,  tantiuam  inimicug  ot  pervicax,  dimiltendus  statini,  vel  non  interro- 
gatione,  sed  brovi  interlocutiono  ])atroni,  rofutandus  est:  aut  aliijiio,  si  con- 
tingct,  urbane  dicto  retrigerandns;  aut,  si  quid  in   ejus  vitam  dici   iwterit,, 
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subject  to  certain  limitations  ;  the  questions  put  must  be  re- 
levant to  the  investigation,  in  wliich  they  are  oti'ered.  The 
relevancy  of  a  (jnestion,  as  directly  bearing  upon  the  matter 
in  issue,  has  been  already  considered.  (1) 

Before  entering  uj)on  cross-examination,  a  preliminary 
question  often  arises,  whether  the  v\Mtness  has  so  far  given 
evidence  in  chief  as  to  entitle  the  opposite  party  to  cross-ex- 
amine. If  a  witness  is  called  by  a  party  merely  for  the  pur- 
pose of  prodncitjg  a  written  instrument,  belonging  to  the  par- 
ty, which  is  to  be  proved  by  another  witness,  he  need  not 
be  sworn  ;  and  if  not  svvorn,  he  will  not  be  subject  to  cross- 
examination.  (2)  If  a  witness  is  sworn,  and  gives  some  evi- 
ence  (as,  for  instance,  to  prove  an  instrument,)  however  for- 
mal the  p)roof  may  be,  he  is  to  be  considered  a  witness  for 
[  *909  j  all  purposes ;  *and  this,  although  he  may  be  substantially 
the  real  party  in  the  suit,  and  the  party  on  the  record  a  mere 
nominal  party.  (1)  But  where  a  witness  has  been  asked  on- 
ly one  immaterial  question,  and  his  evidence  is  stopped  by  the 
Judge,  the  other  party  has  no  right  to  cross-examine 
him.  (2)  If  he  is  sworn,  and  would  be  competent  to 
give  evidence  for  the  party  calling  him,  the  other  party  will 
in  strictness  be  entitled  to  cross-examine  him,  though  he  has 
not  been  examined  in  chief;  (3)  (a)  but  not  if  he  was  sworn 
by  mistake.  (4) 


Witness, 
prodiiciiif;' 
pHp«r$  and 
not  swum. 


Sworn  and 
examined. 


Sworn 
and  not 
examined 


(1)  Jnte,  p.  481. 

(2)  Davis  V.  Dale.  M.  ^  M,  514,  51 5. 
Perry  ».  Gibson,  1  Ad.  ^  E.  48.  Sum- 
mers V.  Moseley,  2  C.  4"  M.  477.  Rush 
V.  Smith,  1  C.  M.  &  R.  94. 

(1)  Morgan  v.  Bridges,  2  Slarkie,  N. 
P.  C.  314. 

(2)  Creevy  v.  Carr,  7  C.  *•  P.  64, 

(3)  Rex  15.  Brooke,  2  Starkie,  N.  P. 
C.  473.  Phillips  v.  Earner,  1  Esp.  N. 
P.  C.  357.  In  Simpson  v.  Smith  and 
another,  (an  action  lor  maliciously,  and 
without  probable  cause,  making  a  charge 
of  felony  before  a  justice,  against  the 
plaintiff,  and  causing  him  to    be   appre- 


hended, tried  at  Nott.  Sum.  Ass.  1822, 
before  Holroyd,  J.)  the  plaintiff's  coun- 
sel having  called  upon  the  justice  to  pro- 
duce the  information  taken  by  him, 
which  was  accordingly  produced,  was 
proceeding  to  prove  the  information  by 
the  justice's  clerk  ;  when  it  was  insisted 
by  the  defendant's  counsel,  that  he  should 
be  allowed  to  cross-examine  the  justice, 
who  had  produced  the  information;  but 
Holroyd,  J.,  held,  that  this  could  not  be 
done,  and  that  the  plaintiff's  counsel 
might  proceed  to  prove  the  information 
in  the  regular  manner. 

(4)  Clifford  v.  Hunter,  3  C.  ^  P.  16. 


infamia  criminum  destruendus.  Probos  quosdam  et  verecundos  non  aspfire 
incessere  profuit:  nam  ssepe,  qui  adversus  insectantem  pugnassent,  modes- 
tia  mitigantur.  Omnis  autem  interrogatio,  aut  in  causa  est,  aut  extra  caus- 
am.  In  causa,  (sicut  accusatori  prfficepiinus,)  patronus  quoque  altius,  unde 
nihil  suspect!  sit,  repetita  percontatione,  priora  sequentibus  applicando, 
saepe  eo  perducit  homines,  ut  invilis,  quod  prosit,  extorqueant,  Ejus  rei, 
BJne  dubio,  nee  disciplina  ulla  in  scholis,  nee  excertitatio  traditur:  et  natu- 
ral! magis  acumine  aut  usu  contingit  haec  virtus.  *  *  In  primis  interro- 
gatio  debet  esse  circumspecta;  quia  niulta  contra  patronos  venuste  testis 
ssepe  respondet,  eique  pra?cipue  vulgo  favetur.  Turn  verbis  quam  maxime 
ex  medio  sumptis  :  ut  qui  rogatur  (is  autem  est  ssepius  et  imperitus)  intelli- 
gat,  aut  ne  intelligere  se  neget,  quod  interrogantis  non  leve  frigus  est" 
Q.uintil.  InsL  Orat.  lib.  v.  c.  7. 
(a)  A  witness  is  examined  by  both  parties  on  a  matter  not  relevant,  held, 
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The  rules  of  evidence,  exclndini?  irrelevant  matter,  have  ''''icvan- 

.  .  .      .  *'V     IIS   Ills- 

been  frequently  censured,  as  excluding  also  inquiries  calcu-  crJdiiiii- 
lated  to  discover  truth.  A  piractical  experience,  however  '''"  ^^'^"♦•ss. 
slight,  of  Courts  of  Justice,  affords  the  best  refutation  of  this 
objection.  It  is  certainly  desirable  to  know  every  thing  re- 
specting a  witness,  that  can  influence  the  jury  as  to  the  de- 
gree of  credit  to  which  he  is  entitled  ;  but  it  would  be  pur- 
chasing this  advantage  at  too  high  a  price,  if  a  number  of 
collateral  issues  were  permitted, — the  consequence  of  which 
might  be,  that  a  mass  of  evidence  would  be  accvmiulated, 
which  the  most  practised  judicial  mind  would  be  unable  to 
analyze,  and  which,  when  presented  to  men  taken  from  the 
ordinary  occupations  of  life,  as  jurymen,  would  serve  only  to 
confuse  their  attention,  and  distract  it  from  the  true  points  to 
be  determined.  There  are  other  objections  also  to  the  trial 
of  such  collateral  issues,  which,  though  not  so  conclusive  as 
that  *above  adverted  to,  are  still  of  some  weight.  If  such  is-  [  *910  j 
sues  were  permitted,  judicial  investigations  would  be  inter- 
minable ;  the  expense  might  be  enormous  ;  and  the  character 
of  persons,  called  as  witnesses,  might  be  unjustly  assailed  by 
evidence,  which  they  would  not  be  prepared  to  repel. 

It  is  settled,  that  a  witness  cannot  be  cross-examined  as  to 
any  fact, — which,  if  admitted,  would  be  collateral,  ajid  whol- 
ly irrelevant  to  the  matter  in  issue, — for  the  purpose  of  con- 
tradicting him  by  other  evidence,  in  case  he  should  deny  the 
fact,  and  in  this  manner  to  discredit  his  testimony.  (1)  And 
if  the  witness  answer  such  an  irrelevant  question,  before  it  is 
disallowed  or  withdrawn,  evidence  cannot  afterwards  be  ad- 
mitted to  contradict  his  testimony  on  the  collateral  mat- 
ter. (2)  (a)  To  inquire  of  a  witness,  in  cross-examination,  <^oii<iuciof 
whether  he  had  not  attempted  to  dissuade  another  witness, 
examined  on  the  ojiposite  side,  from  being  present  at  the  trial, 
has  been  held  to  be  so  far  immaterial  to  the  issue,  that  if  the 
•witness  answer  in  the  negative  (namely,  that  he  never  made 
such  an  attempt),  evidence,  to  contradict  him  on  that  point, 
would   not  be  admissible.  (3)     However  that  may  be,  it  is 

Rush  ?•.  Smith,  1  C.  M.  if  R.  9-1.  Stafibrd,  proof  was  admitted,  on  the  part 

(1)  Spencely  o.  De  VVillot,   7   East,  of  the  prisoner,  that  Dugdnle,  one  of  the 
108.  witneifses  for   the    prosecution,    liad    en- 

(2)  Harris  ».  Tippet,  2  Campb.  638,  deavoured   to   suhorn    witnesses    to  give 
before  Lawrence,  J.  false  evidence   against    tiio    prisoner.     7 

(3)  Harris  o   Tippet,  2  Campb.  637.  Howell,  St.  Tr.  1400. 
by  Lawrence,  J.     On  the  trial  of  Lord 


that  a  pnrty  cannot  object  to  a  fiirtlter  oxaniination.  Younjr  r.  Mason,  8  Pick. 
fj.'Sl— .•>',)().     In  Ellmaker  r.  Uucklcy,  10  S.  &   R.  77,     It  was   licid,  that  a 
party  could  not  cross-examine   the    witness   of  the  adverse    party  as  lu  liis 
case  before  lie  lias  opened  it  to  the  jury.    Sec  also  p.  \)\\.  n. 
(rt)  Sec  Ware  v.  Ware,  8  Cirecnl.  4'i. 
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K.'ievan-      jjq^  irrclovaiit,  on  the  trial  of  a  prisoner,  to  cross-examine  tlie 

cy,  as  <lis-  I   •      r  ■  •         • 

crediiins      witiiess  to  this  fact,  wlicthcr,  HI  consequence  ot  being  charged 

ihcwui.ess.  ^^jfij  ,-obl)ing  tlie  jH'isoncr,  he  had  not  said,  tliat  he  would  be 
revenged  upon  him  ;  and,  if  tlie  witness  should  deny  having 
nsed  such  a  threat,  evidence  may  be  given  to  contradict 
him.  (4) 

In  the  case  of  Tlinmas  v,  David,  (5)  in  an  action  brought 
on  a  promissory  note,  the  execution  of  which  by  the  defend- 
ant was  disputed,  a  female  servant  of  the  plaintill',  who,  on 
the  face  of  the  note,  appeared  to  be  the  attesting  witness  to 

[  *911  ]  *the  defendant's  signature,  was  called  as  a  witness  for  the 
plaintiff;  being  asked  in  cross-examination,  whether  she  did 
not  constantly  sleep  in  the  same  bed  with  him,  she  denied 
the  fact.  It  being  then  proposed  to  call  a  witness  to  contra- 
dict her,  the  counsel  on  the  other  side  objected,  that  the  ef- 
fect of  such  evidence  would  be  only  to  contradict  the  witness 
on  a  collateral  point ;  but  Coleridge,  J.,  is  reported  to  have 
said,  "  Is  it  not  material  to  the  issue,  whether  the  principal 
witness,  who  comes  to  support  the  plaintiff's  case,  is  his  kept 
mistress?  If  the  question  had  been,  whether  the  witness  had 
walked  the  streets  as  a  common  prostitute,  I  think  that  would 
have  been  collateral  to  the  issue,  and  that,  if  the  witness  had 
denied  such  a  charge,  she  could  not  have  been  contradicted  ; 
but  here  the  question  is,  whether  the  witness  had  contracted 
such  a  relation  with  the  plaintiff,  as  might  induce  her  the 
more  readily  to  conspire  with  him  to  support  a  forgery, — just 
in  the  same  way  as  if  she  had  been  asked,  if  she  was  the  sis- 
ter or  daughter  of  the  plaintifi',  and  had  denied  the  fact." 
The  evidence  was  admitted.  (1) 

Witness,  It  is  reported  to  have  been  ruled  at  nisi  prins,  that  if  a  wit- 

3 tier  cross* 

examiiia-     "Gss  has   been   once   examined   by  a  party,  the   privilege  of 
tion,  called  cross-examiuatiou   continues  in  every  stage  of  the  cause  :  so 

by  oppo-  1.  1  1  II 

si'te  party,  that  the  Other  party  may  call  the  same  witness  to  prove  his 
case,  and  in  examining  him  may  ask  leading  questions. (2)  (a) 

(4)  Yewin'a  case,  2  Campb.  638.   n.     tory  statements,  infra. 

before  Lawrence,  J.  (2)  Dickenson  v.  Shee,  4  Esp.  N.  P, 

(5)  7  C.  &  P.  350.  C.  67. 
(1)  Sec  as  to  relevancj'  of  contradic- 


(a)  Upon  the  question,  whether,  as  a  general  rule,  the  examining  party 
is  prohibited  from  putting  a  leading  question,  to  a  matter  not  inquired  of  by 
the  party  calling  the  witness,  on  his  examination  in  chief,  there  is  a  diver- 
sity of  opinion.  Mr.  Justice  Washington  held  that  such  question  could  not 
be  put.  Harrison  i'.  Rowan,  3  Wash.  C.  R.  580.  The  same  view  was 
taken  in  EHmaker  v.  Buckley,  16  S.  6c  R.  77.  Mr.  .T.  Gibson  observes  : — 
"  And  here  I  take  occasion  in  broad  terms  to  dissent  from  the  doctrine 
broached  in  Mr.  Phillipps'  Law  of  Evidence  (211)  that  a  witness  actually 
sworn  though  not  examined  by  the  party  who  has  called  him  is  subject  to 
cross-examination  by  the  adverse  party  ;  and  that  the  right  to  cross-examine 
by  the  adverse  party  is  continued  through  all  the  subsequent  stages  of  the 
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In  the  case  referred  to,  the  witness  might  possibly  have  shown 
a  strong  bias  in  favour  of  the  first  party  that  called  him,  and 
on  this  account  perhaps  a  greater  scope  was  granted  to  the 
adverse  party,  than  is  usually  allowed.  It  may  happen,  on 
the  other  hand,  that  the  plaintiff  calls  a  witness  unwillingly, 
and  from  mere  necessity,  knowing  him  to  be  favourable  to 
tile  other  side  :  in  such  a  case  to  allow  the  defendant,  on  call- 
ing him  up  afterwards  as  his  own  witness,  to  put  leading 
questions,  would  be  giving  him  an  unreasonable  advantage. 
On  the  contrary,  the  Court  might  perbaps  be  induced  to  in- 
vest the  plaintitf' s  *counsel  with  some  of  the  powers  of  cross-  [  *012  ] 
examination,  at  the  same  time  that  it  would  probably  oblige 
the  defendant's  counsel  to  treat  such  a  witness  strictly  as  his 
own,  and  confine  him  within  the  limits  of  an  examination  in 
chief. 

Leadinar  questions  are  admitted  in  the  cross-examination  of  '•••aciin-  in 

^      ,  ,      1  •  I    cross-exain- 

a  Witness,  where  much  larger  powers  are  given  to  counsel  i„aiion. 
than  in  the  original  examination.  Witnesses,  upon  the  cross- 
examination,  may  be  led  immediately  to  the  point,  on  which 
their  answers  are  required.  (1)  If  they  betray  a  zeal  against  [J","^""'" 
the  cross-examining  party,  or  show  an  unwillingness  to  speak 
fairly  and  impartially,  they  may  be  questioned  with  minute- 
ness as  to  particular  facts,  or  even  ])articular  expressions. 
There  can  be  no  danger  in  leading  too  much,  where  the  wit- 
ness is  obstinately  determined  not  to  follow.  On  the  other  Willing. 
hand,  instances  frequently  occur,  where  the  witness  is  ad- 
verse to  the  party  who  calls  him,  and  leans  strongly  to  the 
other  side  :  here  there  must  be,  in  reason  and  justice,  some 
restrictions  as  to  the  form  and  manner  of  cross-examining. 
It  often  happens,  that  a  witness  in  cross-examination  waits 
only  for  a  hint,  to  shape  a  favourable  answer,  and  is  in  etfect 
the  witness  of  the  cross-examining  party,  though  technically 
called  the  witness  of  the  opposite  side.  To  put  strong  lead- 
ing questions  to  such  a  witness  without  limitation  or  reserve 
is  substantially  preparing  a  statement  for  him,  and  appears  to 
be  inconsistent  with  justice  and  a  fair  trial. 

An  instance  of  the   kind   here  described,   occurred  on  the 
trial  of  Hardy  for    high  treason.  (2)     A  witness,   who  was  a 

(1)  See  Hardy's  case,    24   Howell's         (2)  24  Howcire  St.  Tr.  659. 
St.Tr.  755,  by  I5uller,  J. 


cause  ;  so  that  the  adverse  party  may  call  the  witness  to  prove  his  case,  and 
for  that,  purpose  ask  liiin  leading  (picstions." 

However,  the  pcncral  ])ractico  both  here  and  in  En<riand  sccnis  to  be  dif- 
ferent. Moody  V.  Rowell,  J 7  Pick.  -IHO.  Here,  it  was  settled  L-|H)n  a  review 
of  all  the  cases,  that  a  party  may  |)Ul  leading  cpiestions  upon  a  cross-exam- 
ination, if  in  the  opinion  ot  tlie  court  it  sJionld  seem  j)roper,  aithouj^li  the 
subject  of  inquiry  was  not  gone  into  in  the  direct  examination. 
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member  of  llie  same  corresponding  society  as  the  prisoner, 
liaving  been  examined  on  the  part  of  the  prosecution,  and 
having  made  on  his  cross-examination,  a  favourable  represen- 
tation of  ihe  poHtical  opinions  and  designs  of  the  society, 
was  asked,  wiiether  some  of  the  members  had  not  used  certain 
expressions  on  the  subject  of  ])etitioning  ;  upon  which,  the 
I"  *913  J  *liOrd  Chief  Justice  Eyre  reminded  the  counsel,  that  he  could 
not  [)nt  the  very  words  into  the  witness's  mouth  ;  that  this 
was  contrary  to  the  practice  of  his  Court  and  to  his  opinion. 
And  on  the  following  day,  (1)  when  the  subject  occurred 
again,  Mr.  Justice  BuUer  referred  to  the  rule  laid  down  by 
the  Cliief  Justice,  as  the  correct  rule  of  practice  ;  and  added, 
"  You  may  lead  a  witness  ujion  a  cross-examination,  to  bring 
him  directly  to  the  point  as  to  the  answer;  but  not  to  go  the 
length,  as  was  attempted  yesterday,  of  putting  into  the  wit- 
ness's mouth  the  very  words,  which  he  is  to  echo  back  a- 
gain."  In  a  recent  case,  (2)  an  objection  being  made  to 
leading  a  willing  witness,  Mr.  Baron  Alderson  is  reported  to 
have  said,  "I  apprehend,  you  may  put  a  leading  question  to 
an  unwilling  witness  on  the  examination  in  chief,  at  the  dis- 
cretion of  the  Judge  ;  but  you  may  always  put  a  leading 
question  in  cross-examination,  whether  a  witness  be  unwill- 
ing or  not." 
Pmiic-eof  The  privilege  of  witnesses,  in  not  being  compellable  to  an- 
iToi'aoswer-  swcr  Certain  questions,  is  a  question  of  continual  occun-ence, 
i"g.  and  of  some  importance.      The  cases  here   considered,   are 

those,  in  which  the  witness  might  by  answering  subject  him- 
self to  a  penalty,  criminal  prosecution,  to  civil  process,  or  any 
kind  of  forfeiture  ;  and  lastly,  when  the  question  put  to  him 
is  degrading  to  his  character.  («)  The  privilege,  of  refusing 
to  ansvirer,  is  the  privilege  of  the  witness,  not  of  the  party, 
and  on  that  ground,  Lord  Tenterden  (3)  refused  to  allow  the 
counsel  of  a  party,  who  called  the  witness,  to  support  by  ar- 
gument this  privilege  claimed  by  him.  The  same  learned 
Judge  ruled,  that  if  the  witness  waived  the  objection,  so  far 
as  partially  to  answer  questions  tending  to  subject  him  to  an 
indictment,  he  could  not  shelter  himself  under  the  privilege, 
but  is  bound  to  give  the  whole  truth.  (4) 
1.  Where         First,  a  witness  cannot   be  compelled  to  answer  any  ques- 

the  answer       .  i   •    i     i  ^  i   •  i 

mishi  sub-  tiou,  which  has  a  tendency  to  expose  Inm  to  a  penalty,  or  to 

jecl  lo 

penalties,  ^^^  ^4  ijowell's  St.  Tr.  7.}5.  (4)  By  Lord  Tenterden,   Thomas  0. 

(2)  Parkin  v.  .Moon,  1  C.  Sf  ?.  40S.       Newton,  id.  48,  n. 

(3)  East,  V.  Chapman,  M.  &  M.  47. 


(a)  Though  a  witness  cannot  be  compelled  to  answer  any  question  which 
will  subject  him  to  penalties  or  punishment,  on  a  criminal  charge;  yet  the 
court  will  not  interfere  where  the  question  is  not  to  impeach  the  character 
of  the  witness.    4  Day  123;  13  J.  R.  82;  C  Cowen,  254. 
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any  *kind  of  punishment,  or  to  a  criminal  charge.  ( 1)  {a)  On  [  *914  ] 
an  indictment  for  a  rape,  the  woman  is  not  obliged  to  answer, 
whether  on  some  former  occasion  she  had  not  a  criminal  con- 
nection with  other  men,  or  with  particular  individuals;  (2) 
nor  is  evidence  of  such  criminal  intercourse  admissible.  (3) 
On  an  appeal  against  an  order  of  bastardy,  a  person  cannot  be 
compelled  to  acknowledge  himself  the  father  of  a  bastard 
child ;  but  there  is  no  objection  to  his  being  sworn,  and  if  he 
chooses,  he  may  confess  the  fact.  (5)  In  an  action  for  a  libel, 
which  was  published  by  the  defendant  in  a  voluntary  ailida- 
vit,  sworn  extra-judicially  before  a  magistrate,  it  has  been  held, 
that  the  magistrate's  clerk  is  not  bound  to  answer,  whether  he 
wrote  theattidavit,  and  delivered  it  to  the  magistrate  ;  because, 
it  is  said,  the  bare  copying  out  of  a  libel  is  criminal.  (5)  An  ac- 
complice, who  is  admitted  to  give  evidence  against  his  associate 
in  guilt,  though  bound  to  make  a  full  and  fair  confession  of  the 
whole  truth  respecting  the  subject-matter  of  the  prosecution, 
is  not  bound  to  answer  with  respect  to  his  share  in  other  of- 
fences, in  which  he  was  not  conceriied   with    the  prisoner  ; 

(1)  Sir  J.  Friend's  cane,  4  St.  Tr,  6,  they  are  required  to  "ive  evidence;  such 

S.  C.     10  Howell's  yt   'IV  1090.  Lord  as  st.  45  (i.  3,  c.  126,  in    the    itiipeach- 

Macclesfield's  case,  6  St.  Tr.  649,  S.  C.  nieiil   of   Lord  .Melville;  and  st.  1,  2  G. 

16  Howell's  St.  Tr.  1149.     Rex  v  Lord  4,  c.  2!,  on  the  iiKjuiry  respecting  elec- 

G.  Gordon,  2  Doug.  593.     Title  r.  Gre-  tions  at  (Jrainpound. 
vet,  2  Lord  Rayiri.  10S8.     16  Ves.  Jun.  ;2)   Hodgson's  case,    I    Russ.  &  Ry. 

242.     Hardy's  cu.se,    24    Howell's    St.  Cr.  C.  211.     Dodd  i>.  Norris,  3  Campb. 

Tr.  720.     Trial  of  l)e  Herengerand  olli-  510. 

ers,  by  Gurney,  p.  195.     Gates  t>.  Hard-  (3  i   Hodgson's  case,   1    Russ.    «^  Ry. 

acre,  3  Tauni.  424.     ParUliurst  c   Low-  Cr.  C.  211. 

ten,  2   Swanst.  Ch.  R.    216.     See   also         (4)   Rex  o.  St.  Mary's,    Nottingham, 

16  C.  2,9.  1,  c.  12,  s.  4,    and    Preamb.  13  Last,  58,  n. 

of  St.    46  G.  3,  c.  37.     .Acts  of    indem-         (5)   Maloney  «.  Bartley,  before  Wood, 

nity  to  witnesses  are  often  passed,  to  ab-  B.,  3  Campb.  210.     A  bill  of  exceptions 

solve  iheni  from  penalties   and   prosecu-  was  tendered,  but  afterwards  dropped, 
tions,  on  account  of  transactions  of  which 

[n)  See  2  Ycrf^.  R.  1 10  ;  4  N.  H.  R.  5()2 ;  (!  Co  wen,  2.34. 

The  People  v.  Mather,  4  Wend.  22!*,  252,  decides  that  a  witness  is  hound 
to  answer  unless  the  court  can  see  that  the  answer  n)ay  fix  on  him  moral 
turpitude.  The  answer  must  have  a  tendency  to  implicate  him  in  a  crimi- 
nal olFence  for  which  he  is  then  liable  to  be  prosecuted.  And  in  Uellintjer 
r.  llie  People,  S  id.  ;"»!)(),  the  cnnrt  say,  that  no  man  is  bound  to  criminate 
liimscU"  or  furnish  matter  lor  his  own  conviction  ;  it  is  .'iulHcient  if  the  an- 
swer mmf  have  (I  Idvlfun/  to  proiliicc  Hint  result  ;  and  if  any  answer  will  have 
that  elfect,  it  is  siilHcient  to  e.xclndo  the  (juc^stion.  It  was  there  held,  that 
the  witness  was  not  bound  to  answer  the  question,  as  to  wiiat  she  li;id  sworn 
to  on  her  e.\amination  befnre  the  magistnile,  bccaii.---c  her  answer  mi^lit  sub- 
ject her  to  a  prosecution  for  pi-rjurv. 

In  APhityre  v.  Mancius,  l(i  .L"  R."5!t2;  U  J.  Ch.  4  S.  C.  Uvh\.  that  a  c.uirt 
of  chancery  will  not  ctunpel  a  defendant  to  di.-^covrr  that,  which,  if  lie  an- 
swers in  tiio  atlirnialive,  will  Huhject  iiim  tu  |tuiiishmciit,  or  render  him  in- 
famous, or  e.\pose  him  to  a  penalty. 

\V'liere  a  witness  voluntarily  slated  thai  he  knew  difcndani  was  innocent 
of  the  olVence  with  which  In-  was  charifed,  held,  that  lie  was  hound  to  stale 
all  the  circumstances  relatiii^r  to  that  fad.  altliouf.'h   in  so  doinjj  lie  iiiuy  ex- 
pose himself  to  a  criminal  charge.  4  N.  H.  R.  5tj2. 
lOS 
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for  ho  is  not    protected    from   a  prosecution  for  such   olTen- 
ces.  (0) 
2  Where         Secoiuliv,  as  to  the  case,  wliere  the  Avitness  by  answering 

the  answer  •:  '  ,  ,  ,   •  i^ 

niijjiii  sui)-    might   suliject    hmiseli  to  a  civil    action,   or  charge    hmiseli 

iirttsliii  ^^'^'*  ^  debt.  Considerable  doubts  have  been  entertained  up- 
on this  point;  some  Judges  being  of  opinion,   that  he  is  not 

r  *915  1  compellable  *to  answer  such  questions,  and  others  being  of  a 
contrary  o|)iniou.f     To  settle  the  rule  of  law  on  this  subject, 

4f)G.  3.  c.  the  Stat.  4G  G.  3,  c.  37,  was  introduced,  which  declares,  that 
a  witness  cannot  legally  refuse  to  answer  a  question,  relevant 
to  the  matter  in  issue,  (the  answering  of  which  has  no  ten- 
dency to  accuse  himself,  or  to  expose  him  to  penalty  or  for- 
feiture of  any  nature  whatsoever),  on  the  ground,  that  the 
answering  of  such  question  may  establish,  or  tend  to  estab- 
lish, that  he  owes  a  debt,  or  is  otherwise  subject  to  a  civil 
suit,  (a) 

(6)  West's  case,  supra,  p.  38, n. 


t  This  subject  was  much  discussed,  in  the  course  of  the  impeachment 
against  Lord  Melville,  and  referred  to  the  Judges  for  their  opinion.  The 
only  report,  which  the  author  has  seen,  of  tliese  proceedings,  is  that  to  be 
found  in  the  sixth  volume  of  the  Parliamentary  Debates;  from  which  the 
following  brief  account  is  extracted.  A  bill  had  been  brought  into  the 
House  of  Lords,  to  indemnify  witnesses  from  criminal  prosecutions  and 
from  civil  process,  to  which  they  might  be  exposed  by  giving  evidence. 
The  indemnity  from  criminal  prosecutions  was  agreed  to ;  but  some  doubts 
arising  with  respect  to  the  indemnitication  from  civil  process,  several  ques- 
tions were  referred  to  the  Judges,  Avith  the  view  of  ascertaining,  whether 
persons  were  legally  justified  in  refusing  to  answer  questions,  the  result  of 
which  might  subject  them  to  a  civil  suit.  (6  vol.  Pari.  Deb.  p.  167.)  Three 
questions  were  proposed  ;  the  object  of  the  first  and  second  was  to  ascertain, 
whether  a  witness  could  demur  to  answer  a  question,  the  result  of  which 
might  render  him  liable  to  an  action  for  debt,  or  to  a  suit  for  the  recovery 
of  the  profits  of  public  money;  the  object  of  the  third  was  to  ascertain, 
whether  a  witness,  who,  on  making  a  full  and  fair  disclosure,  was  to  be  ex- 
cused from  certain  debts,  could  be  legally  objected  to,  on  the  ground  of  his 
being  interested.  (P.  2212.)  The  Lord  Chief  Justice  Mansfield,  who  delivered 
the  opinion  of  the  judges,  stated,  that  upon  the  two  first  questions  they  were 
divided  in  opinion  ;  and  that  on  third  question  they  were  unanimously  of 
opinion,  that  a  witness,  in  the  situation  described,  could  not  be  rejected  on 
the  ground  of  interest,  since  whatever  might  be  offered,  on  condition  of  his 
making  a  fair  and  full  disclosure,  could  legally  make  no  difference  with  re- 
spect to  his  evidence,  the  witness  bemg  bound  by  his  oath,  by  law,  morality 
and  honor,  to  declare  the  truth,  the  wjiole  truth,  and  nothing  but  the  truth. 
(P.  223.)  The  House  of  Lords  then  called  upon  the  judges  to  deliver  their 
opinions  seriatim  on  the  proposed  questions.  (P.  22(5,  227.)  The  judges  ac- 
cordingly delivered  their  opinions  in  order.  Four  of  the  Judges  (Lord  Chief 
Justice  Mansfield,  Grose,  J.,  Rooke,  J.,  and  Thomson,  J.)  were  of  opinion, 
that  a  witness  was  not  compellable  to  answer  any  question,  the  answer  to 
which  might  subject  him  to  a  civil  action :  the  other  Judges,  together  with 
the  Lord  Chancellor,  and  Lord  Eldon,  were  of  the  contrary  opinion.  (P. 
23 J,  245.) 

(a)  The  question  has  been  the  subject  of  much  discussion  and  difl^erence 
of  opinion  among  eminent  judges  in  this  country.  See  3  Cranch.  344  ;  3 
Conn.  528;  5  Mass.  334;  7  id.  131,  which  uphold  the  doctrine  that  a  man 
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The  right,  which  the  parlies  to  a  suit  have,  to  refuse  an- 
swering any  question,  is  not  in  any  degree  airected  by  this 
statute  ;  and  therefore  on  a  question  of  settlement,  a  rated 
parishioner  is  not  compellable  by  the  adverse  parish  to  give 
evidence,  as  he  is  *directly  interested  as  party  to  the  appeal,  [  *91G  ] 
and  does  not  come  within  the  words  or  meaning  of  the 
act.  (1) 

Thirdly,  a  witness  is  privileged  from  answering  any  ques-  •''•  ^vllere 
tion,  the  answer  to  which   might   subject  him  to  a  forfeiture  mighi'su" 
of  his  estate.     The  declaratory  statute,  above  referred  to,  im-  i'^'"^ '"  '""■- 

Iciiurc 

plies,  that  a  witness  may  legally  refuse  to  answer  a  question, 
which  has  a  tendency  to  expose  him  to  a  forfeiture  of  any 
nature  whatsoever.  At  the  time  of  passing  that  act,  when 
the  general  privileges  of  witnesses  were  much  discussed,  it 
was  proposed  to  insert  in  the  act  a  proviso,  that  no  mortga- 
gee, or  bona  fide  purchaser,  or  possessor  of  an  estate,  should 
be  compelled  to  answer  any  question,  the  answering  of  which 
might  probably  tend  to  defeat  his  title,  or  incur  a  forfeiture  of 
his  estate.  This  proviso  was  afterwards  withdrawn.  How- 
ever, several  of  the  Judges,  who  on  that  occasion  were  of 
opinion,  that  the  liability  to  a  civil  action  or  to  a  pecuniary 
charge  ought  not  to  exempt  a  witness  from  answering  ques- 
tions, yet  considered  the  probability  or  danger  of  incurring  a 
forfeiture  of  estate  to  be  a  legal  ground  of  exemption.  And 
it  is  an  established  principle  in  Courts  of  Equity,  that  a  party 
is  not  bound  to  answer,  so  as  to  subject  himself  to  pains  or 
penalties,  or  to  any  kind  of  punishment,  or  to  any  forfeiture 
of  interest.  (2) 

The  last  case,  to  be  mentioned  on  this  subject,  is,  where  a  4.  Wh-re 
question  is  asked,  the    answer  to  which  has  a  direct  tenden-  InT.rhi'd'-'^ 
cy  to  degrade  the  witness's  character,  though  it  may  not  sub-  jrrH'ie  tiie 
ject  him  to  a  criminal  prosecution.     If  a  witness,  for  instance  charal-ior. 
were  to  be  asked,  whether  he  had  not  sufiered  some  infamous 
punishment,  or  if  any  other  question  of  the    same  kind   were 
asked,  imputing  guilt  to  the  witness  in  some  past  transaction, 
and  not  relevant  to  the  matters  in  issue,    would    he  be    com- 
pellable to  answer  ?     The  inquiry   here  made,  it  is  to  be  ob- 

(I)  Rex  V.  Inhabitants  of  Woburn,  (2)  The  cases  apon  this  subject  are 
10  East,  395.  See  64  G.  3,  c.  170,  collected  in  Mitford's  Treat,  on  Chanc. 
stated  supra,  p.  72,  128.  Pleadings,  p.  157 — 1G3. 


in  a  civil  case  is  not  bound  to  testify  npainst  Iiis  interest.  The  contrary, 
however,  appears  to  bo  clearly  settled  in  coni'orinity  to  the  well  settled  law 
of  Enaland.  See  4  H.  &.  J.  \iii^ ;  2  H.  &  G.  J47  ;  4  S.  &  R.  ;J'J7;  f)  I'ick. 
448.  The  witness  may  be  called  and  examined  in  a  matter  pertinent  to  the 
issue,  wiiere  liis  answers  will  not  exjxiso  him  to  criminal  priKi^nition,  or 
tend  to  subject  him  to  a  poiialty  or  forfeiture,  altlionirh  they  n)ay  otlierwist> 
adversely  affect  his  pecuniary  intercsL  Bull  r.  Lovelnnd,  10  Pick.  "J  ;  4  CL. 
&  J.  273. 
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served,  relates  only  to  such  questions  as  are  not  relevant  to 
[  *917  ]  the  matters  in  issue  ;  for  if  the  *transaction,  to  which  the 
witness  is  interrogated,  form  any  part  of  the  issue,  he  will  be 
obliged  to  give  evidence,  however  strongly  it  may  reflect  up- 
on his  character. 

The  privilege,  in  all  the  other  cases  above  considered,  may 
be  defended  on  the  ground,  that  the  humanity  of  the  English 
law  refuses  to  compel  any  man  to  criminate  himself,  or  to 
give  information,  which,  though  it  could  not  be  used  against 
him  in  evidence,  yet  might  lead  to  the  obtaining  of  proofs  in 
support  of  a  criminal  charge.  If  this  were  the  only  ground, 
the  question  so  long  agitated,  whether  a  witness  is  bound  to 
answer  questions  tending  to  degrade  him,  but  not  subjecting 
him  to  any  legal  forfeiture,  would  fall  to  the  ground,  as  this 
principle  would  manifestly  not  warrant  any  protection,  where 
character  only,  and  not  personal  safety,  is  concerned.  In  or- 
der, therefore,  to  justify  the  privilege  in  this  class  of  cases, 
some  other  reasons  must  be  found. 

There  seems  to  be  no  reported  case,  in  which  this  point 
has  been  solemnly  determined  ;  and,  in  the  absence  of  all  ex- 
Generai  press  authority,  opinions  have  been  much  divided.  The  ad- 
reasoiiiug.  vocatcs  for  a  compulsory  power  in  cross-examination  maintain 
that,  as  parties  are  frequently  surprised  by  the  appearance  of  a 
witness  unknown  to  them,  or.  if  known,  entirely  unexpected, 
without  such  power  they  would  have  no  adequate  means  of 
ascertaining,  what  credit  is  due  to  his  testimony  ;  that  on  the 
cross-examination  of  spies,  informers,  and  accomplices,  this 
power  is  more  particularly  necessary  ;  and  that  if  a  witness 
may  not  be  questioned  as  to  his  character  at  the  moment  of 
trial,  the  property  and  even  the  life  of  a  party  must  often  be 
endangered.  Those,  on  the  other  side,  who  maintain,  that  a 
witness  is  not  compellable  to  answer  such  questions,  argue  to 
the  following  effect.  They  say,  the  obligation  to  give  evi- 
dence arises  from  the  oath,  which  every  witness  takes  ;  that 
by  this  oath  he  binds  himself  only  to  speak  touching  the  mat- 
ters in  issue  ;  and  that  such  particular  facts  as  these — whether 
the  witness  has  been  in  gaol  for  felony  or  suffered  some  infa- 
[  *918  ]  mous  punishment,  *or  the  like,— cannot  form  any  part  of  the 
issue,  as  appears  evident  from  this  consideration,  that  the  party 
against  whom  the  witness  is  called,  would  not  be  allowed  to 
prove  such  particular  facts  by  other  witnesses.  They  argue, 
further,  that  it  would  be  an  extreme  grievance  to  a  witness, 
to  be  compelled  to  disclose  past  transactions  of  his  life,  which 
may  have  been  since  forgotten,  and  to  expose  his  character 
afresh  to  evil  report,  when,  perhaps,  by  his  subsequent  con- 
duct, he  may  have  recovered  the  good  opinion  of  the  world : 
that  if  a  witness  is  privileged  from  answering  a  question, 
though  relevant  to  the  matters  in  issue,    because  it  may  tend 
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to  subject  him  to  a  forfeiture  of  property,  with  much  more 
reason  ought  he  to  be  excused  from  ausweriug  an  irrelevant 
question  to  the  disparagement  and  forfeiture  of  his  character: 
that  in  the  case  of  accompUces,  in  which  this  compulsory 
power  of  cross-examination  is  thought  to  i)e  more  particularly 
necessary,  the  power  may  be  properly  conceded  to  a  certain 
extent,  because  accomplices  stand  in  a  peculiar  situation,  be- 
ing admitted  to  give  evidence  only  under  the  implied  condi- 
tion of  making  a  full  and  true  confession  of  the  whole  truth  ; 
but  even  accomplices  arc  not  to  be  questioned,  in  their  cross- 
examination,  as  to  other  offences,  in  which  they  have  not 
been  concerned  with  the  prisoner:  (i)that  with  respect  to 
other  witnesses,  the  best  course  to  be  adopted,  both  in  point 
of  convenience  and  justice,  is  to  allow  the  question  to  be  ask- 
ed, at  the  same  time  allowing  the  witness  to  shelter  himself 
under  his  privilege  of  refusing  to  answer,  and,  if  he  refuses, 
to  leave  it  to  the  jury  to  draw  their  own  conclusion  as  to  his 
motives  for  such  refusal. 

Although  there  appears  not  to  be  any  express  decision  on  Auiiioriiics. 
on  the  point,  whether  a  witness  is  compellable  to  answer 
questions  degrading  to  his  character,  yet  several  opinions 
have  been  pronounced  by  Judges  of  great  authority,  from 
which  it  may  be  collected,  that  the  witness  is  not  compella- 
ble to  answer  such  questions.     They  are  as  follows  : — 

1.  In  Coolers  case,  reported  in  the  State  Trials,  (I)  where  Witness 
a  question  arose,  whether  a  juryman,  who  had  been  dial-  peHahie'io 
lcn2;ed,  might  be  examined  as  to  his  having  asserted  the  '^"^'■^'^'^-  , 
guilt  of  the  prisoner  before  the  trial,  C.  J.  Treby  said,  "You  L  ''  "^  J 
may  ask  upon  the  voi?^e  dire,\vhethor  he  has  any  interest  in  the 
cause,  nor  shall  we  deny  you  liberty  to  ask,  whether  he  is 
qualified  according  to  law  by  having  a  freehold  of  suflicient  val- 
ue ;  but  that  you  may  ask  a  juror  (2)  o?- witness  every  ques- 
tion that  will  not  make  him  criminous,  that  is  too  large. 
Men  have  been  asked,  whether  tliey  have  been  convicted  and 
pardoned  for  felony,  or  whether  tliey  have  been,  whipped  for 
petty  larceny,  but  they  have  not  been  obliged  to  answer  ;  lor 
although  their  answer  in  the  affirmative  will  not  make  them 
criminal,  nor  subject  them  to  punishment,  yet  they  are  mat- 
ters of  infamy,  and  if  it  be  an  infamous  thing,  that  is  enough 
to  preserve  a  man  from  being  bound  to  answer.  A  ))ardoned 
man  is  not  guilty  :  his  crime  is  purged.  But  merely  for  the 
reproach  of  it,  it  shall  not  be  put  upon  him  to  answer  a  ques- 
tion, whereon  he  will  be  forced  to  forsivcar  or  disgrace  himself. 
So,  persons  have  been  excused  from  answering,  whether  they 
have  been  committed  to  bridewell  as  pilferers  or  vagrants,  1.5*0.; 

(1)  See  West '8  case,  0.  B.  Sos3  after     St.  Tr.  331.     S.  C.  1  Salk.  15.3. 
East,  T.   1823.  (2)  See  also  Co.  Lilt.  158,  b. 

(1)  4  St.  Tr.  748,  S.  C.  13  Howell's 
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yet  to  be  suspected  is  only  a  misfortune  and  shame,,  no  crime. 
The  like  has  been  observed  in  other  cases  of  odious  and  infa- 
mous   matters,   which  are  not  crimes  indictable." 

2.  On  the  trial  of  Sir  John  Freind  for  high  treason,  (3)  a 
question  arose  as  to  the  propriety  of  asking  a  witness,  wheth- 
er he  was  a  Roman  Catholic.  The  Court  determined,  that 
the  question  could  not  be  asked,  as  the  witness  might,  by  his 
answer,  subject  himself  to  several  penalties.  C.  J.  Treby, 
on  that  occasion,  said,  "No  man  is  bound  to  answer  any 
questions,  that  ivill  subject  Jiiin  to  penaltits  or  to  infamy.  If 
you  should  ask  him,  whether  he  were  a  deer'Stealer,  or  wheth- 
er he  were  a  vagabond,  or  any  other  thing  that  will  subject 
[  *920  ]  him  to  ^punishment  either  by  statute  or  by  common  law, 
whether  he  be  guilty  of  a  petty  larceny,  or  the  like,  the  law 
does  not  oblige  him  to  answer  any  such  questions." 

3  In  Layer'' s  case,  (1)  on  an  indictment  for  high  treason, 
the  prisoner  insisted,  that  a  witness  should  be  examined  on 
the  voire  dire,  whether  he  had  a  promise  of  pardon,  or  some 
other  reward,  for  swearing  against  him.  The  point  Avas  ar- 
gued by  his  counsel,  and  overruled  by  the  Court.  The  Lord 
Chief  Justice  Pratt  said,  "  You  see,  the  most  you  can  make 
of  it  is,  that  it  is  an  objection  to  his  credit ;  and  if  it  goes  to 
his  credit,  must  he  not  be  sworn,  and  his  credit  left  to  the  ju- 
ry ?  He  must  be  examined  as  a  legal  witness.  But  if  this 
niian,  under  expectation  or  promise  of  a  pardon,  comes  here  to 
swear  that  which  is  ?iot  true,  and  yon  would  ask  him  to  that, 
he  is  not  obliged  to  answer  it.  Nobody  is  to  discredit  himself, 
but  always  to  be  taken  to  be  innocent,  till  it  appear  otherwise. 
If  they  who  ask  the  question,  insinuate  any  thing  like  that, 
(namely,  that  the  witness  can  give  no  evidence  except  what  is 
false,)  «7  ought  not  to  have  an  answer  ;^)n\  if  he  has  a  promise  of 
pardon,  if  he  gives  true  evidence,  it  is  no  objection  to  his  begin 
a  witness,  or  to  his  credit."  And  Mr.  Justice  Portescue  Aland, 
referring  to  a  case  cited,  where  a  similar  point  was  made 
and  overruled,  said,  '•  The  reason  the  Court  gave,  (that  it  was 
improper  to  ask  this  question  on  the  voire  dire,)  was,  that  if 
he  had  this  promise,  such  promise  was  made  either  to  speak 
the  truth,  or  to  speak  a  falsehood  ;  if  it  were  ta  give  just  and 
true  evidence,  there  was  no  harm  in  it  ;  and  if  it  was  a  prom- 
ise of  pardon  for  speaking  what  was  not  true,  the  witness  ivas 
not  bound  to  answer  tliat  question.^'' 
Theques-  Whether  questions,  of  such  a  description,  may  not  be  legal- 
illegal,  ly  asked,  is  a  very  diiferent  point  from  that  before  considered, 
whether  the  witness  is  compellable  to  answer.  It  may  be 
just  to  allow  a  witness  the  privilege  of  not  answering  in  cer- 

(3)  4  St.  Tr.  259,  S.    C.     11    How-  Lewis,  1  Esp.  N.  P.  C.  225. 

ell's  St.  Tr.  1331.  This  opinion  of  Chief  (1)  6  St.  Tr.  259,  S.  C.     16   How- 

.luslice  Treby  was  approved  of  by  Lord  ell's  St.  Tr.   161. 
Ellenborough,   in   the  case  of  Kex   v. 
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tain  cases  ;  but  that  the  party,  against  whom  the  witness  ap- 
pears, shall  not  be  allowed  to  ask  the  question,  and  force  him 
to  his  *privilege,  is  a  proposition,  which,  if  carried  into  prac-  [  *921  ] 
tice,  might  often  be  attended  with  dangerous  consequences. 
There  are  two  nisi  prins  decisions,  in  which  it  seems  to  have 
been  held,  that  a  question,  the  object  of  Avhich  is  to  degrade 
the  witness's  character,  cannot  be  properly  asked. f  Howev- 
er, there  are  many  other  cases,  in  which  questions  of  this  de- 
scription have  been  allowed  by  the  Court.  (1)  («)  The  opin- 

(1)  In  the  case  of  Rex  v.  Edwards,  4     prisoner,  the  Court  allowed  the  counsel 
T.  11.  440,  on  an  application  to    bail   a     to  ask  one  of  the  bail,  whether   he  had 


t  Rex  V.  Lewis,  4  Esp.  N.  P.  C.  225.  Macbride  i\  Macbride,  ih.  242.— 
The  case  of  Rex  v.  Lewis  was  a  prosecution  for  an  assault.  The  report 
states,  that  the  prosecutor,  tvho  was  a  common  informer  and  a  man  of  a  sus- 
picious character,  was  asked,  in  the  course  of  the  cross-examination,  ivhdher 
he  had  not  been  tn  a  house  oj  correction',  Lord  Elienborough,  it  is  said,  in- 
terposed,  and  stated  that  this  question  should  not  he  asked.  The  Chief  .Jus- 
tice in  support  of  this  opinion,  referred  to  the  rule  laid  down  by  Chief  Jus- 
tice Treby,  before  mentioned,  that  a  witness  is  not  bound  to  answer  any 
question,  the  object  of  which  is  to  degrade  or  render  him  infamoua  ;  and 
added,  that  he  thought  the  rule  ought  to  be  adhered  to.  Now,  it  seems 
probable,  from  the  reasoning  of  Lord  Ellenborough,  and  from  the  former 
part  of  the  report,  stating,  that  the  witness  was  a  common  informer  and  of 
a  suspicious  character,  (which  shows,  tliat  questions,  reflecting  upon  iiis 
character,  had  been  already  asked  without  objection,  and  had  been  also  an- 
swered,) it  seems  highly  probable  from  these  circumstances,  that  the  wit- 
ness, on  being  questioned  as  to  the  particular  fact  of  iiis  having  been  in  a 
house  of  correction,  either  appealed  to  the  Court  for  protection,  or  showed 
an  unwillingness  to  answer  ;  and  if,  after  this,  the  question  had  been  re- 
peated, it  might  be  thought  necessary  to  interpose,  and  intimate,  that  the 
witness  could  not  be  compelled  to  answer,  and  that  the  question,  therefore, 
ought  not  to  be  pressed;  this  shows  the  application  of  the  rule,  which  Lord 
Ellenborough  cited  as  having  been  laid  down  by  Chief  Justice  Treby,  as  to 
the  privilege  of  the  witness  in  not  answering,  which  would  have  been  cited 
prematurely,  if  the  single  point  in  discussion  were,  whether  the  question 
could  in  the  first  instance  be  legally  asked.  The  observation  here  made, 
will,  perhaps,  have  more  weight,  when  it  is  remembered,  that  Lord  Ellen- 
borough continually  permitted  such  questions  to  be  <iskcd  without  the 
slightest  disa|)probation,  a  fact  well  known  to  all  who  are  are  acquainted 
with  the  practice  of  that  great  master  of  the  law  of  evidence. — Macbride 
V.  Macbride,  was  an  action  of  assumpsit;  a  woman  having  given  evidence 
of  the  plaintiirs  demand,  was  asked  on  the  cross-examination,  whether  she 
did  not  live  in  a  state  of  concubinage  wilii  the  plaintiti"  when  Lord  Alvan- 
]ey  interposed,  and  is  reported  to  have  said,  he  thouglit  (lucstions  as  to  the 
general  conduct  might  be  asked,  but  not  such  as  went  inuuediately  to  de- 
grade the  witness.  On  the  trial  of  O'Coigley  and  O'Connor,  a  (piestion 
was  asked  in  cross-examination,  which  threw  inq)utation  on  the  witness, 
and  the  counsel  was  not  allowed  to  rej)eat  the  (piestion  or  follow  it  up  by 
another;  but  here  the  witness  had  first  appealed  to  the  Court  for  protection. 
(20  Howell's  St.  Tr.  i;{r>3.) 

(a)  Where  the  object  of  the  question  is  to  establish  a  fact  material  in  the 
cause,  and  not  directly  to  impeacii  the  cliinacter  of  the  witness,  and  render 
him  incomi)etenti  the  court  will  not  interteri',  except  ii|H)n  the  application  of 
the  witness.  4  Day,  12;< ;  i:!  J.  R.  S2— 2'J'.»;  ami  S.)ntliar<l  i-.  Rex  ford,  (» 
Cowen,254.  See  alao  tlie  cascof  Erics  f.liougicr,  7  JIals.K.fcU;  "J  Cowcn, 
(325 ;  1  Penn.  415. 
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[  *922  ]  ion  of  Chief  Justice  *Trcby,  and  the  other  Judges,  before  ci- 
ted, upon  the  point,  whether  the  witness  is  compellable  to  an- 
swer, im])ly,  that  there  is  no  objection,  in  point  of  law,  to 
the  asking  the  question  ;  but  tiiat  the  objection  arises  in  a  la- 
ter stage  of  the  cross-examination,  namely,  when  an  attemjit 
is  made  to  compel  him  to  answer.  They  are  as  strong  au- 
thorities for  the  one  position  as  for  the  other.  The  same  ob- 
servation may  be  made  also  with  respect  to  the  statute  be- 
fore referred  to;  which  seems  to  imply,  that  there  is  no  legal 
objection  to  a  question,  which  may  even  subject  tlie  witness 
to  forfeiture,  although,  if  the  question  is  asked,  he  may  legal- 
ly refuse  to  answer.  (1)  In  addition  to  this,  it  may  be  observ- 
ed, the  common  ])ractice  of  courts  ot  justice,  before  the  most 
approved  Judges,  will  abundantly  furnish  instances  of  such 
questions  being  asked,  and  not  being  disallowed  as  contrary 
to  the  rules  of  law  :  and  it  is  difficult  to  see,  how  a  question 
can  properly  be  deemed  *illegal,  when,  if  the  witness  chooses 
to  answer,  his  answer  must  undoubtedly  be  received  as  evi- 
dence. 

Assimiing,  that  a  question  is  not  irregular,  merely  from  its 
tendency  to  degrade  the  witness's  character,  and  that  the  wit- 
ness is  not  compellable  to  answer,  yet,  if  he  chooses  to  give 
an  answer,   the  party,  who  asks  the  question,  will  be  bound 


*923  J 


An«wcr, 
i(  inncle, 
conclusive 


stood  in  the  pillory  for  perjury;  the  ques- 
tion was  ohjecled  to,  but  the  objection 
was  overruled.  In  ^Vatson's  case,  for 
high  treason,  questions  of  this  description 
were  frequently  asked;  and  it  may  be 
inferred  from  the  opinions  of  the  Judges, 
on  an  argument  in  that  case,  that  such 
questions  are  regular.  See  Gurney'a  Re- 
port of  V\  atson's  Tiial,  288—291.  An 
instance  occurred  also  in  Lord  Corh- 
rane's  trial,  p.  419,  by  Gurney;  and  in 
Hardy's  case,  24  Howell's  St.  Tr.  72(5. 
See  also  II  East,  311.  Harris  v.  Tip- 
pet, cited  by  Abbot,  J.  2  Stark.  N.  1'. 
C.  155.  2  Campb.  638,  S.  C.  The 
following  case  occurred  at  the  sittings  in 
K.  B.  after  Hil.  Term,  1818.  In  iho 
case  of  Frost  r.  Holloway,  Mr.  Scarlet, 
in  cross-examining  a  wi  ness,  asUed  him, 
whether  he  had  not  been  tried  for  theft 
at  Reading.  The  witness  refused  lo  an- 
swer, and  appealed  to  Lord  Ellcnbo- 
rough,  whether  he  was  bound  to  answer 
such  a.  question.  Lord  l  lienborough 
said,  "  If  you  do  not  answer  the  que*- 
lion,  I  will  commit  you  ;"  adding,  "you 
shall  not  be  compelled  to  say,  whether 
you  were  guiliy  or  not."  iMS.  note 
communicated  by  Mr.  Ciurney,  who  was 
counsel  in  the  cause.  In  tlie  c^se  of 
Cundell  i.  Fratt,  M.  Sf  M.  lOS,  a  wit- 
ness was   asked,  on    cross-examination. 


whether  she  was  not  cohabiting  in  a  stato 
of  incest  with  a  person  named,  bat  Best, 
C.  J.,  interposed,  and  stopped  the  ques- 
tion. The  report  states,  it  was  contend- 
ed that  counsel  "  had  a  right  to  put 
questions  lending  lo  degiade  witnesses, 
lor  the  purpose  of  trying  their  character," 
on  which  the  Chief  Justice  said,  he  diil 
not  forbid  the  question  on  that  ground, 
but  as  a  protection  to  a  witness  from 
giving  an  answer,  which  might  exposu 
him  to  punishment,  adding,  "  if  they  arij 
protected  beyond  this,  from  question.'* 
that  tend  to  degrade  them,  many  an  in- 
nocent man  would  unjustly  sutler."  In 
the  case  of  Roberts  v.  Allat,  M.  4"  ^L 
192,  a  witness  objected  to  state,  whether 
the  transaction,  to  which  he  was  !i 
parly,  and  in  respect  of  which  a  i)ill 
of  exchange  (the  subject  of  the  suit), 
was  given,  was  not  a  settlement  of  a 
balance  of  stock-jobbing  time  bargains, 
on  ihe  ground,  that  his  answer  miglit 
subject  him  to  penalties;  but  it  appearing, 
that  the  time  for  the  suing  for  the  penal- 
ties was  pnssed,  and  no  proceeding  had 
been  commenced  against  the  witness, 
Lord  Tenierden  held,  that  he  was  bound 
to  answer.  And  see  Rex  r.  Reading,  7 
How.  St.  Tr.  296.  Kex  v.  Earl  of 
Shaftesbury,  8  How.  Su  Tr.  817. 
(1)   56  G.  3,  c.  37. 
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by  his  answer,  and  cannot  be  allowed  to  falsify  it  by  evi- 
dence. "  You  may  ask  the  witness,"  said  Lord  Ellenborough 
in  Watson's  case,  (i)  "  whether  he  has  been  guilty  of  such  a 
crime  (improperly  asking  him  in  a  degree,  because  you  are 
calling  upon  him,  upon  the  sanction  of  his  oath,  to  answer 
that  which  he  is  not  bound  to  answer,  for  no  man  is  bound 
to  criminate  himself) ;  but  if  from  a  desire  to  exculpate  him- 
self from  the  imputation  of  crime,  he  gives  an  answer,  it  has 
been  held  by  many  of  our  Judges,  and  I  never  knew  it  ruled 
to  the  contrary,  that,  having  put  such  a  (juestion,  you  must 
be  bound  by  the  answer.  The  Court  is  not  a  court  to  try  a 
collateral  question  of  crime,  and  it  would  be  unjust  if  it  were  ; 
for  how  can  the  party  be  prepared  with  a  case  of  exculpa- 
tion, or  with  an  answer  to  any  evidence  which  may  be  pro- 
duced to  charge  him?  t'ricre  is  no  possibility  of  a  fair  and 
competent  trial  upon  that  subject,  and,  therefore,  in  no  in- 
stance is  it  done." 

There  are  several  other  ways  of  impeaching  the  credit  of  a  f^fp'ii'of 

•^  '  ^  witnesses 

Witness.  impeach- 

First.    The  party,  against  whom  a  witness  is  called,  may  ':f„     r  r 
disprove  the  facts  stated  by  him,  or  may  examine  otiier  wit-  tjincrai 
nesses  as  to  his  general  character.     To  impeach  the  credit  of  '^^'|"''^t'er. 
a  witness,  says  Mr.  Justice  Duller,  (2)  you  can  only  examine 
to  his  general  character,  and  not  to  particular  facts ;   and  the     ' 
reason  *given  is,  that  every  man  may  be  supposed  ca|)ablo  of  [  *924  ] 
supporting  his  general  character,  but  it  is  not  likely  he  should 
be  prepared  to  answer  to  particular  facts,  without  notice  ;  and 
unless  his  general   character  and    behaviour  are  in  issue,  he 
has  no  notice.     If  a  witness,  for  example,  on  being  (luestion-  ^""nicr:;! 
ed,  whether  he  has  not  been  guilty  of  a  felony  or  of  some  iu- 
ftunous  otfcnce,   deny  the   charge,  the   }>arty,  against   whom    ^ 
the  witness  has  been  called,  ^'Mll  not  be  allowed  to  prove  the 
truth  of  the  charge:  (1)  such  evidence  is   not  admissible, 
either   for  the   purpose   of  contradicting,  or  of  discrediting 
him.  [a] 

(1)  Curnev'H  Rep.  2    vol.    2SS.     32  burn's  cn«e.  1  .•)  Howell's    51.   Tr.    261, 
Howt'll,  St.  Tr.  490,  S.  C.  iind  Ilarrisoirs  crisis  12  Howell's  St.  'I'r. 

(2)  Hull.  N.  P.  29().     See  also  Rook-  .S()2;  liul  no  ohjriciiini  vv.h  ni.ulo   to    iho 
wood's  casfi,  4  St.  'I'r.  ()!t3.    S.    C.      13  evidence,  in  tllo^e  c.ises. 

Howell's  St.  Tr.    210.      Layer's  ciise,  6  tl)     Rookwood's  c.ise,    and    I.nyer's 

St.  Tr.  2!)S,  :}!(>.  S.    (".      Hi    Howell's  case,  cited  (  I)  .s»//>r«.      Kex  r.  W'iilson, 

St.  Tr.  24«,  2S4.      De  La  .Motle's  case,  2  Stnrkio.  N.  1".  <:.  I  4!).      Wl    llcwell's 

21  Howell's  St.  Tr.    Ml.      In    some  in-  St.  Tr.  4!)().   S.  C.    Sharpe   r.    Sc();;iiia, 

stances,  in  llie   Stale   Tri.ils,  evidence  of  Holt,  i\.  I'   P.. 541.      Tim  s.iiiie    rule  is 

particular  lads  appears  lo  have  been  ad-  observod  in  the  Courls  of  .lusiice  in  Scot- 

initted;  as  in  Lord  Castleniain's   ca«e,  7  land  ;  see  Hurnet's 'I'realise  of  ( 'rim.  I.uw 

Howell's   Si.    Tr.    1102,    1110.     Cran-  of  Scollarui,  p.  o!)7. 


(a)  See  the  Observations  of  Ch.  J.  MoUeti  in  Ware  v.  Ware,  8  Greenl. 
42 ;  and  Daggett,  J.  7  Conn.  ()(J. 
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'J'liis  principle  has  been  established  by  many  cases  of  great 
authority.  In  the  case  of  Ronkwood,  who  was  tried  for  high 
treason,  (2)  the  point  was  considered  as  too  clear  for  argu- 
ment:— '' JiOuk  ye,"  said  JiOrd  Chief  Justice  Holt,  "you  may 
bring  witnesses  to  give  an  account  of  tlie  general  tenor  of  the 
witness's  conversation  ;  but  you  do  not  thitdc,  that  we  will 
try,  at  this  time,  whether  he  be  guilty  of  robbery."  And  on 
the  trial  of  Layer  for  high  treason,  (3)  Lord  North  and  Grey 
being  called,  on  behalf  of  the  prisoner,  to  give  a  report  of  the 
character,  which  one  of  the  witnesses  for  the  prosecution  had 
given  of  himself  much  to  his  disadvantage,  the  Lord  Chief 
Justice  Pratt  said  to  the  prisoner's  counsel,  ''You  know  what 
the  rule  of  practice  and  evidence  is,  when  objections  are  made 
to  the  credit  and  reputation  of  the  witness  ;  you  cannot  charge 
him  with  particular  oflences :  for  if  that  were  to  be  allow*ed, 
it  would  be  impossible  for  a  man  to  defend  himself.  You 
are  not  to  examine  to  particular  facts,  to  charge  the  reputa- 
tion of  any  witness ;  but  you  are  to  ask,  in  general,  what  is 
his  character  and  reputation."  And  in  summing  up  the  case 
to  the  jury,  the  Chief  Justice  said,  "  The  reason,  why  partic- 
ular facts  are  not  to  be  given  in  evidence,  to  impeach  the  cha- 
racter of  the  witness,  is,  that  if  it  were  permitted,  it  would 


[  *925  ]  be  impossible  *for  that  witness,  having  no  notice  of  what  will 
be  sworn  against  him,  to  come  prepared  to  give  an  answer  to 
it ;  and  thus  the  characters  of  witnesses  might  be  vilified, 
without  having  any  opportunity  of  being  vindicated."  The 
point  was  much  discussed  in  the  late  trial  of  Watson  for  high 
treason  ;  and  the  principle,  above  laid  down,  which  had  been 
settled  so  long  before,  was  again  recognised  and  fully  con- 
firmed. (1) 

The  regular  mode  of  examining  into  general  character  is  to 
inquire  of  the  witnesses,  whether  they  have  the  means  of 
knowing  the  former  witness's  general  character,  and  whether 
from  such  knowledge,  they  would  believe  him  on  his 
oath.  (2)  {a)    In  answer  to  such  evidence  against  character, 


Mode  o( 

examiiiii' 


Answer. 


(2)  4  St.  Tr.  693.  S.  C.  13  Howell's 
St.  Tr.  211. 

(3)  6  St.  Tr.  298,    316,   S.    C.     16 
Howell's  St.  Tr.  246,  286. 

(1)  Vol.  ii.   p.   288,   Carney's   Rep. 


32  Howell's  St.  Tr.  490,  492.  S.  C. 

(2)  Rookwood's  case,  4  St.  Tr.  693. 
S.  C.  13  Howell's  St.  Tr.  210.  Maw- 
son  V.  Hartsink,  4  Esp.  N.  P.  C.  102. 


(a)  See  2  Wend.  5.55 ;  4  id.  229. 

To  inquire  only  as  to  general  character  for  truth  seems  too  narrow.  His 
general  character  for  truth  and  honesty  must  be  the  ground  of  his  general 
credit  as  a  witness.  If  a  man  when  asked  that  question  says,  it  is  good,  no 
furtiier  inquiry  is  necessary: — but  if  the  answer  is,  that  it  is  bad,  the  other 
party  may  inquire  into  the  general  grounds  of  such  opinion,  in  order  to  en- 
able the  jury  to  determine  as  to  the  extent  uf  such  bad  character.  He  may 
also  inquire  of  tlie  impeaching  witness  whether  he  considers  him  entitled 
to  credit  upon  oath.     By  Oakley,  J.  1  Hall,  480.    See  4  Wend.  229.    In 
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the  other  party  may  cross-examine  those  witnesses,  as  to 
their  means  of  knowledge,  and  the  grounds  of  their  opinion  j 
or  may  attack  their  general  character,  and  by  fresh  evidence 
support  the  character  of  his  own  witness,  [a) 

Secondly,  The  credit  of  a  witness  may  be  impeached,  by  -•  Proof  of 

coiitratlic- 
^ lory  siate- 

IIIClUS. 

North  Carolina,  the  rule  of  practice  is,  that  to  discredit  a  witness,  you  may 
prove  liini  to  be  of  had  moral  character,  without  confuiinir  it  to  his  character 
for  veracity.  2  Hayw,  R.  300  ;  2  Dev.  R.  20U.  So,  also  is  the  practice  in 
Kentucky,  3  Marsh.  261. 

It  was  held  competent  to  impeach  the  character  of  a  female  witness  by 
proof  that  she  was  a  common  prostitute.  14  Mass.  387.  But  this  has  been 
denied  in  other  states.  13  J.  11.  504  ;  4  Watts,  3c0;  and  doubted  in  3  Pick. 
196.     See  2  Wend.  555.     See  18  Wend.  I4G. 

Should  a  witness,  whose  general  character  is  proverbially  bad  as  to  licen- 
tiousness and  lewdness,  who  is  in  his  habits  regardless  of  the  |)recepts  of 
religion,  and  reckless  of  the  consequences  of  vice,  be  entitled  to  the  same 
credit  as  another,  whose  character  is  without  stain,  and  whose  life  has  been 
marked  by  piety,  virtue  and  truth.  By  Tomer,  J.  2  Dev.  R.  209.  Should  not 
such  habits  lessen  the  weight,  and  impair  the  credit  of  a  witness,  although 
he  may  have  established  no  general  character  bad  as  to  truth  ?  id.  When 
the  rule  is  known,  it  can  be  productive  of  no  evil  or  inconvenience,  for  the 
witness  is  not  taken  by  surprise,  but  is  presumed  to  come  prepared  to  de- 
fend, not  only  his  general  character  for  veracity,  but  also  his  general  moral 
character,  id. 

(a)  Impeached  loitness,  upheld. — If  his  testimony  is  shown  by  other  wit- 
nesses to  be  false  or  doubtful,  other  witnesses  may  be  introduced  to  sustain 
the  first  given.  People  v.  Vane,  12  Wend.  78.  Where  the  credit  of  a  wit- 
ness is  impeached  by  evidence  that  he  had  said  something  at  another  time 
inconsistent  with  what  he  has  sworn,  this  may  be  rebutted  by  proof  of  other 
declarations  by  him  in  conformity  to  what  he  has  sworn;  because  both  be- 
ing without  oath,  one  is  as  good  as  the  other,  and  the  jury  wiil  judge  of  his 
credit  on  the  whole,  id.;  Ch.  J.  Tilghman,  in  1  Serg.  &-  R.  536.  The  same 
rule  was  recognized  by  Mr.  J.  Washington,  1  Pet.  C.  C.  R.  203,  who  says 
declarations  of  a  witness  cannot  be  given  in  evidence,  except  in  answer  to 
evidence  of  other  declarations  of  the  witness  inconsistent  with  what  he  had 
before  sworn  to.  Ch.  J.  Savage  (12  Wend.  78supra)adds — "and  it  can  make 
no  difference  in  principle  whether  the  impeachment  arises  from  evidence 
discrediting  the  witness,  or  from  a  cross-examination,  or  a  direct  examina- 
tion.    If  the  witness  stands  discredited,  his  credit  may  be  supported." 

In  Ware  r.  Ware,  8  Greenl.  R.  55,  it  was  held,  that  an  impeached  or  con- 
tradicted witness  cannot  be  supported  by  the  p^irty  who  called  him,  by  i)ruof 
of  his  declarations  made  at  other  times  to  otiier  persons,  coinciding  with 
his  testimony.  If  a  witness  is  contradicted  as  to  any  fact  of  his  testimony, 
either  by  his  own  declarations  at  other  times,  or  by  other  witnesses,  evi- 
dence may  not  bo  admitted  lo  prove  his  general  good  character.  Per  Parker, 
C.  J.  in  8  Pick.  1 13.  The  witness  was  iiitro(hiced  by  derendant,  and  was 
cross-examined  by  plaintilfs,  who  afterwards  read  witness's  own  deposition 
which  lie  had  previously  given  in  the  same  cause,  to  impeach  his  testimony 
on  the  stand,  whereupon  the  defendant  otVured  witnesses  to  uphold  the  gen- 
eral character  of  his  witness  for  truth,  but  the  court  rejected  the  evidence 
saying ;  "  it  never  was  decided,  that  if  a  witness  was  contradicted  as  lo  auy 
fact  of  his  testimony,  either  by  his  own  declarations,  at  other  limes,  or  by 
other  witnesses,  evidence  might  be  admitted  to  prove  his  general  good  char- 
acter." 

"  If  this  were  a  practice  great  delay  and  confusion  would  arise,  and  as 
almost  all  cases  are  tried  upon  controverted  testimony,  each  witness  must 
bring  his  compurgators  to  support  hnn  when  ho  is  coniradicled  ;  and  indeed 
it  would  be  a  trial  of  witnesses  and  not  of  the  action.*'  id. 
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proof,  that  he  has  made  statements  out  of  court,  on  the  same 
subject,  contrary  to  what  he  swears  at  the  trial.  (3)  A  letter 
written  by  him,  or  a  deposition  signed  by  him,  may  be  used 
as  evidence  to  contradict  liis  testimony;  the  letter,  or  deposi- 
tion, being  first  regularly  i)roved.  (a)  An  examined  copy  of 
an  answer  in  Chancery  is  sufficient  proof  of  the  answer,  for 
the  purpose  of  contradicting  a  witness.  (4)  A  conviction  be- 
fore a  magistrate,  purporting  to  set  out  the  deposition  of  a  wit- 
ness, is  not  admissible,  as  proof  of  such  deposition.  (5) 

The  verbal  declarations  or  statements  of  a  witness,  made  on 
some  former  occasion  to  a  third  person,  are  frequently  given 
in  evidence,  by  the  party  against  whom  the  witness  appears, 
with  the  view  of  showing,  that  his  several  accounts  of  the 
[  *926  j  particular  *transaction,  on  which  he  has  been  examined,  are 
inconsistent  and  contradictory.     This  evidence  of  contradic- 
tory statements  is  produced,  for  the  purpose  of  exciting  doubt 
and  distrust  against  his  testimony,  as  to  the  particular  tran- 
saction on  which  the  discrepancy  arises,  or,  perhaps,  to  raise 
Cross-ex-     suspicion  as  to  the  truth  of  his  testimony  in  general.f   Before 
aminatioii    such  evidcucc  cau  be  regularly  admitted  on  behalf  of  the  par- 
siViemenu    ^Y?  ^^  ^^^^^  ^^P  uccessary,  in  the  first  instance,  to  prepare  the 
of  the         way  for  its  admission,  by  cross-examining  the  witness  as  to 
wi  ness.       jj^^  supposed  Contradictory  statements,  which  are  afterward 
to  be  brought  forward  against  him.     This  course  of  proceed- 
ing is  indispensable,  from  a  principle  of  justice  due  to  the 

(3)  De  Sailly  v.  Morgan,  2    Esp.   N.     B.  &  Cr.  25. 

P.  C.  691.  ChrMian  v.  Coorube,  2  (5)  Rex  d.  Howe,  6  Esp.  N.  P.  C. 
Esp.  N.  P.  C.  489.  125.     1  Camp.  461,  S.  C. 

(4)  Ewer  v.  Ambrose  and  another,  4 


(a)  The  defendant  offered  to  prove  by  a  witness,  that  the  plaintiff  while 
under  examination  upon  oath  before  a  magistrate  testified  to  certain  matters 
now  material  for  defendant.  The  examination  was  taken  in  writinjj,  except 
the  part  offered  to  be  proved.  Held,  ihat  the  evidence  was  not  admissible 
till  it  was  shown  by  the  written  examination,  that  it  was  not  contained 
therein.     Sayre  v.  Sayre,  2  Green.  487. 

A  written  contract  was  admitted  for  the  purpose  of  impeaching  the  wit- 
ness on  the  stand,  without  calling  the  subscribing  witness;  the  Avitness  ad- 
mitting his  iiaving  signed  it  Drew  t'.  Wadleigh,  7  Greenl.  *J4.  But  see 
Harris  v.  Wilson,  7  Wend.  57,  where  the  court  say  it  is  settled  law  that 
a  witness  cannot  be  examined  as  to  any  distinct  collateral  fact  for  the  pur- 
pose of  contradicting  him.  But  if  a  question  be  put  and  answered,  evidence 
cannot  afterwards  be  adduced  for  the  purpose  of  contradiction,  id,  and  see 
2  Gall.  53. 

f  According  to  the  practice  of  the  Courts  in  Scotland,  the  credit  of  a  wit- 
ness cannot  be  impeached  by  proof  of  his  having  given  a  different  account 
of  the  matter  on  a  former  occasion.  The  witness  may,  if  he  chooses,  call 
for  his  declaration,  (or  deposition,  if  he  has  been  sworn,)  and  have  it  can- 
celled in  his  presence,  before  his  examination  begins,  that  he  may  be  free, 
and  unfettered,  in  giving  his  evidence  on  the  trial.  And,  if  the  declaration 
should  not  have  been  cancelled,  it  cannot  be  used  in  any  manner  to  the 
prejudice  of  the  witness.  See  Hume's  Com.  on  the  Crim.  Law  of  Scotland, 
vol,  ij.  p.  367;  and  Burnett's  Treatise  on  the  same  subject,  p.  467. 
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witness ;  for  as  the  direct  tendency  of  the  evidence  is  to  im- 
peach his  veracity,  by  contrasting  his  present  statement  with 
that  supposed  to  have  been  made  by  him  to  some  other  per- 
son, common  justice  requires,  that,  before  his  credit  is  at- 
tacked, he  should  have  an  opportunity  of  declaring,  wiiether 
he  ever  made  such  statement  to  that  person,  and  of  explain- 
ing, in  the  re-examination,  the  nature  and  particulars  of  the 
conversation,  under  what  circumstances  it  was  made,  from 
what  motives,  and  with  what  design.  The  former  account, 
given  by  him  iii  conversation,  may  have  been  only  partially 
heard,  or  misunderstood,  or  partly  forgotten,  or  intentionally 
misrepresented  ;  and  where  the  variance  between  his  present 
statement  upon  oath,  and  the  former  statement,  as  reported 
by  a  third  person,  may  be  as  much  owing  to  the  mistake  of 
the  one  witness  as  to  the  misrepresentation  of  the  other,  it 
will  be  necessary,  that  the  memory  and  credit  of  both  wit- 
nesses should  be  fairly  tried  and  contrasted  ;  and,  with  this 
view,  not  only  the  particulars  of  the  conversation,  on  which 
it  is  intended  to  contradict  the  witness,  should  be  distinctly 
suggested  *to  the  witness,  before  any  contradiction  is  at-  [  *927  ] 
tempted,  (1)  but  he  must  be  asked  as  to  the  time,  place,  and 
person  involved  in  the  supposed  contradiction.  (2)  la  a  case, 
where  (3)  a  witness  was  asked  as  to  a  statement,  which  he 
neither  admitted,  nor  denied,  Parke,  B.,  held  that  evidence 
of  the  statement  was  admissible.  "  Evidence,"  said  the 
learned  Judge,  "  of  statements  by  witnesses  on  other  occa- 
sions relevant  to  the  matter  at  issue,  and  inconsistent  with 
the  testimony  given  by  them  on  the  trial,  is  always  admissi- 
ble in  order  to  impeach  the  value  of  that  testimony  ;  but  only 
such  statements  as  are  relevant  are  admissible,  and  in  order  to 
lay  a  foundatian  for  the  admission  of  such  contradictory  state- 
ments, and  to  enable  the  witness  to  explain  them,  (and,  as  I 
conceive,  for  that  purpose  only,)  the  witness  may  be  asked, 
whether  ho  ever  said  what  is  suggested  to  him,  with  the 
name  of  the  person  to  whom,  or  in  whose  presence  he  is  suj)- 
posed  to  have  said  it,  or  some  other  circumstance  sulficient  to 
designate  the  particular  occasion.  If  the  witness,  on  the 
cross-examination,  admits  the  conversation  imputed  to  him, 
there  is  no  necessity  for  giving  further  evidence  of  it ;  but  if 
he  says  he  does  not  recollect,  that  is  not  an  admission,  (1)  wiirihcr 
and  you  may  give  evidence  on  the  other  side,  to  prove  that  ^^^'y'",*^"^ 
the  witness  did  say  what  is  imputed,  always  supposing  the  siatomcni 


(1)   See  the  opinion  of  the  Judges,  in  ings,  are  reported    also    in    2    Hrod.    Si 

the   course    of  llie    proceedings    in    the  Bing.  p-  2S(),  315. 

House  of  Lords,  on  the  i)ili  of  pains  and  (2)    |{y  Tindal,    C.    J.    in    Angua   r. 

penalties;  p.  575,  of  the  printed  evidence.  Sinilli,  .>!.  A-  M.  475. 

Some    of   the    preceiling   reinariis    have  (3)   Crowley  r.  Page,  7  C.  &  T.  791 , 

been   suggested    hy  that    opinion.     The  1837. 

opinions  of  the  Judges,    on    the   several  (4)  R.  co/itra,  hy  Tindal,  C.   J.,    in 

points,  which  arose  during  these  proceed-  Pain  v.  Uceslon,  I  M.  4'  1^-  20,  1830. 


imputed  ta 
liin. 


S62  Of  the  Examination  of  Witnesses.  [Ch.  3. 

statement  to  be  relevant  to  the  matter  at  issue.  This  has 
always  been  my  practice.  If  the  rule  were  not  so,  you 
could  never  contradict  a  witness  who  said  he  could  not  re- 
member." (5) 

Thus  it  aj)pears,  that  a  witness  ought  regularly  to  be  cross- 
examined  as  to  contradictory  statements,  supposed  to  have 
been  made  by  him  on  a  former  occasion,  before  such  contra- 
[  928  J  dictory  *statements  can  be  admitted  in  evidence,  to  impeach 
the  credit  of  his  testimony.  And  this  rule  has  been  extend- 
ed not  only  to  such  contradictory  statements,  but  also  to  other 
declarations  of  the  witness,  and  to  acts  done  by  him  through 
the  medium  of  declarations  or  words.  So  that,  if  it  is  in- 
tended to  otier  evidence  of  former  declarations  of  the  witness, 
or  of  acts  done  by  him,  though  not  with  a  view  to  contradict 
his  statement  upon  oath  in  the  examination  in  chief,  but  with 
the  view  of  discrediting  him  as  a  corrupt  witness,  or  as  one 
who  would  corrupt  other  witnesses  ;  in  this  case  also,  it  has 
been  determined,  that  the  witness  should  be  previously  ques- 
tioned as  to  such  declarations  or  such  acts,  on  the  cross-ex- 
amination. This  appears  from  an  answer  of  the  Judges  to  a 
question  put  to  them  by  the  House  of  Lords,  in  the  course  of 
the  proceedings  before  referred  to.  (1)  The  question  was  in 
the  following  words  :  "  Whether,  if  a  witness  in  support  of  a 
prosecution  has  been  examined  in  chief,  and  has  not  been 
asked  in  cross-examination,  as  to  any  declarations  made  by 
him,  or  as  to  acts  done  by  him,  to  procure  persons  corruptly 
to  give  evidence  in  support  of  the  prosecution,  it  would  be 
competent  to  the  party  accused  to  examine  witnesses  in  his 
defence,  for  the  purpose  of  proving  such  declarations  or  acts, 
without  first  calling  back  the  witness  to  be  examined  or 
cross-examined,  as  to  the  fact,  whether  he  ever  made  such 
declarations,  or  did  such  acts?"  Another  question  was  the 
following  :  "  If  a  witness,  called  on  the  part  of  a  plaintiff  or 
prosecutor,  gives  evidence  against  the  defendant,  and  if,  after 
the  cross-examination  of  the  witness  by  the  defendant's  coun- 
sel, they  discover,  that  the  witness,  so  examined,  has  cor- 
rupted, or  endeavoured  to  corrupt,  another  person  to  give 
false  testimony  in  such  cause ;  whether  the  defendant's  coun- 
sel may  not  be  permitted  to  give  evidence  of  such  corrupt  act 
of  the  witness,  without  calling  him  back?"  The  Judges 
were  of  opinion,  on  both  questions,  that  the  proposed  proof 
could  not  be  adduced  without  a  previous  cross-examination 
of  the  witness  as  to  the  subject-matter.  "  The  general  rule," 
said  the  Lord  Chief  Justice,  "  and  the  general  practice,  is 
this :   if  it  be  intended  to  bring  the  credit  of  a  witness  into 

(5)    The  evidence  was    withdrawn,  of  the  Judges,  ojjte,  844. 
As  to  examining    witnesses    in    criminal  (I)  Page  905,  of  the  printed  minotes 

cases  as  to  other   statements   made    by  of  evidence, 
them  before  the  magistrate,  lee  the  rules 
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question,  by  proof  *uf  any  thing  that  he  may  have  said  or  de-  [  *929  j 
Glared   touching  the   cause,  the  witness  is  first  asked,  upon 
cross-examination,  whether  or  no  he  has  said  or  declared  that 
which  is  intended  to  be  proved."  (a) 


[a]  See  Everson  r.  Carpenter,  17  Wend.  4l7.  The  court  has  always  a 
right  to  inquire  of  the  party  offering  such  counter  testimony,  what  contra- 
dictory statements  he  expects  to  prove,  or  to  what  points  he  intends  to  ap- 
ply the  proposed  testimony.  1  Bhickf.  R.  8fi. 

The  practice  in  Massachusetts  and  Maine  is  different  from  the  English 
practice.  Tucker  v.  Welsh,  17  Mass.  IGO ;  Ware  v.  Ware,  8  Greenl.  53. 
The  correctness  of  the  proceeding  depends  upon  the  nature  of  the  inquiry 
upon  cross-examination — whether  the  questions  are  merely  collateral  and 
have  no  immediate  connection  with  the  cause,  or  where  they  intimately  re- 
late to  the  subject  of  inquiry.  In  the  latter  case  the  witness  may  be  con- 
tradicted without  previous  inquiry  as  to  the  particulars  of  the  statement  the 
witness  may  have  made.     By  Mellen,  C.  J.  8  Greenl.  53. 

In  Ware  v.  Ware,  8  Greenl.  42,  the  question  was  as  to  the  sanity  of 
the  testator  when  he  executed  the  will.  Upon  the  cross-examinaiion  of  Dr. 
Greene,  he  was  asked  whether  he  had  stated  to  any  person  that  the  testator 
had  his  senses  ;  and  whether  he  had  always  so  stated.  And  again  he  was 
inquired  of,  whether  he  had  slated  that  the  will  could  not  be  broke.  The 
questions  being  objected  to,  the  Court,  Mellen,  C.  J.,  delivered  the  opinion 
of  the  court  as  follows: — "The  third  objection  is,  that  the  ruling  of  the 
judge  was  incorrect,  in  permitting  the  questions  to  be  answered,  which  were 
proposed  to  Dr.  Greene  and  Dr.  Bates;  inasmuch  as  the  answers  only  im- 
ported the  expression  of  their  opinions  as  to  the  capacity  of  the  testator  to 
make  a  will ;  and  also  in  admitting  testimony  on  the  part  of  the  appellee, 
contradicting  those  answers.  Starkie,  in  his  learned  Treatise  on  the  Law 
of  Evidence,  vol.  3,  p.  1753,  lays  down  the  law  as  settled  in  England,  that 
"whenever  the  credit  of  a  witness  is  to  be  impeached  by  proof  of  any  thing 
he  has  said  or  done  in  relation  to  tlie  cause,  he  is  first  to  be  asked,  upon  his 
cross-examination,  whether  he  has  said,  declared,  or  done  that  which  is  in- 
tended to  be  proved."  Queen's  case,  2  B.  &.  B.  800.  This  principle  has 
not  been  admitted  in  Massachusetts;  Tucker  v.  Welsh;  17  Mass.  Rep.  160; 
nor  has  it  in  practice  in  Maine. 

"  Before  proceeding  to  the  examination  of  these  grounds  of  objection,  it 
may  be  proper  to  observe,  that  Dr.  Greene  had  been  the  attending  physician 
of  the  testator,  during  his  last  sickness,  and  of  course  possessed  the  most 
accurate  knowledge  as  to  the  situation  of  his  mind  and  memory,  and  his 
legal  power  to  dispose  of  his  property.  He  had  been  examined  in  chief,  as 
to  the  acts  and  declarations  of  the  testator,  for  the  purpose  of  proving  him 
to  have  been  incapable  of  making  a  legal  disposition  of  his  estate  ;  and  the 
cross-examination  was  intended  to  draw  forth  answers  from  hitn,  for  the 
purpose  of  disproving  their  truth  by  other  witnesses,  and  of  thus  impeach- 
ing his  credit  and  weakening  the  force  of  his  testimony.  The  motive  was 
the  same  in  the  cross-examination  of  Dr.  Bates.  It  is  contended,  that  this 
course  of  proceeding  was  contrary  to  the  established  princi|)lt.'s  and  rnles  of 
evidence.  We  apprehend  that  the  correctness  of  this  position,  according 
to  the  most  approved  autlioritics  on  the  subject,  will  depend  on  the  nature 
of  the  proposed  questions  upon  the  cross-examination,  and  that  the  true  line 
of  distinction  is  that  which  has  been  established  between  those  rpiestions 
which  are  merely  collateral,  and  have  no  iunnediatc  connexion  with  the 
cause,  and  those  which  intimately  relate  to  the  subject  of  inquiry.  The 
law  on  the  point  before  us,  is  laid  down  in  very  clear  language  by  Starkie, 
vol.  1,  p.  134,  and  many  authorities  arc  there  collected  by  him.  He  says, 
It  is  here  to  be  observoil,  that  a  witness  is  not  to  be  cross-examined  as  to 
any  distinct  collateral  fact  for  the  purpose  of  afterwards  impcaciiing  his  tes- 
timony by  contradicting  him  ;"  and  he  cites  tlic  case  of  Spcucely  r.  Wil- 
lot,  7  East,  108,  as  an  illustration  of  tlic  principle.     It  was  a  penal  action,  for 
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The  rules  of  cross-examination  as  to  contradictory  written 


Cross-ex- 
niiiiiialioii 

hixoiorittrn  Statements,  supposed  to  have  been  rriade  by  the  witness,  were 
oAho  w'l'i-  "^"ch  discussed  in  the  same  proceedings,  in  the  House  of 
ueas.  Lords.     On   one  occasion,   in  the  course  of  those  proceed- 


iisury,  in  whicli  "  the  defendant's  counsel  were  not  permitted  to  cross-ex- 
ine  as  to  other  contracts  made  on  tlie  same  day  with  other  persons,  in  order 
to  sliow,  that  tlio  contracts  in  question  wore  of  the  same  nature  and  not 
usurious,  if  the  witness  answered  one  way,  or  to  contradict  him  if  lie  an- 
swered the  other  way ;  and  should  such  a  question  be  answered,  evidence 
cannot  afterwards  be  adduced  for  tiie  purpose  of  contradiction ;"  and  he 
cites  Harris  v.  Tippet,  2  Campb.  (i'-iS,  and  Rex  v.  Watson,  2  Stark.  Ca.  J49. 
He  observes,  "Tiie  same  rule  obtains,  if  a  question  as  to  a  collateral  fact 
be  put  to  a  witness  for  the  purpose  of  discreditintj  his  testimony,  liis  answer 
must  be  taken  as  conclusive,  and  no  evidence  can  afterwards  be  admitted  to 
contradict  it."  lie  cites  the  two  last  cases,  and  Rex  v.  Teale,  in  support 
of  the  position,  and  then  adds,  "This  rule  does  not  exclude  the  contradic- 
tion of  the  witness  as  to  any  facts  immediately  connected  with  the  subject 
of  inquiry."  As  an  illustration  of  this  rule,  he  observes,  "  a  witness  may 
be  asked  whether,  in  consequence  of  his  having  been  charged  with  robbery 
by  the  prisoner,  he  has  not  said,  that  lie  would  be  revenged  upon  him:  and 
in  case  of  denial  he  may  contradict  him."  Yervin's  case,  2  Camp.  G38.  la 
such  a  case  the  inquiry  is  not  collateral,  but  most  important,  in  order  to 
show  the  motives  and  temper  of  the  witness  in  the  particular  transaction. 
The  same  doctrine  is  laid  down  in  pages  14.5,  14G;  and  after  repeating  the 
rule,  that  "no  evidence  can  be  given  of  particular,  collateral  facts,  for  the 
purpose  of  contradicting  "  the  witness,  he  assigns  the  reason  of  it;  ''for 
this  would  cause  the  inquiry,  which  ought  to  be  simple  and  confined  to 
the  matter  in  issue,  to  branch  out  into  an  indefinite  number  of  issues;  be- 
sides this,  no  man  could  come  prepared  to  defend  himself  against  charges 
which  might  thus  be  brought  against  him,  without  previous  notice."  Nu- 
merous cases  are  cited  in  support  of  the  reasons  thus  assigned.  VVe  have 
thus  presented  a  summary  of  the  law,  on  the  particular  subject  under  consid- 
eration, and  it  now  remains  for  us  to  inquire,  how  far  the  facts,  on  which 
the  objection  is  founded,  bring  it  within  the  range  and  influence  of  the  rule 
above  stated.  In  the  course  of  the  trial,  all  evidence  of  mere  opinion,  as  to 
the  sanity  of  the  testator,  was  excluded,  except  that  of  the  subscribing  wit- 
nesses ;  and  therefore,  it  has  been  contended,  that  Dr.  Greene  and  Dr.  Bates 
could  not  have  been  permitted  to  testify  their  opinions,  as  physicians,  to  es- 
tablish the  insanity  of  the  testator ;  their  answers  on  the  cross-examination, 
that  they  had  expressed  their  opinions  of  his  sanity,  and  the  questions  pro- 
posed for  the  purpose  of  drawing  out  these  answers,  were  all  improperly  ad- 
mitted. But  if  those  questions  were  not  collateral,  but  intimately  related 
to  the  subject  of  the  inquiry,  they  were  proper,  and  the  answers  thereto  ; 
according  to  the  authorities  Ijefore  cited,  as  laying  the  foundation  for  im- 
peaching their  testimony  by  contradicting  them,  or  for  the  purpose  of  dis- 
crediting them  by  their  answers;  although  their  opinions  could  not  have 
been  offered  in  evidence  by  the  appellant  to  establish  the  fact  of  insanity. 
So  that  we  are  conducted  directly  to  the  point,  whether  the  questions  pro- 
posed to  Dr.  Greene  and  Dr.  Bates  were  in  their  nature  collateral  to  the 
cause,  and  related  to  distinct  and  collateral  facts,  or  whether  they  were  inti- 
mately connected  with  the  immediate  subject  of  inquiry,  and  so  were  pro- 
per on  the  cross-examination.  On  this  question,  it  would  seem  that  two 
minds  could  not  seriously  entertain  more  than  one  opinion.  The  sanity  of 
the  testitor  was  the  only  fact  in  issue ;  and  to  prove  and  disprove  it  was  the 
whole  eftbrt  and  labor  of  the  parties  ;  and  in  this  view  of  the  subject,  we 
are  all  satisfied  that  the  cross-examination  of  those  witnesses  was  conducted 
on  proper  principles  ;  and  such  being  our  opinion  on  this  point,  it  follows, 
as  a  legitimate  consequence,  that  the  witnesses  ofFered  to  disprove  the  truth 
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ings,  (1)  a  letter  was  shown  to  a  witness  on  cross-examina- 
tion, and,  on  being  questioned  as  to  the  hand-writing,  she  af- 
firmed, that  she  could  not  say  whether  it  had  been  written 
by  her.  The  counsel  tlien  proceeded  to  cross-examine  the 
witness,  as  to  her  having  written  certain  particulars  in  a  cor- 
respondence with  her  sister.  This  mode  of  cross-examina- 
tion was  objected  to  ;  on  which  occasion,  the  following  ques- 
tion was  put  by  the  House  of  Lords  to  the  Judges  for  their  opin- 
ion :  (2)  "  Whether  a  party  would  be  allowed,  in  cross-exam-  Cross-ex- 

.     .        ^     '     .  '■         ■'         .  .  amining  as 

mmg  a  witness,  to  represent,  m  the  statement  of  a  question,  toconicm* 
the  contents  of  a  letter;  and  then  to  ask  the  witness,  wheth-  °' ^ '^iier. 
er  he  wrote  such  a  letter  to  any  person  with  such  contents, 
or  contents  to  the  like  elfect,  without  having  first  shown  the 
letter  to  the  witness,  and  asked  him  whether  he  wrote  it,  and 
without  his  admitting  that  he  wrote  the  letter?"  The  Judges 
were  of  opinion,  that  the  question  must  be  answered  in  the 
negative  ;  and  the  reason  of  their  opinion  was,  "  That  the 
contents  of  every  written  paper  are,  according  to  the  ordinary 
and  well-established  rules  of  evidence,  to  be  proved  by  the 
paper  itself,  and  by  that  alone,  if  the  paper  be  in  existence. 
The  proper  course,  therefore,  is,  to  ask  the  witness,  whether 
that  letter  is  of  his  hand-writing  ;  if  the  witness  admits  it  to 
be  his  hand-writing,  the  cross-examining  counsel  may,  at  his 
proper  season,  read  that  letter  as  evidence  ;  and  when  the 
letter  is  produced,  then  the  whole  of  the  letter  is  made 
evidence.  One  of  the  reasons  (continued  the  Lord  Chief 
Justice)  for  the  rule  requiring  the  production  *of  written  in-  [  *930  J 
strumenls,  is,  in  order  tliat  the  Court  may  be  possessed  of  the 
whole.  If  the  course,  here  proposed,  should  be  followed, 
the  cross-examining  counsel  may  juU  the  Court  in  possession 
only  of  a  part  of  tiie  contents  of  tlie  written  paper ;  and  thus 
the  Court  may  never  be  in  possession  of  the  whole,  though  it 
may  ha])pen,  that  the  whole,  if  produced,  may  have  an  eti'cct 
very  ditl'erent  iVom  that  which  might  be  produced  by  the 
statement  of  a  part."  The  writing,  therefore,  if  in  existence 
and  producible,  ought  to  be  jjroduced  and  shown  to  the  wit- 
ness.     When    it   is    })rGduccd,    the    cross-examining    counsel 

(1)  In  llie  cnsfi  of  liie  witness  Loui^•a  (2)  riinlcd  eviJenoe,  p.ige  314.  2 
l^etiionl,  piige  328,  334,  of  ilie  printed  Hrod.  dj-  iiin;;  2S()  S.  i'.  C'ee  3  ("arn. 
evidence.  &  Cre^s.  S.  1'.  "  l!t,  1.  l.>. 


of  their  nnswcrs  and  thereby  impeach  their  lestimnny,  were,  on  legal  prin- 
ciples, clearly  adniis.sihle  I'ur  tiiiit.  purpose." 

In  Hail  V.  iMahby,(>  Price,  2.")S,1),  it  was  held  tiiat  where  a  fact  is  charged, 
.and  put  ill  issue  in  a  bill,  the  examination  ol"  witnesses  to  the  conlessions, 
conversations  and  admissions  of  the  defendant,  are  not  admissible  to  pr(»vo 
the  luct,  unless  such  confessions,  conversations  and  admissions,  aree.v;)re«s- 
ly  char<jed  in  the  bill,  as  evidence  of  such  lacl.  Dut  this  is  denied  in  >Snuth 
V.  Burnham,  2  {Sum.  R.  (513. 
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may,  it"  liu  tliinks  proper,  show  the  witness  only  a  part,  or 
only  one  or  more  Hues  of  the  letter,  and  not  the  whole  of  it ; 
and  may  ask  the  witness,  whether  lie  wrote  such  part,  or 
such  one  or  more  lines.  (1)  li  the  witness  does  not  admit, 
that  he  wrote  the  part  shown  to  Inm,  he  camiot  he  cross-ex- 
amined as  to  the  contents  of  the  letter,  for  the  reason  already 
given  ;  namely,  that  the  paper  itself  ought  to  he  produced,  in 
order  that  the  whole  may  he  seen,  and  the  one  part  explained 
hy  the  other.  (2)  If,  on  tlie  other  hand,  the  witness  should 
admit,  that  he  wrote  the  letter,  still  the  rule  with  respect  to 
cross-examining,  as  to  the  contents,  is  precisely  the  same  : 
the  counsel  cannot  inquire  of  the  witness  whether  or  not  such 
statements  are  in  the  letter ;  the  letter  itself  must  he  read,  to 
show  whether  it  contain  such  statements,  (3)  With  respect 
to  the  proper  lime  for  reading  the  letter,  the  ordinary  rule  is, 
that  it  shall  be  read  as  the  evidence  of  the  cross-examining 
counsel,  as  part  of  his  evidence  in  liis  turn,  after  he  shall 
have  opened  his  case  ;  this  is  the  ordinary  course  ;  but  if  he 
suggests  to  the  Court,  that  he  wishes  to  have  the  letter  read 
immediately,  in  order  to  found  certain  questions  upon  the 
contents,  which  cannot  well  or  effectually  be  done,  without 
reading  the  letter  itself;  in  that  case,  for  the  more  convenient 
administration  of  justice,  the  letter  is  permitted  to  be  read  at 
j  *93l  J  the  suggestion  of  *the  counsel ;  still,  however,  it  must  be 
considered  as  part  of  the  evidence  of  the  cross-examining 
counsel,  and  subject  to  all  the  consequences  of  his  having  it 
so  considered.  (1) 

The  rule,  above  laid  down,  for  cross-examining  a  witness 
as  to  the  contents  of  a  letter  or  other  written  paper,  is  appli- 
cable, at  the  furthest,  only  to  a  case  in  which  the  writing  is 
supposed  to  be  in  existence.  This  appears  to  be  clear,  from 
considering  the  opinion  of  the  Judges,  and  the  circumstances 
out  of  which  the  question  arose.  The  letter,  written  by  the 
witness,  was,  in  that  case,  actually  in  the  possession  of  the 
cross-examining  counsel,  produced  by  him,  and  shown  to  the 
witness  ;  the  question,  referred  to  the  Judges,  proceeds  upon 
the  supposition  of  the  letter  being  producible  :  and  the  entire 
reasoning,  on  which  their  opinion  is  founded,  expressly  refers 
to  the  case  of  an  existing  paper.  They  held  in  the  case  pro- 
posed, that  the  counsel  could  not  cross-examine  as  to  the  con- 
tents of  a  letter,  which  was  produced  and  shov/n  to  the  wit- 
ness ;  because  "  the  contents  of  every  written  paper  are  to  be 

(1)  Tlie  opinion  of  tlie  Judges  on  the  (3)  Opinion  of  the  Judges,  in  answer 
second  question  in  the  case  of  the  same  to  another  question,  in  the  case  of  the 
witness,  pnge  335,  of  the  printed  evi-  same  witness,  p.  337,  of  the  printed  evi- 
dence.    2  Brod.  Sr  Bing.  286.  dence.      2  Brod.  S,-  Bing.   2S8. 

(2)  Answer  of  the  Judges  to  tlie  sec-  (1)  Opinion  of  the  Judges,  in  answer 
ond  part  of  the  second  question,  p.  335,  to  the  2nd  part  of  the  last-mentioned 
of  the  printed  evidence.  question.     2  Brod.  &  Bing.  289. 
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proved  by  the  paper  itself,  and  by  that  alone,  if  tlie  paper  be 
in  existence."  But  if  the  paper  be  not  in  existence,  this  rea- 
soning^ will  not  apply.     If,  therefore,  a  letter,  written  by  the  Cross-ex- 

•  It  I  1  1  T     /•  1-1     ainimiig  as 

Witness  IS  proved  to  have  been  lost  or  destroyed,  (ui  which  loiosiiei- 
case  the  only  mode  of  contradicting  liim  wonld  be  by  produc-  ^^''• 
ing  afterwards  some  secondary  evidence  of  the  contents  of 
the  letter,)  then  it  would  be  reasonable  and  proper  to  allow 
the  counsel  to  cross-examine  the  witness  as  to  the  contents 
of  such  letter.  This,  indeed,  appears  to  be  the  only  regular 
mode  of  proceeding  :  for,  as  the  credit  of  the  witness  may  be 
afterwards  impeached  by  proof  of  the  contents  of  the  lost  let- 
ter, no  less  than  by  the  production  of  an  original  letter,  jus- 
tice requires,  that  the  witness  should  first  have  an  oppor- 
tunity, in  his  own  defence,  of  entering  into  a  full  statement 
of  what  he  has  written  ;  and  this  statement  is  not  inferior,  in 
its  kind,  as  evidence,  to  any  other  secondary  proof  of  the  con- 
tents, that  may  be  afterwards  produced  to  contradict  him. 
This  latter  circumstance  distinguishes  *the  case  from  that  be-  [  *932  ] 
fore  mentioned,  in  which  the  witness's  letter  was  in  the  pos- 
session of  tlie  cross-examining  counsel,  and  that  letter,  if  pro- 
duced, would  have  been  the  best,  and,  as  the  Judges  held, 
the  only  legitimate  proof  of  its  contents.  It  may,  perhaps, 
be  suggested,  that,  since  the  proof  of  the  loss  or  destruction 
of  the  writing  is  strictly  necessary,  before  the  counsel  in  such 
case  can  cross-examine  as  to  its  coTitcnts,  the  introduction  of 
such  antecedent  proof  might  occasion  great  inconvenience,  by 
disturbing  the  regular  progress  of  the  cause,  and  distracting 
the  attention.  But  when  this  inconvenience  is  likely  to  be 
felt  in  any  great  degree,  it  will  be  always  in  the  power  of  the 
Judge,  if  he  shall  think  jn-oper,  either  to  admit,  in  the  first  in- 
stance, the  witness's  statement  of  the  contents  of  the  writing, 
or  to  reserve  the  power  of  cross-exaniining  as  to  its  contents, 
until  the  time  has  arrived,  when  the  counsel  on  the  oj)posite 
side  shall  enter  ujjon  his  case. 

A  question,  connected  with  this  subject,  here  naturally  oc-  cvoss-ex- 
curs  ;   whether  counsel  maybe   allowed   to  cross-examine  a  « "'''"'""  a* 
witness,  as  to  his  having  written  a  letter  containing  adillcrent  vrriiu-n  a 
statement.     This  (luestion,  it  is  conceived,  in  the  general  form  ''''lereni 

.  ,  slutcmcnl* 

here  staled,  has  not  bi'on  determined  by  the  resolution  of  the 
•ludges  in  the  case  before-mentioned:  lor,  in  that  case,  the 
question,  put  to  the  witness,  related  to  a  variety  of  particular 
expressions  and  entire  passages,  supposed  to  be  contained  in  a 
letter,  and  the  Idler,  whicli  was  supjiosed  to  contain  such  ex- 
})ressions,  had  been  actually  ))rodiiccd,  and  shown  by  the 
counsel :  whereas,  on  the  contrnry,  the  ([uestion,  here  j)ro- 
])osed,  is  quite  general,  namely,  whether  the  witness  has 
given  any  account  in  his  letters,  or  otiierwiso,  dillering  from 
his  present  statement  :  and  the  (piestion  is  proposed,   without 
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any  refcrenco  to  the  circumstance,  \vhether  the  letter  is  or 
is  not  in  existence,  or  whether  it  lias  or  has  not  ever  been 
seen  by  the  crnss-exaininini^  coniisel.  Nor  does  the  qnestion, 
here  ])rojiosccl,  apj^ear  to  liave  heon  determined  by  the  resohi- 
tion  of  the  Judges,  on  a  (juestion,  which  occurred  in  a  later 
stage  of  the  sanje  ])roceedings  ;  since,  in  this  latter  case  also, 
the  question  related  to  particular  expressions,  supposed  to 
have  heen  contained  in  the  letter,  and  the  opinion  of  the 
[  *933  ]  *Judgcs  seems  to  have  been  partly  founded  on  the  supposi- 
tion, that  the  witness's  letter  was  actually  in  the  possession 
of  the  cross-examining  counsel,  as  afterwards  distinctly  ap- 
j)eared  to  be  the  fact.f     Since  the  object,   therefore,   seems 


f  Tlie  question,  here  alluded  to,  arose  in  the  follo-vvin;sf  manner,  (a)  The 
cross-exauiiiiing- counsel  asked  a  witness,  named  Giuseppe  Sacchi,  "Wheth- 
er he  had  ever  represented  to  any  person,  after  he  had  left  the  service  of 
the  princess,  that  he  had  taxed  himself  with  intrratitude  towards  a  generous 
mistress?"  On  tliis,  the  attorney-general  submitted,  that  the  question 
should  be  put,  whether  he  had  so  represented  himself  zw  conversation;  for 
that,  if  the  representation  was  in  writing,  the  writing  itself  should  be  pro- 
duced, before  the  question  could  be  put.  After  an  argument  upon  the  point, 
the  following  question  was  put  to  the  Judges:  '•  Whether,  according  to  the 
established  practice  in  the  courts  below,  counsel  in  cross-examining  are  en- 
titled, if  the  counsel  on  the  other  side  object  to  it,  to  ask  a  witness,  whether 
he  hus  made  representations  of  a  particular  nature,  not  specifying  in  his 
question,  whether  the  question  refers  to  representations  in  writing  or  in 
words  ?  " 

The  Lord  Chief  Justice,  in  delivering  the  opinion  of  the  Judge,  (b)  ob- 
served, that  they  felt  some  difficulty  in  giving  a  di.stinct  answer  to  that  pro- 
position, as  they  did  not  remember  an  instance  of  a  question  having  been 
asked  by  the  cross-examining  counsel  precisely  in  those  words,  and  they 
were  not  aware  of  any  established  practice  distinctly  referring  to  such  a 
question.  The  Lord  Chief  Justice  then  adverted  to  the  rule  of  law  respect- 
ing the  examination  of  a  witness,  as  to  a  contract  or  agreement,  in  which 
case,  if  the  counsel  on  the  one  side  were  to  put  a  question  generally  as  to 
the  contract,  the  ordinary  course  is  for  the  counsel  on  the  other  side  to  in- 
terpose an  intermediate  question,  whether  the  conlract  referred  to  was  in 
M'riting,  and  if  the  contract  should  appear  to  have  been  in  writing,  then  all 
further  inquiry  would  be  stopped,  because  the  writing  itself  must  be  pro- 
duced. VVith  reference  to  this  established  rule,  they  considered  the  ques- 
tion proposed  to  them,  and  were  of  opinion,  that  the  witness  could  not  pro- 
perly be  asked,  on  cross-examination,  whether  he  had  ivnttcyi  such  a  thing, 
the  proper  course  being  to  put  ttie  writing  into  tiis  hands,  and  asJi:  him  ivhetlier 
it  be  his  writing ;  they  held  also,  that  if  the  witness  were  asked,  whether  he 
had  represented  sucli  a  thing,  they  should  direct  the  counsel  to  ask,  whether 
the  representation  had  been  made  m  icritnig,  or  by  words  ;  and  if,  in  con- 
sequence, he  should  ask,  whether  it  had  been  made  in  wrding,  the  counsel 
on  the  other  side  would  object  to  the  question ;  but  if  he  should  ask,  wheth- 
er the  witness  had  said  such  a  thing,  the  counsel  would  undoubtedly  have  a 
right  to  put  that  question. 

The  counsel  were  then  called  in,  (c)  and  were  informed  that  if,  on  cross- 
examination,  they  inquired  of  a  witness,  whether  he  had  made  representa- 
tions of  any  particular  nature,  stating  the  nature  of  tho.=:e  representations, 

(a)  Printed  evidence,  p.  445.  (c)  Page  447. 

(i>)  Page  446.   2  lirod.  &  Bing.  292. 
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still  open  for  *discussion,  and  may  be  considered  of  some  im-  [  *934  ] 
portance,  as  affecting  very  materially  the  powers  of  cross-ex- 
amination, upon  which  the  right  administration  of  justice  so 
much  depends,  it  will  not,  perhaps,  be  thouglU  foreign  to  the 
subject,  to  consider,  whether  any  legal  objection  can  be  made 
to  the  proposed  question.  The  question  is  this  ;  Can  a  wit- 
ness be  properly  asked,  in  the  cross-examination,  whether  he 
has  written  any  letter  giving  a  different  account  ? 

The  objector  to  such  a  question  might  possibly  urge,  that,  ^''je<^i"«'- 
if  the  account  is  in  writing,  the  writing  ought  to  be  produced, 
as  the  best  evidence,  and  that  the  witness's  statement  of  the 
contents  of  the  letter  is  only  secondary  evidence,  which  can- 
not be  received  :  that,  upon  this  princijjle,  a  witness  cannot 
be  examined  as  to  the  contents  of  a  deed,  or  written  contract, 
or  other  written  instrument,  unless  the  original  is  lost,  or  des- 
troyed, or  in  the  possession  of  the  adverse  party.  Or,  lastly, 
it  might  be  argued,  that  the  witness  may  not  be  able  to  re- 
member some  particulars  of  his  letter,  especially  of  a  letter 
written  some  time  before,  and  may,  perhaps,  suppose  the  state- 
ment, contained  in  it,  to  vary  in  some  respects  from  the  ac- 
count which  he  has  given  in  his  examination  in  chief,  and  to 
be  difierent,  also,  from  what  the  letter  really  was  ;  in  which 
case,  the  witness  may  make  an  inaccurate  representation  of 
its  contents,  to  his  own  disadvantage,  and  his  character  may 
consequently  suffer,  without  any  just  groiuid  of  imputation  ; 
whereas,  if  the  letter  itself  w^ere  produced,  this  difference  of 
statement  might  be  corrected  and  satisfactorily  explained. 

The  argument  on  the  other  side,  in  support  of  the  question,  Answer, 
may  be  supposed  to  be  of  the  following  kind.  First,  with 
respect  to  the  jjrinciplc,  urged  in  supjiort  of  the  objection, 
*(namely,  that  the  letter  itself  is  the  best  evidence,  and  there-  [  *935  ] 
fore  that  the  parol  evidence  of  the  witness  is  not  admissible,) 
although  this  principle  holds  almost  universally  u-itii  reference 
to  the  proof  of  the  issue,  and  of  every  material  part  of  tlie  is- 
sue, it  will  be  found  not  to  apply  to  a  cross-examination, 
which  is  solely  intended  to  try  the  ivitness^s  credit  and,  verac- 
ity.    A  witness,  ii  is  admitted,  cannot  be  questioned  as  to  the  '•  Mpaning 

•'  '  '  ^  of  Ibo  rule 


tliey  should,  in  tlicir  inquiry,  ask  the  witness  first,  "whether  he  had  made 
the  representations  by  parol  or  in  writinjj;.'' " 

Tlie  attorney-general  of  the  Queen  inquired,  wlieiherhe  miplit  he  at  lib- 
erty to  alter  his  (picstion,  and  put  it  thus  :  Did  you  ever  make  any  represen- 
tation in  writinfr  conccrninfr  your  real  or  supposed  injjratitudc  towards  so 
generous  a  witness  as  Her  Royal  Iliirhness  .'"'  The  counsel  were  then  di- 
rected to  withdraw,  and,  on  their  beiuij  recalled,  the  counsel  for  the  (iueen 
were  a.sked,  whether  they  wished  to  withdraw  the  (piestion  ;  upon  which  the 
attorney-peneral  of  the  Queen  stated,  that  lie  be<rjied  to  withdraw  the  ques- 
tion, to  save  tlie  necessity  for  further  discussion.  The  exaiiiination  then 
proceeded,  and  letters  were  put  into  tiio  wiiucss's  hands,  which  he  admitted 
to  be  his  hand-vvritin<r. 
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asiopro-     contents  of  a  written  agreement,  or  other  written  instrument, 

duciioii  <)l  ~  .....  ^    ,       .  ' 

lUeUst  wherever  the  agreement,  or  writing,  is  either  part  oi  the  issue 
cviJeiii-e.  ^^^.  lJl^t^.l•j^l  to  tlie  issue;  because  the  writing  itself  is  the  best 
])rooi'  of  its  contents  ;  and  this  being  within  the  knowledge  of 
the  parties,  (as  it  must  be  su})posed  to  be,  from  its  being  ma- 
terial to  the  issue,)  the  party,  who  wishes  to  avail  himself  of 
the  writing,  onght  to  be  provided  with  the  regular  proof  of  its 
contents  ;  and  the  circumstance  of  his  not  satisfactorily  ac- 
counting for  tile  non-jn'oduction  of  the  original  instrument,  is 
of  itself  matter  of  sus})icion.  Chief  Baron  Gilbert,  in  treating 
of  the  general  rule,  evidently  considers  it  as  a  rule  applicable 
only  to  the  proof  of  the  iss7ie,  or  of  some  fact  material  to  the 
issue.  "  The  true  meaning  of  the  rule  of  law  (he  says),  (1) 
which  requires  the  greatest  evidence,  that  the  nature  of  the 
thing  is  capable  of,  is  this  ;  that  no  such  evidence  shall  be 
hrotii^ht,  lohich,  ex  natura  rei,  supposes  still  greater  evidence 
behind  in  the  partifs  own  possession  and  power  ;  for  such  evi- 
dence is  altogether  insufficient,  and  proves  noticing ;  for  it 
carries  a  presumption  with  it,  contrary  to  the  intent,  for  which 
it  was  produced;  for,  if  the  other  greater  evidence  did  not 
make  against  the  party,  why  did  he  not  produce  it  to  the 
Court  ?  As,  if  a  man  offers  a  copy  of  a  deed  or  will,  cohere  he 
ought  to  produce  the  original,  this  carries  a  presumption  with 
it,  that  there  is  something  more  in  the  deed  or  will,  that 
makes  against  the  party,  or  else  he  would  have  produced  it ; 
and  therefore  the  proof  of  a  copy,  in  this  case,  is  not  evidence, 
and  cannot  possibly  weigh  any  thing  in  a  court  of  justice." 
This  reasoning  cannot  justly  be  applied  to  the  subject  now 
under  discussion  ;  which  is  merely  this,  whether  the  cross- 
r  *936  1  examining  counsel  *may  ask  a  witness,  whether  he  has  writ- 
ten any  letter,  giving  an  account  different  from  that  which  he 
has  given  in  his  examination  in  chief.  For  the  question  here 
proposed,  or  the  witness's  answer  (whether  his  answer  be  in 
the  affirmative  or  in  the  negative,)  cannot  justly  raise  any 
presumption,  that  the  original  letter  is,  at  the  time  of  the  trial, 
or  ever  has  been,  in  the  possession  or  power  of  the  party, 
against  whom  the  witness  appears ;  and  the  non-production 
of  the  witness's  letter  cannot  justly  be  imputed  to  the  party 
as  matter  of  suspicion,  when  it  does  not  appear,  whether  any 
such  letter  was  ever  written,  or  to  whom  written,  or  at  what 
time,  or  under  what  circumstances.  If  the  witness  denies, 
that  he  ever  wrote  a  different  statement,  then  the  cross-exam- 
ining counsel  cannot  impeach  his  evidence  by  calling  another 
witness  to  speak  to  the  contents  of  the  letter,  because,  in  this 
case,  the  witness  and  the  party  are  at  issue  as  to  the  contents, 
and  the  original  letter  must  be  produced,  or  its  loss  satisfacto- 

(1)   Gilb.  Ev.  13. 


Ch.  3. J  Of  the  Examination  of  Witnesses.  871 

rily  proved,  otherwise,  it  must  be  presumed,  \w  justice  to  the 
witness,  that  the  letter,  if  produced,  would  not  contradict  his 
testimony.  But  if,  on  the  other  hand,  the  witness  confesses, 
that  he  has  written  a  contradictory  statement,  and  cannot  sat- 
isfactorily explain  the  contradiction,  surely  such  an  admis- 
sion (being,  in  some  degree,  against  his  own  character,  and, 
therefore,  against  his  own  interest,)  will  be  quite  as  satisfacto- 
ry and  convincing,  upon  this  point,  as  the  letter  itself  could 
be  ;  and  it  caimot  reasonably  be  presumed,  that  the  letter,  if 
produced,  would  corroborate  the  statement,  which  the  witness 
made  in  his  examination  in  chief,  when  he  himself  negatives 
such  a  supposition  by  his  own  confession.  The  general  rule, 
therefore,  that  the  best  evidence  is  to  be  produced,  which  the 
nature  of  the  thing  admits,  is  to  be  understood  asapjjlying  to 
deeds  and  agreements,  wAnchfonnjjart  of  thcissne,  or  which 
are  material  to  the  issue — to  written  notices  to  rpiit,  in  an  ac- 
tion of  ejectment,  on  the  expiration  of  a  yearly  tenancy — to 
letters  written  by  either  party  to  the  suit, — and  to  other  in- 
stances of  a  similar  kind  :  in  which  cases,  the  non-production 
of  the  writing  may  atford  well-grounded  sus})icion  against  the 
party,  who  would  inquire  into  its  contents  ;  but  it  is  submit- 
ted, for  the  reasons  before-mentioned,  that  the  *rulc  cannot  [  *937  ] 
apply  to  the  question  now  under  consideration  ;  and  it  cer- 
tainly has  not  been  so  applied  either  by  Chief  Baron  Gilbert 
or  Mr.  Justice  Bullcr,  wlio  have  fully  entered  into  the  reason 
and  principle  of  the  general  ride. 

Again,  if  the  rule  is,  as  argued  on  the  other  side,  that  a 
witness  cannot  be  questioned,  as  to  some  ditierent  statement 
supposed  to  have  been  written  by  him,  how  is  it  that  a  wit- 
ness may  be  questioned,  on  the  voire  dire,  as  to  his  taking, 
under  some  written  agreement,  an  interest  in  the  event  of  the 
suit ;  for,  as  in  the  former  case,  the  letter  would  be  the  best 
proof  of  it's  contents,  so,  in  this  case,  the  written  agreement 
would  be  the  best  })roof  of  any  interest  which  the  witness 
may  take  under  it  ;  yet,  it  is  certain,  that  such  an  examina- 
tion, as  to  the  contents  of  written  instruments,  is  strictly  reg- 
ular, with  a  view  to  discover  the  interest  of  the  witness  ;  and 
the  reason  for  this  seems  to  be,  because  the  opposite  jiarty 
may  possibly  be  ignorant  of  tiie  existence  of  any  such  instru- 
ment, and  may  not  know,  that  a  jjarticnlar  witness  would  be 
called  on  the  other  side.  (I)  For  the  same  reason,  precisely, 
the  proposed  question,  as  to  the  credit  of  the  witness,  seems 
to  be  regular ;  because  the  witness   may  be  a  stranger,  or,  if 

(I)  If  the  witnes!*  produces  tlie  instru-  if  tlio  w  itnp«:s  were  to  prodiico  llic  letter, 
ment,  under  vvliicli  lie  is  sup[)Osed  to  on  wliicli  lie  i-*  rross-c\:iniiried,  the  let- 
take  the  interest,  the  instrument  itself  ler  itself  should  he  read,  as  hi-sl  proving 
ouglit  to  be  read,  as  supplying  the  best  whether  its  contents  are  contradictory, 
proof  of  the  witnesses  situation,  Dutler  or  uoiifirinalory  of  his  evidence. 
V.  Carver,  2  Slarkie,  N.  V.  C.  434.     tSo, 
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known,  may  bo  nncx])cctcj  ;  and  the  party,  against  whom  he 
appears,  may  be  i|^norant  of  the  letter,  or  without  the  means 
of  procuring  it,  or  may  hare  no  reason  to  suppose,  that  any 
such  letter  could  be  wanted. 

It"  the  argument  on  the  other  side  can  be  maintained,  it 
would  not  bo  allowable,  in  cross-examination,  to  ask  an  ac- 
complice, or  other  witness,  who  appears  against  a  person  on 
a  criminal  ])rosecution,  whether  he  has  not  been  himself  tried 
for  some  otrcnce  ;  for  it  might  be  objected,  with  as  rauchrea-  - 
son.  that  the  fact  of  his  iiaving  been  tried  for  such  an  offence 
is  partly  matter  of  record,  and  therefore  not  to  be  proved 
[  *938  ]  without  the  record,  *which  is  the  highest  species  of  proof ;  yet 
such  questions  are  continually  asked,  and  it  has  not  been  the 
practice  to  disallow  them,  merely  on  the  ground,  that  the  wit- 
ness's answer  is  not  the  best  evidence  of  the  fact,  that  can  be 
produced.  For  these  reasons,  it  may  be  said,  the  general  rule, 
respecting  the  production  of  the  best  evidence,  appears  not  to 
be  applicable  to  the  question  here  considered. 
2.  Suppos-  Lastly,  with  respect  to  the  supposed  hardship  and  unfair- 
ship.**'  "  ^i<2ss  of  subjecting  a  witness  to  such  cross-examination,  when 
he  may  have  forgotten  the  particulars  of  his  letter,  and  erro- 
neously may  suj)pose,  tliat  it  represented  the  transaction  in  a 
manner  ditferent  from  what  he  has  represented  it  in  his  evi- 
dence, it  may  be  observed,  that  such  a  case,  if  not  impossi- 
ble, is  at  least  not  probable  ;  for  it  is  difficult  to  conceive, 
that  a  witness  of  the  weakest  understanding  could  be  per- 
suaded to  believe,  that  he  has  made  different  statements, 
when,  in  fact,  his  statements  have  always  been  the  same. 
But,  if  such  an  improbable  case  should  occur,  it  would  not 
occasion  any  embarrassment  to  a  witness  of  character,  who 
has  no  design  to  disguise  or  misrepresent.  Whatever  obser- 
vations can  fairly  be  made,  on  behalf  of  a  witness  in  such  a 
situation,  will  be  suggested  by  the  court ;  and  the  jury  will 
have  the  means  of  judging,  whether  the  difference  of  state- 
ment arise  from  mere  mistake,  or  from  an  intention  to  de- 
ceive. 
Rsievancy  Oil  the  questiou,  what  matter  is  receivable  in  evidence, 
*•  *^^'^"  what  not  receivable,  for  the  purpose  of  contradicting  a  wit- 
ness, (by  proof  of  contrary  statements  made  by  him,)  it  is  not 
possible  to  lay  down  any  precise  general  rule.  The  evi- 
dence, offered  for  that  purpose,  must  relate  to  something,  sta- 
ted by  the  witness,  not  wholly  irrelevant  to  the  matters  in 
issue.  In  an  action  on  a  policy  of  insurance,  a  witness  called 
for  the  defendants  was  asked,  if  he  had  hot  said  that  they 
•'had  not  a  leg  to  stand  on  ;"  which  he  denied  :  and  Tindal, 
C  J.,  ruled,  that  it  was  not  a  matter  so  directly  connected 
with  the  issue,  as  to  make  a  contradiction    admissible.    (1) 

(1)  Elton  «.  LarUins,  5  C.  S,-  P.  390. 
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Ch.  3. J  Of  the  Examination  of  Witnesses.  873 

Where  the  question  turned  on  the  consideration  *that  passed  [  *939  J 
for  discounting  the  bill,  on  which  the  action  was  brought,  it 
was  held  by  Lord  Tenterden,  that  what  a  witness  said  on  a 
former  trial  between  the  same  parties  respecting  another  bill, 
which  was  discounted  at  the  same  time,  and  under  the  same 
circumstances,  was  not  collateral  matter.  (1) 

Evidence,  elicited  by  cross-examination,  may  be  properly  Cross-px- 
considered  as  filling  up  and  completing  the  evidence  given  in  *""""''""• 
chief;    conseijuently,  it  does  not  give  the  other  party  a  right 
of  reply,  (a)     In  the  application  of  this  rule,  it  does  not  ap-  '[.'^y"/''5) 
pear  to  make  any  dilferenco,  whether  the  cross-examination 
has  been  confined  to  points  adverted  to  in  the  evidence  in 
chief,  or  been   extended  to  th%  proof  of  a  substantive  new 
fact.     Where,  however,  the  fact  is  not  completely  ])roved  by 
the  cross-exan)ination,  and.  to  complete  the  j)roof  of  the  fact, 
a  writing  or  some  other  additional  evidence  is  necessary,  the  '■'ap'-r ii<ed 

C3  _  '  Id  refresh 

production  of  such  evidence  will  manifestly  amount  to  sub-  memory, 
stantive  proof  offered  by  the  cross-examining  jiarly,  so  as  to 
give  a  right  to  reply,  it  has  been  before  shewn,  that  when 
a  written  pa))er  is  ])roduced,  and  used  only  to  refrosli  a  wit- 
ness's memory,  the  [)arty  may  cross-examine  the  witness  up- 
on it,  without  putting  the  paper  in  evidence,  and  without  ex- 
posing himself  to  a  reply  from  the  other  side.  (2)  It  has 
been  said,  in  a  case,  where  a  witness  was  examined  as  to  en- 
tries in  a  bonk,  that  the  oj)posite  party  could  not  cross-exam- 
ine as  to  other  entries,  Yv'hich  have  not  been  UivA  in  the 
examination  in  chief,  without  jnittiug  them  in  as  liis  evi- 
dence. (3) 

If  a  party,  by  cross-examination  of  a  witness,  obtains  proof 
of  the  haiidwritmg  of  a  paper  shewn  to  the  witness,  the  op- 
posite party  has  no  right  to  see  the  ))aper  for  the  purpose  of 
cross-examining  the  witness,  as  to  the  paper  being,  as  alleg- 
ed, the   hand-writing  of  the  j)laintill'.  (-l)     By  proving  a  doc- 

(1)  3  C.  S,-  p.  76.  them  in   any  other    wny    as   substanlive 

(2)  (jircgory  jj.  Taveriior,    G  C  &  P.     cvideiii-e 

280  (4)   \\y  I'osatuiut't,  .1..   ill    Kussell    v. 

(3)  l?y  (iurtiey,  B.,  Ibid.      Siul    </it.     Kidor,  (J  C.  iV  I'.  41(). 

ifllif^  use  (tf  llie  olliec    eiilries,   or    otlii.'r  (5)   As  to  I  he  u<e    of   dt'posilioni*    for 

writiiig'4,  is    conliimd    to    r(;ri(;sliin<^    llie  llit;  [xirpose  nl    I'oiiir.KJiciiiig    a    wimc>», 

ineniory  of  the  witness,   without   intend-  t<ee  the  rules  ol'lhu  Judj^es,  unit,  844, 
ing  by  them  to  cunlrudict   liiin,  or   using 


(a)  Re-Examinntion.  TW  piirly  who  cills  tlio  witiirss  oxaniiiu's  liim 
first,  he  is  then  (•ri)ss-<?XHmiin'(l  liy  the  advorso  |i:irty,  hI'iit  which,  if  iiccoh- 
sary,  the  pnrty  who  pnMliicoil  him  may  cxariiiiic  liiiii  a^niri.  Tim  month  of 
Uie  witness  is  not  to  l)t!  closed,  ht-canso  llie  cniiiisel  omitted  to  iisk  n  mate- 
rial (lucstioii  at  first.  U  may  be  iiccessiiry,  in  order  to  come  at  the  trntli  ot' 
tlie  case,  to  examinn  him  as  to  now  mailer,  and  ader  that,  then'  nny  lie  a 
second  cross-examination.  Tlie  t'onrf,  at  their  discretion,  may  Jiermit  a 
witness  to  be  exaniined  by  either  party,  over  and  over  a!,faiii.  at  any  time 
durin^r  the  trial.  Per  Tjlghman,  C  J.  in  5  Uimi.  Ibd  ;  S.  1'.  I ,!  Wend!  y'J6. 
Ill 


874 


Of  the  Examination  of  Witnesses.  [Ch.  3. 


Re-exam- 

iiiBtinn  as 
to  former 
slateineiits 


[  *940  ]  ument,  on  *tlie  cross-examination  of  a  witness,  the  party  will 
not  be  compelled  to  put  it  in,  before  he  enters  upon  his  own 
case,  even  though  he  has  desired  the  witness  to  read  it,  and 
has  cross-examined  him  upon  it.  (I) 

As  the  object  of  cross-examining  a  witness,  respecting  a 
former  statement,  supposed  to  have  been  made  by  him,  is  to 
impeach  the  truth  and  credit  of  his  testimony ;  so,  on  the 
other  hand,  the  object  of  the  re-examination  is,  to  give  him 
an  opj)ortunity  of  showing  the  consistency  of  his  statements, 
and  of  vindicating  his  character.  Upon  this  subject,  it  is  ma- 
terial to  consider,  how  far  the  witness  may  be  re-examined 
as  to  other  parts  of  the  same  statement.  If  that  which  the 
witness  has  stated,  in  answe»  to  the  question  on  his  cross- 
examination,  arose  out  of  the  inquiries  of  the  person,  with 
whom  he  had  the  conversation,  the  witness  may  be  asked  in 
the  re-exarnination  what  those  inquiries  were.  (2j  He  may 
also  be  asked,  what  induced  him  to  give  to  that  person  the 
account,  which  he  has  stated  in  the  cross-examination.  (2) 
The  general  rule  is,  that  counsel  have  a  right,  upon  re-exam- 
ination, to  ask  all  questions  which  may  be  proper  to  draw 
forth  an  explanation  of  the  sense  and  meaning  of  the  expres- 
sions used  by  the  witness  on  cross-examination,  if  they  be  in 
themselves  doubtful,  and  also  an  explanation  of  the  motive, 
by  which  the  witness  was  induced  to  use  those  expressions ; 
he  has  no  right  to  go  further,  and  to  introduce  matter  new  in 
itself,  and  not  suited  to  the  purpose  of  explaining  either  the 
expressioy:is  or  the  motive  of  the  witness.  (2)  And  as  many 
things  may  pass  in  one  and  the  same  conversation,  relating 
lo  the  subject  of  the  conversation,  which  yet  do  not  relate  to 
his  motive,  or  to  the  meaning  of  his  expressions,  the  counsel 
are  not  entitled  to  re-examine  to  such  parts  of  the  conversa- 
tion. 

A  distinction  has  been  made  between  a  conversation,  which 
a  witness  may  have  had  with  a  party  to  the  suit,  and  a  con- 
[  *941  1  versation  *with  a  third  person.  The  conversations  of  a  party 
to  the  suit,  relative  to  the  subject-matter  of  the  suit,  are  in 
themselves  evidence  against  him  in  the  suit,  and  if  a  counsel 
chooses  to  ask  a  witness  as  to  any  thing  that  may  have  been 
said  by  an  adverse  party,  the  counsel  for  that  party  has  a 
right,  it  has  been  thought,  to  lay  before  the  court  the  whole 
that  was  said  by  his  client  in  the  same  conversation  ;  not  on- 
ly so  much  as  may  explain  or  qualify  the  matter  introduced 
by  the  previous  examination,  but  even  the  matter  not  proper- 
ly connected  with  the  part  introduced  upon  the  previous  ex- 
amination, provided  only  that  it  relate  to  the  subject-matter 


(1)  By  Alderson,  !>.,  in   Holland   v.  ferred  to,  p.  453,  454,   of  printed   evi- 
Reeves,  7  C.  4"  P-  36.  dence,  in  the  case  of   the  witness  Giu- 

(2)  See  the  acnonnt   of  the  proceed-  seppe  Sacchi.     2  Brod.    &    Bing.    294, 
inga  in  the  House  of  Lords,   above   re-  S.  P. 
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of  the  suit ;  on  the  ground  that  it  would  not  be  just  to  take 
part  of  a  conversation,  as  evidence  against  a  party,  without 
giving  to  the  party  at  the  same  time  the  benefit  of  the  entire 
residue  of  what  he  said  on  the  same  occasion.  But,  it  has 
been  said,  the  conversation  of  a  witness  with  a  third  person 
is  not  in  itself  evidence  in  the  suit  against  any  party  to  the 
suit ;  it  becomes  evidence  only  as  it  may  affect  the  character 
and  credit  of  the  witness,  which  may  be  affected  by  his  ante- 
cedent declarations,  and  by  the  motive  under  which  he  made 
them;  and  when  once  all  that  had  constituted  the  motive 
and  inducement,  and  all  that  may  show  the  meaning  of  the 
words  and  declarations,  has  been  laid  before  the  court,  the 
court  becomes  possessed  of  all  that  can  afiect  the  character  or 
credit  of  the  witness,  and  all  beyond  this  is  irrelevant  and  in- 
competent.! 

*The    reasoning,  in    the    case    above    referred  to,  and  the  r  *942  1 
grounds  of  the  supposed  distinction,  were  fully  considered  by 


t  The  question  proposed  to  the  judges  is  not  here  inserted,  because  it  is 
at  once  so  abstract  and  particular,  as  not  to  be  of  much  general  importance. 
The  reasons,  above  stated,  are  selected  from  the  judgiuoiitof  tlic  Lord  Cliicf 
Justice.  Some  difference  of  opinion  occurred  on  this  subject  among  the 
Judges.  Mr.  Justice  Best  differed  in  opinion  from  the  otiior  Judges;  the 
Lord  Chancellor  also,  and  Lord  Redesdale  were  of  a  difRjrent  opinion.  Mr. 
Justice  Best  held,  tliat  each  of  the  proposed  questions  should  be  answered 
in  the  affirmative.  His  reasoning  appears  to  have  been  to  the  following  ef- 
fect. The  rule,  which  is  acknowledged  to  have  been  settled  with  regard 
to  the  statements  or  conversations  of  a  parti/  to  the  suit,  applies  with  eijual 
reason  and  force  to  the  statements  and  conversations  of  a  ivitiuss.  As,  in 
the  former  case,  if  some  part  of  the  conversation,  in  which  the  pnrty  has 
been  engaged,  is  brought  forward,  by  the  cross-examination,  against  that 
party,  the  whole  of  the  conversation  may  be  properly  inquired  into,  on  the 
re-examination;  so,  in  tiie  latter  case  also,  if  one  part  of  the  conversation 
of  a  witness  has  been  drawn  from  him  by  cross-examination,  with  the  view 
of  disparaging  his  testimony,  the  wiiole  of  what  passed  in  tliat  conversation 
ought  to  be  admitted  on  tlie  re-examination.  This  is  justly  due  to  the  ch;ir- 
acter  of  the  witness,  who,  having  been  attacked  on  the  one  sidf,  is  entitled, 
in  vindication  of  his  character,  to  have  tiie  entire  conversation  fairly  and 
fully  detailed  in  evidence  :  it  is  due  to  iiim  also  as  a  ])rotection  and  security 
against  proceedings,  which  might  otiicrwise  be  instituted  against  him,  oil 
statements  partially  extracted  by  cross-examination.  The  witness  cannot 
have  a  complete  opportunity  of  explaining  his  motives,  unless  every  part  of 
the  conversation  maybe  inquired  into;  he  may,  in  his  cross-examination, 
have  assigned  some  reason  or  motive  for  what  he  said  in  duo  jjart  of  the 
conversation,  believing  that  reason  or  motive  to  be  the  only  one,  which  op- 
erated upon  his  mind  ;  yet,  perhaps,  if  some  other  j)art  of  the  coiiversatiou 
should  be  suugesteil  to  him  in  his  re-examiuatioii,  he  may  instantly  discover, 
that  some  other  motive  also  influenced  him,  nr  that  what  be  said  had  been 
suggested  by  some  other  incident,  not  before  adverted  to  in  the  former  ex- 
amination. J?ut  although  the  entire  conversation  ought  to  be  admitted,  it  is 
never  to  be  admitted  as  evidi'iice  of  any  fact  that  may  have  been  asserte<l 
in  the  course  of  the  conversation,  but  solely  and  simply  as  explanatory  of 
the  witness's  motives,  and  as  setting  his  ciiaractcr  and  credit  in  a  fair,  full, 
and  impartial  point  of  view. 
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^amo"'  tliG  Court  of  King's  IjCiicIi  in  a  very  recent  case  ;  (I)  avIicu 
that  Court,  upon  lull  consideration  of  the  argument  on  both 
sides,  overruled  the  distinction,  and  adopted  the  more  safe 
and  nitcUigihle  principle,  that  the  ollice  of  a  re-examination 
is  to  be  conliucd  to  showing  the  true  colour  and  bearing  of 
the  matter  elicited  by  cross-examination,  and  that  new  facts 
or  new  statements,  not  tending  to  explain  the  witness's  pre- 
vious answers,  ought  not  to  he  admitted.  The  ([uestion  arose, 
in  an  action  for  a  malicious  arrest,  u|)on  a  debt  for  money  lent 
by  the  delcndant  to  the  plaintitf,  which  it  was  suggested  was 
given  to  hun.  The  plaintitf  called  his  attorney  as  a  witness  ; 
he  happened  to  have  been  present  at  the  trial  of  a  prosecution 
instituted  by  the  plaintilT  against  a  witness,  for  perjury  in  the 
action  in  which  he  had  been  arrested.  The  defendant's 
counsel  inquired  of  him  in  cross-examination,  whether  the 
plaintiff  had  not,  on  the  trial  for  perjury,  stated  that  he  him- 
self had  been  insolvent  repeatedly,  and  remanded  by  the 
Court.  This  question  was  not  objected  to.  On  his  re-exam- 
ination the  same  witness  was  asked,  whether  the  plaintiff  had 

r  *943  1  not  also,  on  that  occasion,  given  an  *account  of  circumstances 
out  of  which  the  arrest  had  arisen,  and  what  that  account 
was, — for  the  purpose  of  laying  before  the  jury  proof  that  the 
arrest  was  without  cause,  or  malicious,  of  which  facts  there 
was  scarcely  any,  if  any,  evidence  whatever.  It  was  object- 
ed, that  the  eliciting  of  a  detached  expression  of  the  plaintiff 
did  not  make  every  thing  that  fell  from  him  at  that  time  evi- 
dence in  his  own  favour.  Lord  Denmau  was  of  this  opinion, 
and  disallowed  the  (piestion,  on  the  ground,  '-'that  the  wit- 
ness might  be  asked  as  to  every  thing  said  by  the  plaintiff, 
when  he  appeared  on  the  trial  of  the  nidictment,  that  could, 
in  any  way,  qualify  or  explain  the  statement  as  to  which  lie 
had  been  cross-examined,  but  that  he  had  no  right  to  add  any 
independent  history  of  transactions  wholly  unconnected  with 
it."  The  propriety  of  this  ruling  was  brought  before  the 
Court,  on  a  motion  for  a  new  trial.  The  Court  recognizing 
the  rule  above  laid  down.,  as  to  the  re-examination  of  a  wit- 
ness respecting  statements  made  by  him,  extended  the  same 
rule  to  evidence  given  by  him  of  statements  made  by  the 
pa'fty  calling  him,  and  observed  that  the  doctrine,  giving  a 
larger  power  in  the  latter  case,  depended  upon  the  opinion  of 
Lord  Tenterden,  which,  strictly  considered,  was  as  to  this 
point,  extra-judicially  delivered  ;  that  it  was  not  in  terms 
adopted  by  Lord  Eldon  or  any  of  the  other  Judges,  who  con- 
curred in  the  answer  to  the  proposed  question  ;  that  it  was 
expressly  denied  by  Lord  Redesdale  and  Wynford,  and  that 
it  did  not  rest  on  any  authority.  The  Court  added,  "  In  our 
oj)inion  the  reason  of  the  thing  would  rather  go   to  exclude 

(1)  Prince  u.  Samo,   3   Nev.    &   P.  140.     7  Ad.  &  El.  S.  C. 
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the  statements  of  a  party  making  declarations,  which  cannot 
be  disinterested.  Nothing  would  be  more  easy  than  to  find, 
or  imagine  examples  of  the  extreme  injustice,  that  might  re- 
sult from  allowing  such  statements  to  be  received  ;  but  none 
can  be  stronger  than  the  actual  case.  Because  the  |)laintitf 
was  shown  to  have  said  that  he  was  insolvent,  he  would  have 
been  allowed,  without  any  reference  to  his  own  insolvency, 
to  prove,  by  his  discourse  at  the  same  period,  every  averment 
in  his  declaration,  with  every  circumstance  likely  to  excite 
prejudice  and  odium  against  the  defendant  ;  and  if  this  were 
evidence,  the  jury  would  be  bound  to  consider,  and  might 
give  full  effect  to  it,  and  thus  award  *large  damages  for  an  in-  [  *944  J 
jury,  of  which  no  particle  of  proof  could  be  given,  excepting 
the  plaintiff's  own  assertion." 

In  general,  if  a   witness  on  cross-examination   voluntarily  ''''"''^^"'' 
give  madmissible  evidence,   it    will  not   be    inserted  in   the  as  to  oh- 
Judge's  notes,  nor  can  it  be  treated  as  evidence  in  the  cause  :  J^^';°"a'''« 

J,  .  evidence  in 

for  an  adverse  witness  cannot  obtrude  evidence  against  a  party  rmss-cx- 
on  cross-examination,  which  he  could  not  give  in  chief;  but  ^"""'*"°"- 
if  a  party  choose  to  cross-examine  the  witness  as  to  inadmis- 
sible facts,  the  other  party  is  entitled  to  re-examine  him,  as  to 
such  evidence  so  given.  (1)  (a) 

In  answer  to  the  evidence  of  contradictory  statements,  and  r:viiipnce 
for  the  purpose  of  corroborating  the  testimony  of  the  witness,  Ilicharac- 
whose  veracity  has  been  impeached,  it  seems  reasonable  to  be  "-"'■• 
allowed  to  show,  that  he  is  a  man  of  strict  integrity,   and  of 
scrupulous  regard  to  truth,  (b) 

Chief  Barou  Gilbert  was  of  opinion,  that    the   party,   who  rormor 
called  the  witness,  might  show,  that  he  afiirmed  the  same  thing  ,„liev'i!" ' 
before  on  other  occasions,  and  that  he  is  still  consistent  with  ''^'f"  i" 
Iiimself.  (2)    This,  however,  has  been  doubted,  and  with  good  *"'*''" 
reason.     Mr.  Justice  Duller  lays  it  down,  that  such  evidence 
is  clearly  not  admissible  in  chief,  and   it  seems   donbtful,  he 
adds,  whether  it  is  so  in  reply.  (3)     And  Lord  Chief  .lusticc 
Eyre  is  represented  as  having  rejected  such  evidence,  even 

(1)  Blewett  ».  Tregonning.  3   Ad.  &  Tr.  32.  S.  C.  mid   Harrison's    case,    12 
El.  .'>84.      5  N.  S,-  M.  308,   S.  C.  Howell's  St.  Tr.  8(51.  where    lliis    con- 

(2)  (iiib.  r,v.    135.     See    I.uiterel  r.  liriiiatory  evidence  w.ts  ollered  jm  c/uV/; 
Reynell,  1  .Mod.  2S2,and  Sir  J.  T  riend'a  wliicli  would  not  he  allowed. 

case,  4  St.  Tr.  <)13.      13    Howeii'a   iSt.  (3)  bull.  N.  I'.  294. 


(n)  Altlinnjjh  a  witticss  lias  been  cxnminrd  ns  to  a  particular  matter  on  n 
previous  oxamiiintion  ;  yet  crnss-cvaniiiiatioii  slinll  not  liriiig  it  into  isaiio. 
Sniitli  ?'.  Drecr,  'A  Whar.  K.  l.'il. 

{b)  Sec  Russell  /•.  CoHiii,  8  Pick,  11.'^  wlirro  the  court  say — "it  never 
was  decided,  that  if  a  witness  was  contradicted  as  to  any  fact  of  his  testi- 
mony, cither  hy  his  own  decliiratioiis,  at  otiier  times,  or  by  otiier  witnesses, 
evidence  mi<jht  be  admitted  to  prove  liis  gonorul  good  character." 
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when  ofTered  on  behalf  of  a  defendant,  in   a  prosecution  for 
perjury. t  (a) 
Uemnrk.  jj;  j-j-j-jy  ^J^.    obsorvcd,  Oil    tlils  Iciiid  of  evidence  in  seneral, 

I  ''"^•^  J  that  a  representation  without  oath  can  scarcely  be  considered 
as  any  confirmation  ot  a  statement  ujjon  oath.  It  is  the  oath 
that  confirms  ;  and  the  bare  assertion,  that  requires  confirma- 
tion. The  probability  is,  that  in  almost  every  case  the  wit- 
ness, who  swears  to  certain  facts  at  the  trial,  has  been  heard 
to  assert  the  same  facts  before  the,  trial  ;  and  it  is  not  so  much 
in  snp})ort  of  his  character,  that  he  has  given  the  same  ac- 
count, as  it  would  be  to  his  discredit,  that  he  should  ever  have 
made  one  dilferent.  The  imputation  on  his  veracity  results 
from  the  fact  of  his  havina;  contradicted  himself,  and  this  is 
not  in  the  least  controverted  or  explained  by  tlie  evidence  in 
question.  If  a  witness  has  made  a  statement  a  hundred  times 
in  one  way,  and  a  hundred  times  in  another  way  directly 
contrary,'  the  only  inference  must  be,  that  he  is  utterly  desti- 
tute of  all  title  to  credit.  In  one  point  of  view,  a  former  state- 
ment by  the  witness  appears  to  be  admissible,  in  confirmation 
of  his  evidence  ;  and  that  is,  where  the  counsel  on  the  other 
side  impute  a  design  to  misrepresent,  from  some  motive  of  in- 
terest or  relationsliip :  in  that  case,  perhaps,  in  order  to  repel 
such  an  imputation,  it  might  be  proper  to  show,  that  the  wit- 
ness made  a  similar  statement  at  a  time  when  the  supposed 


t  So  said  by  Lord  Redesdale,  in  the  Berkeley  peerage  case,  5th  June, 
1811.  Tlie  occasion  of  the  discussion,  which  took  place,  was  as  follows: 
One  of  the  peers  inquired  of  a  witness,  who  had  been  cross-examined  and 
re-examined,  as  to  statements  made  by  Lady  Berkeley,  on  a  former  occa- 
sion, respecting  her  supposed  marriage.  The  solicitor-general  suggested 
to  the  committee,  whether  this  was  the  regular  course  of  proceeding,  and 
stated  what  he  conceived  to  be  the  general  rule  upon  the  subject.  The  ad- 
missibility of  the  former  statements  was  then  much  discussed.  After  the 
arguments  of  counsel  on  both  sides,  Lord  Redesdale  said,  he  had  always 
understood,  that,  for  the  purpose  of  impugning  the  testimony  of  a  witness, 
his  declaration  at  another  time  might  be  inquired  into,  but  not  for  the  pur- 
pose of  confirming  his  evidence.  And  the  Lord  Chancellor  expressed  his 
decided  opinion,  that  this  was  the  true  rule  to  be  observed  by  the  counsel 
in  the  cause ;  but  considering  the  house  as  in  some  degree  standing  both  in 
the  situation  of  the  counsel  for  the  claimant,  and  of  the  counsel  against 
the  claimant,  he  was  of  opinion,  that  the  question  might  be  properly  asked 
by  the  house,  though  it  could  not  be  asked  by  the  counsel  on  one  side  ;  but 
with  respect  to  the  answer  to  the  question,  it  might  be  the  subject  of  future 
consideration,  whether  it  ought  to  stand  upon  the  minutes  as  evidence.  The 
question  respecting  the  former  representations  of  Lady  Berkeley  was  there- 
fore repeated  by  one  of  the  Lords,  and  the  answer  entered  among  the  min- 
utes, subject  to  revision.     MS. 

(a)  See  the  case  of  Craig  v.  Craig,  5  Rawle,  91  ;  Ware  v.  Ware,  8  Greenl. 
55,  which  uphold  the  docirine  in  the  text.  The  case  of  the  People  v.  Vane, 
12  Wend.  78  is  different.  Tlie  Supreme  Court  consider,  that  if  a  witness 
is  introduced  by  defendant,  to  show  that  the  plaintiff's  witness  has  given  a 
different  account  of  the  transaction  about  which  he  has  been  testifying, 
another  witness  may  be  admitted  to  show  that  the  first  witness  has  on  pre- 
vious occasions  given  the  same  relation  to  which  he  has  testified. 
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motive  (Jid  not  exist,  or  when  motives  of  interest  wonld  have 
prompted  him  to  make  a  difierent  statement  of  the  facts. 

If  an  attesting  witness  to  a  will  or  deed  impeach  its  validi-  <"i'afacifr 
ty  *on    the   ground  ot   fraud,  and    accuse  other   subscribing  "viiness." 
witnesses,  who  are  dead,  of  being  accomphces  in  tlic  fraud.  'r'"*Q'|p' -i 
the  party,  claiming  under  the  instrument,  may  give  evidence  I-  J 

of  their  general  good  character :  for,  if  living,  they  might  be 
produced  as  witnesses,  and  then-  character  might  then  be  the 
subject  of  examination  ;  and,  alter  their  death,  an  opportunity 
ought  to  be  given,  to  show  what  credit  is  to  be  attached  to 
their  attestation.  (1)  The  only  mode  left,  in  such  a  case,  of 
doing  justice  to  the  person  impeached,  is  by  inquiring  into 
his  general  character. 

In  the  common  case,  where  a  witness  for  the  plaintiff  as- 
serts one  thing,  and  a  witness  for  the  defendant  asserts  an- 
other, and  direct  fraud  is  not  imputed  to  either,  evidence  to 
general  character  is  not  admissible.  (2) 


CHAPTER   IV. 

OF    BILLS    OF    EXCEPTIONS,    AND    DEMURRERS    TO    EVIDENCE. 

The  compctencv  of  witnesses  and  tiie  admissibility  of  evi-  Bill  of  ex- 

■1  .111.  Ill  1  1  ceplioas. 

dence  are  to  be  decided  by  the  Judge  who  tries  the  cause, 
and  from  his  judgment  there  is  an  appeal  by  a  bill  of  excep- 
tions. An  appeal  also  may  be  made,  in  the  same  manner, 
from  the  direction  or  opinion  of  the  Judge,  as  to  the  sufTi- 
ciency  of  the  evidence  to  maintain  the  plaintiff's  claim.  (3) 

At  common  law,  a  writ  of  error  could  not  be  brought  for 
any  error  in  law,  which  did  not  appear  on  the  record  ;  and 
therefore,  *vvhc're  the  plaintiff  or  defendant  alleged  any  thing  [  *947  ] 
ore  tcnns,  which  was  over-ruled  by  the  Judge,  the  party  ag- 
grieved had  no  redress.  (1)  To  remedy  this  defect,  it  was  13  Ed.  i. 
enacted  by  stat.  13  Ed.  1,  ch.  31,  "if  one  impleaded  before 
any  of  the  justices  allege  an  exception,  praying  that  the  jus- 
tices will  allow  it,  that,  if  they  will  not,  and  if  he  write  tiie 
exception,  and  require  the  justices  to  put  their  seals  to  it,  the 
justices  shall  do  so,  and  if  one  will  not,  another  shall."' 

(1)  Doe  dem.  Walker  t)   Stephenson,  orforgciyof  the  instrument  in  qupslion. 

3  Esp.  N.  P.  C.   2S4.       4  Gsp.  N.  V.  C.  Sen  .^lolmrt  v.  Dryden,  1  .M.  &  \V  (il.->. 

60;  cited  and    approved    in    I    Ciinipb.  (2)   llishop  of  Durham  v.  Uuaunioiit, 

210.   Provia  v.  Ueed,  5  Uing.  435.    Hut  1  Ciimpb.  207. 

it   seems,    that   evidence   of  statements  (3)    I  Black.  Rep.  i35fi.     Towp.  161. 

made  by  a  deceased  witness,  is   not    ad-  As  to  the  general  nature  of   bills  of  ex- 

missible,  either  for  the  purpose  of  sup-  cepiions,    see  Bull.  N.    P.  3l().       Tidd. 

porting,  or    impeaching    his  char.icter  ;  Pr.  311. 

not  even,  with  respect  to  the  latter  point,  (1)  2  Inst.  42C. 
if  the  statement  amount  to  n   confession 
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Whether  in       Tliis  staf  utc  exteiids  to  tho  plaiiitiflf  as  wcll   as  to   the   de- 

rrtniiiiul  /-i  ,     ^  t  -ii  n  ...  rn^ 

cases.  londaiit,  (2)  and  to  a  trial  at  bar  as  well  as  at  msi  prius.  (3) 

]}ut  it  has  hccii  douljted,  Vv  hcther  it  extends  to  criminal  cases. 
Lord  Coke,  in  his  exj)osili()ii  of  the  statute,  states,  that  it  ex- 
tends to  all  actions,  real,  personal,  and  mixed  ;  but  of  criminal 
cases  he  makes  no  mention.  In  the  case  of  Sir  H.  Vane,  (4) 
who  was  tried  for  high  treason,  the  Court  refused  to  sign  a 
bill  of  exceptions,  "  because,"  they  said,  '•criminal  cases  were 
not  within  the  statute,  but  only  actiuns  between  party  and 
party."  From  this  authority  Mr.  Sarjeant  Hawkins  infers 
oidy  that  a  bill  of  exceptions  is  not  allowable  on  an  indict- 
ment for  treason  or  felony.  (5)  "  Whether  a  bill  lies  not  in 
any  criminal  case,"  said  liord  Hardwicke,  "  is  a  point  not 
settled."  (6)  It  was  allowed  in  the  case  of  The  King  ngainst 
Lord  Paget  and  others,  on  an  indictment  for  a  trespass,  (7) 
and  also  on  an  information  in  the  nature  of  a  quo  ivarra'nto.(S) 
But  Lord  Hardwicke,  in  the  case  before  referred  to,  after 
saying  "  that  he  had  known  a  bill  of  exceptions  allowed  in 
inlbrmations  in  the  Court  of  Exchequer,  which  are  civil  suits 
for  the  king's  debt,"  added,  "  it  has  never  been  determined  to 
lie  in  mere  criminal  proceedings  in  other  conrts."(9)(a) 
Quarirr  *A  bill  of  exccptious  cauuot  be  allowed  by  the  justices  of 

r*'q4G  ]  ^^^^  peace  at  the  quarter  sessions,  on  the  hearing  of  an  appeal 
*•  -^  against  an  order  of  removal.  (1)     It  can   be    used   only  on  a 

writ  of  error,  and  therefore  where  a  writ  of  error  will  not  lie, 
there  cannot  be  a  bill  of  exceptions.  (2)  And  on  the  trial  of 
a  feigned  issue  out  of  the  Court  of  Chancery,  a  party  is  not 
entitled  to  a  bill  of  exceptions.  (3) 
When  ten-  A  party  cannot  avail  himself  of  a  bill  of  exceptions,  unless 
he  Hisist  upon  the  exception  at  the  trial.  It  he  waives  it, 
he  acquiesces,  and  cannot  resort  back  to  the  exception  after  a 
verdict.  The  statute  appoints  not  any  precise  time  for  ten- 
dering a  bill  of  exceptions  ;  but  the  nature  and  reason  of  the 
thing  requires,  that  the  exception  should  be  reduced  to  writ- 
ing, when  taken  and  disallowed  :  not  that  the  exceptions 
need  be  drawn  up  in  form  ;    but  the  substance   must   be  re- 

(2)  Q  Inst.  427.  (7)   1  Leon.  5. 

(3)  Thurston  D.SIatford.  3  Salk.  155;  (S)  Rex  r.  Higgins  and  others,  1 
Adiii.  ;)cr  cwr.  in  Duchess  of  Gral'ion  t).  Venir.  3C6.  See  also  Rex  v-  ISult,  I 
liolt.  Skin.  354.  Howe  r.  Brenton,  3  Barnardist.  307,  a  prosecu'ion  for  a  libel. 
M.  &  R.  26().  Rex  v  Smith,  2  Show.  (9)  Rep.  Temp.  H:ird.  251.  Re.\  v. 
287,  contra.  Straiten  and  others,  21  Howell's  St.  Tr. 

(4)  1  Lev.  68;  Kel.  15.  S.  C.   1  Sid.  1187. 

65,  S.  C.  (1)  See  (2)  mpra. 

(5)  Pi.  Cr.  b.  2,  c.  46,  s.   210,  (2)   Bull.  N.  V.  316. 

(6)  Rex  V  Inhabitants  of  Preston,  (3)  Bullen  r.  Michel,  2  Price,  416. 
Rep.  Temp.  Hard.  251.  Wood,  B.,  diisent. 


(a)  See  People  v.  Holbrook,  13  J.  R.  90;  E.xparte  Vemiilyea,  0  Cowen, 
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duccd  to  writing  while  the  tiling  is  transacting,  because  it  is 
to  become  a  record.  (4) 

When  a  bill  of  exceptions  has  been  tendered,  the  Court 
will  not  grant  a  motion  for  a  new  trial,  unless  the  bill  of  ex- 
ceptions be  abandoned.  (5)  And  if  a  party,  who  has  tendered 
a  bill  of  exceptions,  bring  a  writ  of  error,  before  he  has  pro- 
cured the  Judge's  signature,  he  thereby  waives  the  bill  of  ex- 
ceptions, and  will  not  be  permitted  afterwards  to  tack  or  ap- 
pend the  bill  to  the  writ  of  error.  (0)(a) 

A  demurrer  to  evidence    is  a  proceeding,  bv  which  the  pe"i."fer 
Judges,  whose  provnice  it  is  to  determine  questions  of  law, 
are  called  upon  to    declare,  what  the  law    is    upon    the  facts 
in  evidence.     And  it  is  analogous  to  the  demurrer  upon  facts 
alleged  in  pleading.  (7) 

*When  the  admissibility  of  the  evidence  has  been  cstab-  ?''•' ^ 'i"'^' i 
lished,  the  question,  how  far  it  conduces  to  the  proof  of  the  •-  J 

facts,  which  are  to  be  ascertained,  is  not  for  the  Judge  to  de- 
cide, but  for  the  jury  exclusively.  And  when  the  jury  have 
ascertained  the  fact,  if  a  question  arises,  whether  the  fact  thus 
ascertained  maintains  the  issue  joined  between  the  parties,  or, 
in  other  words,  whether  the  law  arising  upon  tlic  fact  is  in 
favour  of  one  or  other  of  the  parties,  that  question  is  for  the 
Judge  to  decide.  (1)  Ordinarily,  he  declares  to  the  jury, 
what  the  law  is  upon  the  fact  which  they  find,  and  then 
they  compound  their  verdict  of  the  law  and  fact.  But  if  the 
party  wishes  to  withdraw  from  the  jury  the  application  of 
the  law  to  the  fact,  and  all  consideration  of  what  the  law  is 
upon  the  fact,  he  then  demurs  in  law  uj^on  the  evidence.  (2) 

It  is  reasonable,  that  either  party  should  have  such  a  ])ower 
of  referring  to  the  Court  to  decide,  what  the  inference  of  law 

(4)  By  Holt,  C.  J.,  Wright  D.  Sharpe,  exceptions  to  be  tacked  to  the  record 
1  Salk.  288.  nunc  pro  tunc.     Taylor   v.   \Villianis, 

(5)  2  Chit.  Rep.  272.  4  B.  ic  Ad.  846. 

(6)  Dillon  r.  Parker,  1  Bing.  17.  (7)  See  the  judgment  of  Eyre,  C.  J., 
Bat  it  seems  this  rule  is  not  imperative,  in  Gibson  and  Johnson  i'.  Hunter,  2  11. 
and  that  when  the  bill  of  exceptions  has  Bl.  205,  20G. 

been  delayed  from  the  fault   of  the   de-  (1)2  II,  Bl.  205. 

fendant  above,  or  for  other  suflicient  rea-         (2)  2  II.  Bl.  20<>.     2  Barn  &,   Cress. 

sons,  the  Court   will  allow   the   bill   of    443. 


(a)  A  bill  of  e.xceptions  must  appear  to  be  sipncd  at  the  trial ;  if  sifjiied 
afterwards,  it  must  be  sjiriicd  nunc  pro  tunc.  (J  Wend.  ^G8.  It  aliouUl  be 
done  before  the  close  of  the  term,  (i  J.  R.  ti7I>, 

E.xceptions  to  tlie  charge  to  the  Jury  may  bo  taken  after  the  verdict  is  re- 
turned.    3  Pick  173.  Must  Ik;  noted  at  the  trial,  3  Cowcn,  3'^. 

The  rule  in  the  U.  S.  IS.  Court  is,  that  wliure  there  are  various  bills  of  ex- 
ceptions filed  accordiii<,f  to  the  local  ]iractice,  if  in  the  proj^re.ss  of  the  cause 
the  matters  of  any  of  those  exceptions  become  wholly  immaterial  to  the 
merits,  as  they  are  finally  made  out  at  the  trials,  they  are  no  lonpnr  assjirn- 
able  as  error,  however  lliey  may  have  been  ruled  in  the  court  below.  5  Pel. 
R.  135. 
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is  upon  tlie  facts ;    as  the  jury  may  refuse  to  find  a  special 
Whaiii       verdict,  in  which  case  the  facts  would  not  appear  on  the  re- 
^  '"'*'        cord.     On  the  other  hand,  as  it  is  the  pecuHar  province  of  the 
jury  to  ascertain  tlic  truth  of  facts  and  the  crcdibiUty  of  wit- 
nesses, the  party  ouglit  not  to  be  allowed,  by  a  demurrer  to 
evidence,  or  any  other  means,  to  refer  the  trial  of  such  ques- 
tions to  another  tribunal.     A  demurrer  must  therefore  admit 
the  truth  of  all  facts,  which  the  jury  might  find  in  favour  of 
the  other  party  upon  the  evidence  laid  before  them,  (3)  what- 
ever the  nature  of  that  evidence  may  be,  wlicther  of  record, 
or  in  writing,  (4)  or  by  parol.  (5)     According  to  Alleyn's  re- 
port of  the  case  of   Wright  v.  Pindar,  it  was  resolved,  "  that 
he  that  demurs  upon  the  evidence  ought  to  confess  the  whole 
[  *950  ]  matter  of  fact  to  be  *true,  and  not  refer  that  to  the  judgment  of 
the  Court ;    and  if  the  matter  of  fact  is  uncertainly  alleged, 
or  it  is  doubtful  whether  it  be  true  or  no,  because  offered  to 
be  proved  only  by  presumptions  or  probabilities,  and  the  other 
party  demurs  thereupon,  he  that  alleges  this  matter  cannot 
join  in  demurrer  with  him,  but  ought  to  pray  the  judgment 
of  the  Court,  that  he  may  not  be  admitted  to  his  demurrer, 
unless   he  will  confess  the  matter  of  the  fact  to  be  true." 
And  now  it  is  an  established  rule,  that  in  a  demurrer  to  cir- 
cumstantial evidence,  the  party,  offering  the  evidence,  is  not 
obliged  to  join  in  demurrer,  unless  the  party  demurring  will 
distinctly  admit  upon  the  record  every  fact  and  every  conclu- 
sion, which  the  proposed  evidence  conduces  to  prove.  (1)  (a) 

When  all  matters  of  fact  are  admitted,  the  case  is  ripe  for 
judgment  in  matter  of  law  upon  the  evidence,  and  may  then 

(3)  And  per  Eyre,  C.  J.,  in  deliver-  there  would  then  be  nothing  left  for  the 

ing  the  opinion  of  the   Judges  in  Gibson  jury  to  try. 

p.  Hunter,  2  H.  Bl.  209,  it  must  distinct-  (4)  Baker's  case,  5  Co.  Rep.  104. 

iy  admit  upon  the  record  "  every    con-  (5)  Wright  v.  Pindar,  AUeyn,  18.    2 

elusion   which   the   evidence   tendered  H.  Bl.  207. 

conduced  [o  prove."     If  this  be  so,  a  (1)  Gibson  and   Johnson   v.   Hunter, 

sufficient  reason  is  shewn,  why  a  demur-  2  H.  Bl.    187.     Cocksedge  v.  Fanshaw, 

rer  to  evidence  stops  the  cause;  as  to  the  1  Doug.  119 — 134. 
^ssue  to   which   the    evidence    relates. 


(a)  See  3  Pet.  R.  3G;  Wheelwright  v.  Moore,  i  Hall.  201 ;  4  Cranch, 
219;  3  Rand.  518. 

Where  there  is  a  demurrer  to  evidence,  which  is  certa.in,  as  in  the  case 
of  documentary  proof,  the  practice  is  for  the  court  to  give  final  judgment, 
as  on  a  special  verdict,  but  where  there  is  no  certainty  in  the  statement  of 
facts  proved,  the  court  may  award  a  venire  de  novo.  1  Hall,  201.  The 
case  of  Crawford  v.  Jackson,  1  Rawle  427,  decides,  tliat  where  there  is  evi- 
dence of  a  demurrer  to  a  fact,  which  is  not  evidence  of  any  other  fact,  but 
is  itself  a  substantive  ingredient  of  the  case,  a  party  may  be  required  to 
join  in  demurrer. 

A  demurrer  to  evidence  is  allowed  or  denied  by  the  court  in  the  exercise 
of  a  sound  discretion,  under  all  the  circumstances  of  the  case.  7  Cranch,^ 
565.    See  3  Marsh.  270. 
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be  pro[X!rly  withdrawn  from  the  jury  ;    and  being  entered  on 
record,  it  will  remain  for  the  decision  of  the  Judges.  (2) 

If  in  an  information,  or  any  other  suit,  evidence  be  given  Not  in  the 
for  the  King,  and  the  defendant  otfers  to  demur  upon  it,  the  cas"e^'^ 
King's  counsel  cannot  be  compelled  to  join  in  demurrer,  but 
in  such  case   the   Court   ought    to  direct   the  jury  to   find 
the  special  matter;    and   upon  that   they  shall  adjudge  the 
law.  (3) 

The  whole  proceeding  upon  a  demurrer  to  evidence  is  un- 
der the  control  and  direction  of  the  Judge  at  nisi  prius.  or  of 
the  Court  on  a  trial  at  bar.  (4)  "  The  Court,"  said  Mr.  Jus- 
tice Doddridge,  "in  the  case  of  Worsley  v.  Filisker,  (5)  may 
deny  and  hinder  a  party  from  demurring,  by  over-ruling  the 
matter  in  demurrer,  if  it  seem  to  them  to  be  clear  in  law :" 
and,  in  that  case,  the  Court  did  over-rule  the  demurrer,  and 
left  the  case  to  the  jury.  If  the  Judge  over-rule  the  demur- 
rer improperly,  that  may  be  made  the  subject  of  a  bill  of  ex- 
ceptions. (6) 

*Whero  a  demurrer  to  evidence  is  admitted,  it  is  usual  for  Form  of 
the  Court  or  Judge  to  give  orders  to  the  associate  to  take  a  r'^^^q-Y'l' 
note  of  the  testimony  :    this  should  be  signed  by  the  counsel  '■  •• 

on  both  sides,  and  the  demurrer  is  then  affixed  to  the  pos- 
tea.  (I) 

Upon  a  demurrer  to  evidence,  the  damages  may  be  assessed  Assessment 
conditionally  by  the  jury  before  they  are  discharged  ;  or  they  ^   ^"•''se*- 
may  be  assessed  by  another  jury,  upon  a  writ  of  inquiry,  after 
the  demurrer  is  determined.  (2) 

(2)  2  H.  BI.  208.  (2)  Herbert  r.  Walters,  1  Lord  Raym. 

(3)  5  Co.  Rep.  104.  Bull.  N.  P.  313.  60.    Plowd.  410.     1  Doug.  222.  n.     In 

(4)  2  H.  BI.  20  8  Miller  i<.  Warre,  1  C.   &   P.   239,  Mr. 

(5)  2  Roll.  Rep.    119.     Bull.    N.    P  Justice  Park  ruled,    that    "on   a  bill  of 
314.     2  H.  BI.  208.  exceptions,  the  case  always  goes   to   tlio 

(6)  2  H.  BI.  209.  jury,  but  on  a  demurrer  to  evidence,  it  is 
(1)  Bull.  N.  P.  313.  otherwise." 


THE    END. 
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[The  figures  refer  to  the  original  pages  as  nmnhered  in  the  margin.'] 

ABATEMENT,  plea  of 

found  in  favour  of  defendant  on  joint  indictment,  renders  him  com- 
petent, GO. 
for  non-joinder  of  co-contractor,  cannot  be  supported  by  his   evi- 
dence, do. 
ABORTION 

on  charge  of  procuring,  dying  declarations  of  womart  inadmissible* 
295. 
ABDUCTION.     See  tit.  Forcible  Marriage. 
ABSTRACT, 

when  admissible  in  proof  of  deed,  683. 
ACCEPTANCE 

of  Bill  of  Exchange 

admission  of,  during  treaty  for  compromise  admissible,  367. 

notice  to  produce  bill  amounts  to,  when,  369. 
averment  of  wlien  considered  immaterial,  834.- 
of  benefit,  presumption  as  to,  480. 
ACCEPTOR, 

drawer  generally  competent  witness  for  or  against,  125. 
rendered  competent  for  drawer  by  release,  152. 
estopped  from  disputing  handwriting  of  drawer,  383. 
possession  of  bill  by,  presumption  of  payment,  471). 
accommodation — whether  drawer  competent  witness  for, 
109—1 12. 
ACCESS,  and  see  .Yon-Jlcccss. 

general  presumption  of,  462. 
how  rebutted,  ih. 
when  to  be  presumed,  463. 
ACCESSARY.     See  tit.  Principal  Felon. 

conviction  of  principal  evidence  against,  w/ien,  520.- 
cannot  be  convicted  if  charged  as  principal,  850. 
prisoner  indicted  as,  cannot  be  convicted  as  prirKJpat,  85?. 
principal  competent  against,  2!>. 
ACCOMPLICE, 

comiielcncy  of  as  witness  on  criminal  |)roseciition,  25. 
general  rule  as  to,  stated  and  con-sidpred,  26. 
evidence  of,  given  under  promise  of  pnrdon,  27. 
effect  of  express  promise,  27. 

of  implied  promise,  ih. 
not  bound  to  answer  as  to  other  offences,  27  n  (3)  914» 
Aa 
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ACCOMPLICE— conh'nwerf. 

admissibility  of,  in  discretion  of  the  judge,  28. 
admissible  though  convicted,  if  not  attainted,  28. 
jointly  indicted,  when  admitted.     See  tit.  Parbj. 
breaking  condition  on  which  pardon  promised,  how  dealt  with,  29. 
admissible  for  prisoner,  ib. 

confirmation  of,  not  necessary  to  legality  of  conviction,  30. 
but  always  required  in  practice  in  cases  of  felony,  30. 
as  to  misdemeanors,  31  n  (2)  ad  Jin. 
to  what  extent  necessary,  33. 

as  to  identity  of  prisoner,  review  of  cases  where  not  rsquired, 
35. 

of  cases  where  required,  35. 
now  generally  required,  37. 
by  another  accomplice  insufficient,  38. 
by  wife  of  accomplice  insufficient,  39. 
who  is  not,  39. 

wife  of,  competent  for  prosecution,  115. 
ACCOUCHEUR, 

declaration  of,  whether  admissible  in  caaes  of  pedigree,  244, 
as  to  time  of  birth,  326. 
ACCOUNT, 

delivery  of,  evidence  of  credit,  when,  377. 
ACQUIESCENCE, 

admission  inferred  from,  when,  373. 
license  from  lord,  when  presumed  from,  478. 
ACQUITTAL, 

judgment  of  inadmissible,  unless  for  same  offence,  5Q3. 
though  same  right  in  litigation,  524. 

in  Exchequer,  Avhether  conclusive  as  to  illegality  of  eeizurei 
552. 
how  proved,  622. 
ACT  OF  PARLIAMENT.    See  tit.  Stakite. 
ACT  OF  STATE, 

how  proved,  591. 

of  foreign  country,  how  proved,  626. 
ACTS  OF  OWNERSHIP, 

on  other  portions  of  land,  when  admissible  inproofof  property,  487, 
ACTS  OF  PARTY, 

operate  as  recognition  of  certain  character,  when,  369. 
presumption  of  appointment  to  office  arising  from,  469. 
ADDRESS, 

of  House  of  Lords,  when  admissible  as  evidence,  590. 

how  proved,  591. 
when  Gazette  evidence  of,  592. 
ADJUSTMENT, 

on  policy,  not  conclusive  against  underwriter,  389. 
ADMINISTRATION,  and  see  tit  Probate. 
how  proved,  647. 
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ADMINISTRATION— confunterf. 

not  evidence  of  death,  547. 
how  far  conclusive,  ib. 
ADMINISTRATOR,  and  see  tit.  Execulor. 

bond  security,  competent  witness  for,  117. 

creditor, 1 18—119  and  n  (2). 

admission  of  intestate,  evidence  against,  412. 
judgment  against  intestate,  binding  on,  517. 
ADMIRALTY, 

courts  of,  judgments  of  when  conclusive,  533,  550. 

when  not,  534. 

■when  no  special  ground  stated,  534. 

where  insufficient  ground  stated,  ib. 

where  statement  of  ground  ambiguous,  535. 
how  to  be  constituted  to  make  judgment  conclusive,  ib. 
ADMISSION, 

when  whole  statement  containing  must  be  received,  357. 

whole  of  answer,  ib. 

amended  answer,  ib. 

writing  referred  to,  ib. 

whole  of  conversation,  358. 

examination  on  which  documents  produced,  ih.  3G0. 

books,  &c.  referred  to  by  answer,  3G0  n  (3). 
when  not 

part  of  conversation  not  necessary  for  explaining  discrediting 
admission,  359  n  (1). 

distinct  entry,  359. 

answer  to  letter,  ib. 

part  of  examination  not  reduced  to  writing,  lb. 

bill,  &-C.  to  which  answer  put  in,  3G0. 

answer  referring  to  letter,  360. 
when  favourable  part  of  admission  received  as  conclurive,  3G2. 

contract  referred  to  in  admission,  3G2. 

counter-claim  set  up,  ib. 

hearsay  contained  in  admission,  363. 

notice  to  produce  writings  referred  to  in  admission,  necessary 
when,  3G4. 

contents  of  deeds,  ib. 
by  parol,  not  admissible  to  contradict  documentary  evidence,  3G5. 

nor  to  prove  matter  of  record,  ib. 

discharge  under  Insolvent  Act,  ih. 

conviction,  ib. 
made  during  treaty  for  compromise,  not  admissible,  3G5. 

if  declared  to  be  without  prejudice,  3(!G. 

unless  wliore  compromise  completed,  ib. 

or  admission  made  before  an  arbitrator,  i'6. 

or  where  not  bearing  on  merits,  3(i7. 

and  offer  to  compromise  may  be  proved,  ib. 
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ADMISSION— con/inwerf. 
on  compulsion  of  law 

in  civil  cases,  .'jfi7. 

examination  in  bankruptcy,  iO. 
in  criminal  cases, 

examination  before  parliamentary  committee,  308. 
bankrupt's  balance  sheet,  ih. 
by  implication 

of  acceptance,  &c.  of  bill,  in  notice  to  produce,  368. 
of  title,  in  notice  of  sale,  309. 

of  situation  of  parties,  by  attorney's  undertaking  to  appear,  iL 
of  particular  character,  by  recognition  or  assumption,  ib. 
appointment  to  office,  ib. 
title  as  parson,  370. 
title  as  assignee,  371. 
admission  as  an  attorney,  ib, 
qualification  by  degree,  ib. 
proprietorship  of  newspaper,  370  n  (2). 
right  to  vote,  371  n  (3). 
by  acquiescence 

of  tenancy  in  notice  to  quit,  373. 
by  bankrupt  as  to  petitioning  creditor's  debt,  ih. 
of  ownership,  by  forbearance,  373. 
by  statement  uncontradicted,  374. 
unanswered  letter  does  not  amount  to,  ib. 
nor  unanswered  statement  of  stranger,  375. 
by  access  to  documents 

book  accessible  to  both  parties,  375. 

book  of  public  company,  ib. 

court  rolls  not  admissions  by  copyholders,  376. 

except  as  to  manorial  customs,  ib. 
papers  found  on  prisoner,  ib. 

corporation  books  not  admissions  by  corporator  as  individu- 
al, ib. 
by  conduct 

of  non  existence  of  claim,  by  omission  in  schedule,  377. 
to  whom  credit  given,  by  delivery  of  account,  ib. 
of  matter  of  law,  ib. 

of  marriage,  by  admission  of  adultery,  377  71  (4). 
effect  of,  when  amounting  to  estoppel 

rules  as  to  estoppels,  how  far  applicable,  378. 
estoppel  of  bankrupt  from  disputing  bankruptcy,  when,  379 
and  n  (2). 

of  petitioning  creditor,  380. 
of  accounting  party,  by  part  payment,  ib. 
of  ostensible  husband,  partner,  &c. 
of  tenant,  381. 

not  by  mere  attornment,  382, 
of  acceptor  of  bill,  383. 
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ADMISSION— con/mwc</. 

of  agent,  by  account  reriflered,  ih. 
in  cases  of  misnomer,  3S4  n  (1). 
of  owner,  by  bill  of  lading,  ib. 
of  wharfingers,  ih. 
when  not  conclusive, 

oath  as  to  amount  of  property  before  commissioners, 

385. 
omission  of  debt  in  schedule,  ib. 
entry  at  Custom  House,  ib. 
bankrupt  giving  up  lease  to  lessor,  ib. 
or  surrendering,  ib. 
op  oath 

answer  in  equity,   available   for  persons  not  parties  to  suit, 

386. 
affidavit,  against  party  using  it,  ib. 
by  deed 

between  parties,  operates  as  estoppel,  3SG. 
between  party  and  stranger  prima  facie  evidence  of  facts, 
387. 

unless  pleaded  as  estoppel,  ib. 
whether  admissible  for  stranger  against  party,  388. 
in  writing 

receipt  not  conclusive,  388. 

though  indorsed  on  deed,  ih. 
or  negotiable  security,  389. 
but  if  in  deed  acts  as  estoppel,  388,  n.  (2) 
adjustment  on  policy,  ib. 

not  conclusive  when  mistake  in  law  or  fact,  ih. 
inventory  for  probate 

in  general  not  evidence,  ih. 
nor  probate  stamp 

of  present  assets,  ih.  and  n.  (G) 
invoice 

when  conclusive,  389. 
delivery  of  bill  by  attorney,  390. 
inscription  on  stage-coach,  ib. 
parish  certificate,  ih. 

paper  written  by  one  and  signed  by  anotlier,  ih. 
bill  in  Chancery,  391. 
verbal,  391. 

by  whom  to  be  made,  392. 
party  to  suit 

though  only  nominal,  .^93. 
atler  assignment  of  interest,  391. 
or  party  beneficially  intorcstf^l, 

cestui  trust  of  bund,  391. 
party  interested  in  policy,  ih. 
in  freigiit,  ih. 
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ADMISSION— continued. 

party  under  whom  cognizance  made,  395.  n  (l) 
rated  inhabitants,  395. 
members  of  corporations,  395.  n.  (2) 
indemnifying  party,  3'JG. 
petitioning  creditor,  ib. 
by  stranger  to  suit, 

party  jointly  liable,  397. 
bankrupt,  ib. 
petitioning  creditor,  ib. 
not  by  party,  before  commencement  of  title,  398. 
assignee,  ib. 
prochein  amy,  398. 
by  other  party  to  suit  jointly  interested, 

co-covenantor,  399, 
by  partner  party  to  suit,  ib. 
by  partner  not  party,  ib. 

part  owner,  400. 
by  co-contractor,  ib. 
by  agent,  401. 

if  authorised  to  admit,  401. 
and  admission  made  at  time  of  contract,  404. 
express  authority  to  admit,  405. 
referee,  ib. 
interpreter,  ib. 
jury,  406. 
implied  authority  where, 
undersherifF,  406. 
bailiff,  407. 
wife,  ib. 
guardian,  408. 
attorney,  409. 
counsel,  410. 
in  criminal  cases,  410. 
may  be  proved  without  calling  agent,  418. 
by  principal  debtor,  411. 
by  privies  in  blood 

ancestor  of  occupier,  412. 
by  privies  in  law 

intestate,  ib. 
by  privies  in  estate 

lessee  of  tithes,  413. 

landlord,  ib. 

predecessor  in  living,  ib. 

former  bishop,  ib. 

former  owner  as  to  tithes,  414. 

as  to  boundaries,  ib. 
steward  of  party  claimed  under,  415. 
prior  holder  of  negotiable  security,  ib. 
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ADMISSION— continued. 

only  where  interest  identical,  416. 
not  against  indorsee  before  due,  for  valuable 
consideration,  ih. 
not  admissible  if  made  after  privity  determined,  417. 
former  owner  after  conveyance,  of  interest,  xb. 
mortgagor  after  conveyance  of  estate,  417. 
by  execution  creditor  after  assignment,  ib. 
may  be  proved  without  calling  author,  tliough  alive,  418. 
rule  as  to  secondary  evidence,  inapplicable  to,  448. 
fact  admitted  by  pleadings,  when  must  be  proved,  831. 
of  infamy  by  witness,  not  sufficient  to  incapacitate,  19. 
ADMISSION  OF  ATTORNEY, 

proof  of,  when  dispensed  with  by  admission,  371. 
ADMISSION  TO  COPYHOLDS, 

how  proved,  639. 
.m)  qUOD  DAMNUM^ 

when  oresumed,  475. 
ADULTERY, 

wife  competent  to  prove,  in  cases  of  bastardy,  171. 
character  of  wife,  relevant  inquiry  in  action  for,  488. 
conversation  and  letters  shewing  terms  on  which  husband  and  wife 
lived,  admissible,  201. 

if  before  criminal  intercourse,  ih. 
declarations  of  wife  at  time  of  elopement,  when  admissible,  206. 
admission  of,  renders  proof  of  marriage  unnecessary,  when,  377, 
n.(4) 
AFFIDAVIT, 

of  person  convicted  of  infamous  crime,  inadmissible  if  complainant, 
19. 

admissible  in  his  own  exculpation,  {6. 
admissible  evidence  as  shewing  step  taken  in  a  prosecution,  198. 
operates  as  admission  against  deponent,  385. 

how  proved,  629,  n.  (6) 
in  equity,  examined  copy  admissible,  629. 
office  copy  of,  when  admissible,  613. 
on  putting  off  trial,  801. 
AFFIRMATION, 

of  Quakers,  Moravians,  and  Separatists,  effect  of,  13. 
AFFIRMATIVE.    Sec  tit.  Onus  Prohandi 
AGE, 

presumption  of  law,  arising  from,  462. 
AGENT, 

liability  of,  renders  incompetent  as  witness,  when 

for  plainMir,  notwithstanding  3  &  4  W.  4,  c.  42,  110. 
for  defendant 

when  employed  to  discount  bill,  105. 
through  whose  act  alleged  injury  happened,  109,  aed 
vide,  112. 
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AGENT— continued 

competent  witness  for  principal,  to  prove  act  done  in  the  usual 
course  of  business,  140. 
except  Avhere  tlie  transaction  the  only  act  of  agency,  141. 
not  competent  where  act  out  of  scope  of  authority,  142. 

or  to  disprove  his  own  negligence,  141. 
account  of  receipts  by,  conclusive  against,  when,  383. 
admissions  by,  general  rule  as  to,  4OI4 

evidence  against  principal,  when  made  at  time  of  the  contract, 

404. 
in  criminal  cases,  410. 

may  be  proved  without  calling  agent,  410.     And  »eO  tit  M- 
niisdoii. 
payment  to,  sufficient  proof  under  plea  solvit  ad  diem,  84G. 
AGREEMENT.     See  tit.  Con^rac/. 
ALLEGATION  IN  PLEADING, 

how  supported.     See  tit.  Suh:<tance,  Variance,  and  the  title  of  res- 
pective subjects  of  Allegation. 
by  whom  to  be  proved.     See  tit.  Onus  Protandii 
ALLOTMENT 

of  commissioners  of  inclosure,  how  proved,  442. 
ALTERATION 

of  contract,  parol  inadmissible  as  to,  if  contract  under  seal,  774. 
parol  admissible  if  contract,  not  under  seal,  ib. 
AMBIGUITY, 

admissibility  of  parol  evidence  to  explain,     ^ee  tit.  Parol  Ev. 
AMENDMENT 

of  record  at  n/sipn'ws.     See  tit.  Variance. 
ANCESTOR, 

admission  of  tenancy  by,  evidence  against  adverse  possession,  412. 
ANCIENT  WRITINGS, 
proof  of,  632. 
proper  custody  of,  633. 
secondary  evidence  of,  685. 
signature  to,  proof  of  by  comparison,  701. 
usage  admissible  in  construction  of,  74.5. 
ANNUITANT 

under  will,  competent  witness  to  increase  fund,  118. 
ANNUITY-DEED, 

presumption  as  to  enrolment,  470. 
order  for  inspection  of,  823. 

examined  copy  of  enrolment  evidence  of  memorial,  wheli,  690. 
ANSWER  IN  EQUITY 

admissible  as  evidence  in  matters  of  pedigree,  231. 

unless  post  litem  motam,  ib. 
admission  contained  in 

may  be  explained  by  other  parts  of  answer^  357. 

or  by  amended  answer,  tb. 

bill,  &c.  need  not  be  produced,  360. 
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ANSWER  IN  EQ,mTY—cont{7iued. 

answer  referring  to  letters,  ib. 
hearsay  contained  in,  how  far  receivable,  3G3. 
conveyance  stated  in,  when  considered  as  proved,  3G5. 
admissible  for  strangers  to  the  suit,  386. 
against  privies  in  estate,  413. 
not  where  privity  determined  before  answer,  417. 
how  pro\-ed,  620. 

bill  must  be  produced,  ib. 

unless  shown  to  bo  lost,  ik 
or  answer  used  to  contradict  witness,  ib. 
or  on  indictment  for  perjury,  ib. 
or  as  admission,  ib. 
ih  civil  suits  oath  presumed,  G20. 
but  must  be  proved  on  indictment  for  perjury,  ib. 

or  in  action  for  malicious  prosecution,  ()2J< 
identity  of  defendant  how  proved,  G21. 
APPOINTMENT 

to  office,  admission  of  by  acts  of  party,  3G9. 
presumed  from  exercise,  453,  469. 
APPROVER.     See  tit.  Accomplice, 
ARBITRATION.     See  lit.  Jiward. 
ARBITRATOR, 

award  by,  how  far  conclusive,  5.55. 

option  of,  as  to  disclosure  of  communications  made  to  him,  175, 

n.(I.) 
admission  made  before,  may  be  given  in  evidence,  366. 
attendance  of  witnesses  before,  how  obtained,  794. 
ARMORIAL  BEARINGS, 

when  admissible  evidence  in  matters  of  pedigree,  235. 
ARREST, 

privilege  of  witness  from.     See  tit.  Witness. 
ARSON, 

immaterial  averment  in  cases  of,  854. 
ARTICLES  OF  THE  PEACE, 

on  exhibition  of,  by  wife  against  liusband,  affidavits  to  contradict 
inadmissible,  170. 
ARTICLES  OF  WAR, 

how  proved,  593. 
ASSAULT.     And  see  tit.  SonJissavJt  Demesnei 

wife  competent  against  husband  on  indictment  for.  170. 
pleas  of  justification,  when  considered  as  proved,  t^M. 
plea  of  guilty  to  indictment  of,  and  payment  of  tine  rrndi  is  de- 
fendant competent  for  co-dclendant,  61*. 
ASSIGNEES  OF  BANKRUPT.     Sec  tit.  liankrupl  imd  Cndihn: 
official,  competent  witness  to  support  fiat,  120. 
admissions  by,  before  choice,  not  evidence  against,  398. 
Bb 
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ASSIG;\MENT, 

fraudulent,  doclarations,  fcc.  of  assignor  liow  far  admissible  to 

prove,  207. 
of  judgment,  how  proved,  G'JO. 
ASSIGNOR, 

competent  to  prove  that  ho  Iiad  no  property  in  thing  assigned,  42. 
ASSUMPSIT.    See  tit.  Contract. 

proof  of  less  than  amount  demanded  allowable,  847. 
ATHEIST 

incompetent  to  be  witness,  II. 
ATTACHMENT 

against  witness  for  non-attendance,  785. 
for  non-production  of  papers  according  to  order,  825. 
ATTAINDER, 

proof  of,  19. 
how  removed,  21. 

parliamentary,  how  shown  not  to  have  been  incurred,  21. 
ATTENDANCE 
of  witness, 

how  enforced,  779. 
remedies  for  non-attendance,  785. 
where  witness  in  custody,  783. 
before  commissioners  of  bankrupt,  793. 
before  justices,  ib. 
before  courts  martial,  {f>. 
before  inclosure  commissioners,  ib. 
before  arbitrator,  794.     And  see  tit.  Witness. 
ATTENDANT  TERM, 

surrender  of,  when  to  be  presumed,  476. 
ATTESTING  WITNESS 

convicted   of  infamous  crime,  proof  may  be  given  of  his  hand- 
writing, 19. 
competent  to  impeach  the  validity  of  instrument,  42. 
having  acquired  siibsequent  interest  in  instrument,  incompetent, 

]47. 
attorney,  bound  to  answer  as  to  execution  of  deed,  186. 
deceased,  declarations  of  not  admissible,  221,  292. 

general  evidence  of  character  admissible  as  to,  945. 
proof  of  execution  by  one  of  several,  sufficient,  438. 
proof  by,  of  execution  of  instrument  when  dispensed  with,  651. 
not  by  admission  of  pariy,  (i50. 
instrument  thirty  years'  old,  651. 
instrument  produced  by  party  claiming  under  it,  655. 
witness  not  fortbcoming,  657. 
dead,  ib. 
blind,  ib. 
insane,  ib. 
infamous,  ib. 
abroad,  tb. 
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ATTESTING  WITNESS— con;niuc(/. 
witness  interested,  G57. 
illness  of  witness,  G58. 
absence  of  witness,  ib. 
fictitious  witness,  G60. 
unauthorized  witness,  ih. 
witness  denying  signature,  ib. 
several  attesting  witnesses,  6G1. 
effect  of  proof  of  witness's  hand-writing,  ib. 
ATTORNEY, 

communications  made  to,  when  privileged  from  disclosure.     See 

tit.  Privileged  Communication. 
entry  made  by  deceased  attorney  evidence  of  legal  proceeding,  32G. 
undertaking  to  appear  by,  operates  as  admission,  3G'J. 
delivery  of  bill  by,  does  not  operate  as  estoppel,  390. 
not  dispensed  with  by  admission  of  debt,  ib. 
may  be  proved  by  secondary  evidence,  454,  fi/I. 
admission  by,  how  far  binding  on  client,  409.    And  see  Mmissioiu 
ATTORNEY,  LETTER  OF, 

Secondary  evidence  of,  what  sufficient  to  admit,  077". 
ATTORNMENT, 

tenant  not  estopped  by,  382. 
AUCTIONEER 

declarations  by  varying  conditions,  not  admissible,  773. 
admission  of  property  by,  in  advertisement  for  sale,  3G'J. 
AVERMENT 

by  whom  to  be  proved 
atfirmative,  827. 
negative,  828. 

against  presumption  of  law,  82i>. 
of  fact  peculiarly  within  knowledge  of  party,  ib. 
of  fact  admitted  by  pleadings,  832. 
what  sufficient  proof  of.     See  tit.  Variance  and  Substance. 
AWARD 

on  same  dispute,  inadmissible,  in  (jnestions  of  boundary,  278. 
allotments  in  execution  of,  how  proved,  442. 
of  arbitrator,  when  conclusive,  555 
submission  must  be  proved,  G27. 
and  appointment  of  referee,  ib. 
BAIL 

incompetency  of  as  witness  for  defendant,  SO. 

how  removed,  80,  15(!. 
wife  of  incompetent,  80,  159. 
BAILIFF.     And  see  OJficrr. 

admissions  by  parly  under  wliom  cognizance  made,  how  fir  evi- 
dence, 39.1,  n.  (1). 
judgment  against,  admissible  against  landlord,  51G. 
BALANCE, 

general  may  be  proved  by  parol,  454. 
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BANEv  BOOK 

evidence  of  transfer  of  stock,  598. 

proved  by  examined  copy,  039. 
BANKER, 

not  priviletjed  from  answering  as  to  customer's  balance,  170. 
possession  of  document  by  considered  as  possession  of  owrier,  CG4, 
BANKRUPT 

incompetent  witness  to  increase  fund,  87. 

or  support  fiat,  ih. 
rendered  competent  Jiow,  88,  ?i.  (2). 
wife  of,  incompetent  to  prove  bankruptcy,  159. 
letters  to,  when  admissible  to  prove  act  of  bankruptcy,  197. 
directions  by,  as  to  denial  to  creditor,  198. 

letters  and  declarations  of,  admissible  in  proof  of  tradings  or  act  of 
bankruptcy,  208. 
must  be  made  within  reasonable  time  after  act,  id. 
what  considered  reasonable  time,  208. 
what,  too  remote,  210. 
balance  sheet  not  admissible  against,  on  criminal  charge,  368. 
conduct  of,  before  commissioners,  admissible  evidence  of  petition- 
ing creditor's  debt,  873. 

estopped  from  disputing  commission  by  applying 

for  discharge  from  custody,  379,  385. 
not  by  giving  up  lease,  378,  ?i.  (2). 
by  other  acts  when,  ib.  385. 
BANKRUPTCY, 

proof  of,  when  renders  bankrupt  competent  witness  for  co-defend- 
ant, 57. 
effect  of  nolle  prosequi,  to  plea  of  bankruptcy,  55. 
separate  verdict,  effect  of,  and  when  allowed,  56,  58. 
proceedings  in,  whether  solicitor  bound  to  produce,  180. 
examinations  in,  evidence  against  examinant,  368. 
admission  of,  advertisement  by  auctioneer  amounts  to,  when,  369, 
attending  meeting  of  commissioners,  when,  371. 
suing  out  commission,  380. 
by  bankrupt.     See  Bankrupt. 
depositions  inconclusive  in  certain  cases,  576. 
BARGAIN  AND  SALE.    See  tit.  Enrolment. 
BARON  AND  FEME.    See  Husband  and  Wife. 
BARRATRY. 

conviction  of,  incapacitates  witness,  17. 
BASTARDY.     See  tit.  Legitimacy. 

married  woman  competent  to  prove  adultery,  171. 

but  not  non  access,  169. 
presumption  of,  462. 

where  birth  afler  divorce,  a  mensa,  463. 
alleged  putative  father,  privileged  from  answering  question  as  to 
that  fact,  914. 
BATTERY.     See  Assault  and  Trespass. 
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BEGINNING  AND  REPLY, 

which  party  entitled  to,  at  trial, 

general  rule,  834.     And  see  tit.  Omis  Prohandi. 
where  consideration  impeached,  834. 
where  issue  as  to  amount  due.to  plaintiff,  835. 
exceptions  to  rule, 

actions  for  personal  injuries,  836. 
libel  and  slander,  ib. 

if  action  in  su  bstance  for  tort,  form  immaterial, 
830. 
where  there  are  several  issues,  839. 
in  ejectment,  depends  on  real  issue  to  be  tried,  ih. 

what  admissions  entitle  party  to  begin,  ib. 
evidence  in  reply,  when  admissible, 

election  of  plaintiff  to  give  evidence  in  chief  in  an- 
swer to  defendant's  case,  843. 
effect  of  his  electing  to  do  so,  ib. 
where  defendant  proves  specific  fact,  ib. 
general  reply,  right  to, 

where  evidence  on  both  sides,  843. 
where  no  evidence  in  answer,  844. 
where  new  fact  stated  but  not  proved,  ib. 
in  criminal  cases,  844. 
BELIEF, 

of  witness  as  to  facts,  when  admissible,  898. 
BIBLE, 

entry  in,  admissible  as  matter  of  pedigree,  229. 
when  author  of  entry  must  be  shewn,  243. 
BIGAMY, 

proof  of  marriage,  when  dispensed  with  by  admission,  377,  Ji.  (4). 
provisions  of  9  G.  4,  c.  31,  as  to  effect  of  divorce,  in  cases  of,  549. 
consent  to  marriage  of  infant,  by  whom  to  be  proved  on  prosecu- 
tion for,  831. 
sentence  in  jactitation  suit,  not  conclusive  as  to  marriage,  546. 
first  marriage  not  provable  by  husband,  IGl. 
how  proved,  447. 
BILL  IN  EQUITY, 

admissible  as  evidence  in  matters  of  pedigree,  231. 

unless  post  litem  motam,  ib. 
whether  admissible  as  evidence  by  way  of  admission,  391,  557. 
admissible  to  shew  facts  in  issue,  557. 
BILL  OF  EXCEPTIONS, 
what,  946. 

in  what  cases  allowed,  947. 
when  to  be  tendered,  948. 
effect  of,  ib. 
how  waived,  ib. 
BILL  OF  EXCHANGE, 

parties  to  wiien  competent  as  witnesses,  125.     And  see  the  re- 
spective Titles. 
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BILL  OF  EXCUAKGE—conlinued. 

diahonor  of,  may  be  proved  by  entry  made  by  deceased  notary's 
clerk,  340. 

notice  of  dishonor  of,  provable  by  secondary  evidence,  454. 

admission  as  to,  by  prior  holder,  vvhen  evidence,  41.'). 

general  mode  of  dealini^as  to,  provable  by  parol,  454. 

payment  of,  when  presumed,  47i*. 

attested,  must  be  proved  by  attesting  witness,  G52. 

contemporary  parol  agreement  at  variance  with  terms  of,  not  ad- 
missible, 75G. 

parol  evidence  admissible    to  show  want  of  consideration,  757. 
n.  (2). 
or  illegality,  758. 
or  fraud,  ib. 

proof  of  indorsement  after  due,  sufficient  to  support  averment  of  in- 
dorsement before,  852. 

acceptance  of,  when  immaterial  averment,  854. 
BIRTH, 

time  of,  matter  of  pedigree,  225. 

place  of,  not,  226. 

may  be  proved  by  entry  of  deceased  accoucheur,  32G. 
BISHOP, 

admissions  of,  evidence  against  successor,  414. 
BISHOP'S  REGISTER, 

when  admissible  as  evidence,  GOl. 

inspection  of,  when  ordered,  808. 
BLANK 

in  will,  parol  inadmissible  to  supply,  750. 
BOND.     See  Obligor. 

cestui  que  trust  of,  admission  by,  received  against  obligee,  394. 

old,  how  proved,  G52. 

different  condition  to  that  contained  in,  cannot  be  shewn  by  parol, 
7G1. 

plea  of  solvit  ad  diem  on,  how  supported,  84G. 

to  husband  and  wife,  how  averment  of  supported,  859. 
BOND  SECURITY, 

for  administrator,  competent  witness  for  administrator,  117. 
BOOK, 

entries  in.     See  Entry,  Register. 

of  navy  office,  evidence  of  death  of  sailor,  597. 

of  bank,  evidence  of  transfer,  ib. 

Lloyd's,  evidence  of  capture,  598. 

at  master's  office,  to  prove  party  attorney,  ib. 

of  prison,  to  prove  date  of  commitment,  ib. 

of  clerk  of  peace,  to  prove   grant  of  deputation   as  game  keeper, 
598. 

of  custom  house,  as  to  cargo,  ib. 

of  poll  books  at  election,  ib. 

of  parish,  for  copies  of  rates,  599. 
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BOOK — continued. 

for  descent  of  paupers,  &c.,  ib. 
for  recording  indentures,  ib. 
of  vestry,  to  prove  election  to  parish  office,  GOO. 

to  prove  right  to  pew,  ib. 
of  rates,  to  prove  existence  and  residence  of  parishioner,  COl. 
of  land-tax  collector,  as  to  seisin,  601. 
of  bishop,  as  to  admission  of  curate,  GOl. 
of  corporation, 

what  is,  G41. 

Avhen  may  be  proved  by  examined  copy,  tb. 
proper  custody  of,  G41. 

admissible  to  prove  entry  of  public  notice,  G04. 
judgment  book  not  admissible  to  prove  judgment,  G15. 

nor  prothonotary's  book,  ib. 
minute  book  of  inferior  court,  to  prove  judgment,  622. 

of  quarter  sessions,  not  admissible,  623. 
ancient,  proper  custody  of,  (585. 
public,  proved  by  examined  copy,  God. 
ledger,  of  ecclesiastical  ct)urt,  to  prove  relati6nship,  64(1, 
act  book   of  ecclesiastical  court,  to  prove  grant  of  administration, 

647. 
book  of  revocations,  to  prove  probate  revoked,  647. 
inspection  of  public  book,  when  ordered,  806,  80!J. 
BORROWER, 

competent  for  plaintiff,  in  penal  action  for  usury,  116. 
BOUNDARY, 

parochial  and  manorial, 

prescription  as  to  may  be  proved  by  reputation,  251. 
maps  of,  262. 
perambulations,  259. 
award  as  to,  278. 

declarations  of  deceased  inhabitants,  2?3. 
surveys  admissible  evidence  of,  wlien,  41.^. 
private, 

reputation  inadmissible  to  prove,  255. 
presumption  as  to  ownership  of,  472. 
BREACH 

of  duty,  proof  rests  on  party  charging,  827. 
of  covenant,  involving  negative,  i)roof  of  on  plaintiff,  828, 
of  contract  or  duly,  proof  to  extent  of  allegation  uinicccssary,847. 
BRIBERY 

at  election,  party  who  has  been  bribed,  competent  witness,  II,  131. 
attempt  to  bribe,  admission  of  voter's  riglit,  371  n.  (3.) 
of  witnesses,  incapacitates  witness,  17. 
BRIBINC;  WlTNEt^S, 

conviction  of,  incapacitates  as  witness,  17. 
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BROKER, 

competent  witness  for  principal  lIioiij,i-Ii  claiming'  lion,  140. 

not  competent  in  action  against  principal,  when  broker's  miscon- 
duct allegetl,  1»7,  141. 
BULL  OF  THE  POPE, 

when  admissible,  5L<4. 
BURGLARY, 

previous  larceny  on  same  premises  inadmissible  as  presumption  of, 
41)3. 

on  charge  of,  prisoner  may  be  convicted  of  larceny,  849. 

immaterial  averment  in  indictment  for,  what  considered,  855. 
BYE-LAW, 

when  presumed  from  usage,  468. 

inpection  of,  when  considered,  81 1. 

CAPTAIN 

in  an   action  on  policy  incompetent  as  to  question  of  deviation^ 
J08n.  (3.) 

competent  as  to  original  destination, 
120. 
competent  to  prove  receipt  of  money  by  himself  to  use  of 

owner,  123. 
admisssion  of  owner,  evidence  against,  in  action  for  freight, 

395. 
possession    of  document  by,  considered   as  possession  by 
owner,  G64. 
CAPTION, 

of  record,  G23. 
CARRIER, 

competent  witness  to  prove  delivery  of  goods,  141. 
in  action  against,  what  considered  as  variance,  855. 
CAUSE  OF  ACTION, 

identity  of,  must  be  proved,  when  former  judgment  set  Op,  509* 
how  to  be  inferred, 
CERTIFICATE, 

parish,  how  far  conclusive,  395. 
apothecary's,  proof  of  lies  on  defendant,  4G5^ 
j)arish,  presumption  of  its  regularity,  470. 

proper  custody  of,  G36. 
of  conviction,  admissible  by  statute,  C07. 
of  matters  of  law  and  fact,  sometimes  admissible,  ib. 
under  sign  manual,  inadmissible,  G08. 
of  foreign  minister  as  to  marriage,  ib. 
of  secretary  of  war,  ib. 
of  justices,  ib. 
CESTUI  qUE  TRUST, 

conveyance  of  legal  estate  to,  when  j)resunied,  47G. 
CERTIORARI, 

on  indictment  removed  by.  prosecutor  competent  witness,  143. 
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CHANCERY, 

proceeding's  in.     See  tit.  Equity,  Adltiission,  Depositions,  and  the 
titles  of  the  respective  proceedings^ 
CHARACTER.     And  see  tit.  Infamy. 

hearsay  admissible  evidence  with  regard  to,-  199. 
evidence  as  to 

in  civil  suits  not  generally  allowed,  488j 

unless  character  the  paint  in  issue,  ib. 
adultery,  ib. 
defamation,  ib. 
seduction,  489. 
malicious  prosecution,  i5. 
In  criminal  cases, 

of  prosecutrix  in  rape,  490. 
of  prisoner,  tb. 

must  not  be  of  particular  acts,  491. 
effect  of,  491. 

witnesses  as  to,  not  usually  cross-examined,  492. 
may  be  answered  by  proof  of  previous  conviction,  ib. 
question  degrading  to,  witness  privileged  from  answering,  916. 
CHARTER-PARTY, 

attesting  witness  to,  having  acquired  subsequent  interest,  incom- 
petent, 147. 
parol  evidence  inadmissible  to  vary  terms  of,  755. 
CHARTULARY, 

when  admissible  in  proof  of  ancient  writing,  633—^86. 
proper  custody  of,  G33. 
CHEAT, 

other  acts  of  cheating,  admissible  on  indictment  for,  497. 
in  game,  loser  compelcnt  witness  on  indictment  for,  G7. 
CHILDREN, 

competent  as  witnesses,  if  of  sufficient  understanding,  5. 

cannot  be  examined  without  oath,  ib. 

trial  postponed  to  instruct  in  nature  of  an  oath,  6. 

when  aj)plication  should  be  made,  id. 
statements  by,  made  to  others  inadmissible,  ib. 
preliminary  inquiry  as  to  competency  of,  how  conducted,  7. 
evidence  of,  though  unsupported  sufficient  to  convict,  ib. 
CHINESE,' 

how  sworn,  10  n.  (3). 
CHIROGRAPH 

of  tine,  evidence  of  fine,  614. 

but  not  of  proclamations,  615. 
CHRONICLE.     See  Hislori/. 
CHURCHWARDEN, 

entry  by  deceased  churchwarden  admissible  as  to  customary  6b 
ligation  to  repair  church,  •)'27. 
CIRCUMSTANTIAL  EVIDENCE.     Sec  M.  Presumption. 
CLERGYMAN.     And  see  Parson. 
Cc 
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CLERGYMAN— continvcd. 

confessions  made  to,  not  privilofred,  177. 

quarc^  if  hound  to  answer,  ib.  n.  (2.) 
declarations  of,  inadmissible  in  matters  of  pedigree,  245. 
CLERK, 

of  attorney,  communications  made  to  privileged,  175. 
of  barrister,  ib. 

to  commissioners,  &c.  communications  to,  not  privileged,  177. 
construction  of  oath  of  secrecy,  ib. 
acknowledgment  of  evidence  of  appoint- 
ment, 371. 
entry  by  deceased  clerk  admissible,  to  prove  tender,  327. 

delivery  of  bill,  339. 
dishonor  of  bill  of  ex- 
change, 340. 
CO-CONSPIRATOR.    See  tit.  Conspiracy. 
CO-CONTRACTOR, 

not  competent  as  witness,  when,  85. 
release  to  one,  renders  all  competent,  158. 
admission  of  one,  evidence  against  all,  399,  400. 
CO-DEFEND  A  NT.     See  tit.  Defendant, 
COHABITATION, 

marriage  presumed  from,  4G3. 
COLLECTOR 

of  taxes,  entries  by,  evidence  of  receipt  of  money,  when,  311. 
of  tolls,  account  with,  estoppel  from  disputing  appointment,  380. 
entries  by,  admissible,  though  fact  provable  by  living  witness,  44L 
COLLEGE, 

visitors  of,  their  sentences,  how  far  conclusive,  553. 
COLONIAL  LAW, 

how  proved,  625. 
COMMERCIAL  REGULATIONS, 

of  foreign  state,  how  proved,  G24,  n.  (7),  G2G. 
COMMISSIONER 

of  turnpike  act,  competent  witness,  135. 

of  customs,  &c.,  official  communications  of  privileged,  193. 

of  inclosure,  allotments  by,  how  proved,  442. 

attendance  of  witnesses,  793. 
for  taking  affidavits,  proof  of  appointment  unnecessary  on  indict- 
ment for  perjury,  453. 
of  excise,  judgment  of  condemnation  by,  conclusive,  553. 

depositions  before,  when  admissible,  567. 
for  settling  debts  of  army,  certificate  of  conclusive,  553. 
of  bankrupt,  attendance  of  witnesses  before,  793,  783. 
COMMITMENT, 

prison  book  evidence  as  to  date  of,  598. 

not  as  to  cause  of,  ib.  n.  (5.) 
COMMITTEE, 

examination  before  admissible  on  trial  for  misdemeanor,  368. 


INDEX.  971 

COMMON, 

rights  of,  reputation  admissible  to  prove  prescription  for,  Sol. 

prescription  for,  how  statement  in  pleadinors  to  be  sup- 
ported in  plea  in  bar,  858. 
in  action  for  disturbance,  ib. 
COMMONER, 

when  a  witness,  139,  n. 
COMPARISON  OF  HANDWRITING, 
how  far  allowable  by  witness,  694. 
by  jury,  699. 
COMPENSATION.     See  Expenses. 
COMPETENCY.     See  tit.  Witness,  Incompetenaj. 

of  infamous  witness,  how  restored,  20. 
COMPROMISE, 

admission  during  treaty  for,  not  evidence,  365. 

if  declared  to  be  without  prejudice,  366. 
unless  compromise  completed,  ib. 
or  admissions  made  before  an  arbitrator,  ib. 
or  not  affecting  merits,  367. 
offer  to,  admissible,  367. 
CONDEMNATION, 

judgment  of,  when  conclusive, 
in  Exchequer, 

when  suit  in  rem,  551. 
when  in  personam,  552. 
of  acquittal,  552. 
in  court  of  Admiralty,  551. 
in  foreign  court  of  Admiralty,  553. 
by  commissioners  of  excise,  ib. 
CONDITION 

of  bond,  different  to  that  stated,  cannot  be  shewn  by  parol,  761. 
of  sale,  parol  declaration  of  alteration  in,  inadmissible,  772. 
CONFESSION, 

grounds  of  admissibility,  419. 

Avholc  statement  to  be  received,  420. 

effect  of  favorable  part  of,  as  evidence  for  prisoner,  421. 

by  demeanor,  422. 

how  far  requires  confirmation,  423. 

must  be  voluntary,  ib. 

usual  question  on  that  point,  ib. 

not  admissible  if  made  on  oath,  424. 

made  as  witness  against  another,  whether  admissible, 

425. 
oath  administered  by  mistake,  425. 
not  invalidated  by  spiritual  inducements,  ib. 
or  bv  prisoner's  intoxication,  426. 
nor  by  deception  used  to  extract  it,  ib. 
nor  thougii  consisting  of  answers  to  questions,  127. 
nor  though  made  during  illegal  custody,  tb. 
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CONFESSION— continued. 

or  without  previous  caution  by  magistrate,  428. 
by  whom  inducement  made  renders  void,  ib. 
constable,  429. 
prosecutor,  430. 
strangers,  {/>. 
objection  from  inducement  removed  by  subsequent  caution, 

430. 
or  by  discovery  of  property  agreeably  to  confession,  432. 
expressions  accompanying  delivery  of  property,  how 
far  admissible,  ib. 
when  void,  acts  done  in  consequence  also  inadmissible,  433, 
made  by  another  inadmissible,  4133. 

statement  of  co-conspirator  unless  part  of  res  gesta,  434, 
in  treason,  valid  if  made  to  two  witnesses,  435. 

one  witness  sufficient,  where  overt  act  actual  attempt  oij 

King's  life,  43G. 
or  if  adduced  in  confirmation  of  other  evidence,  ib. 
or  relating  to  collateral  facts,  ib. 
when  reduced  to  writing  cannot  be  proved  by  parol,  446. 
subsequent  parol  statement,  446. 
informal  examination,  446. 
CONFIDENTIAL  COMMUNICATION.    See  tit.  Privileged  Conmur 

nication. 
CONFIRMATION 

of  evidence  of  child,  17, 

of  accomplice,  30. 
CONSENT, 

negative  of,  how  proved,  439,  828, 
when  to  be  proved,  828. 
to  marriage  of  infant,  by  whom  to  be  proved  in  bigamy,  83J. 
CONSIDERATION, 

want  of,  in  deed,  parol  inadmissible  as  to,  757.     And  see  Estop. 
in  contract  not  under  seal,  parol  admissible,  ib. 
in  bill  or  note,  ib.  n.  (2), 
illegality  of, 

in  deed,  758,  759,  and  n.  (I ), 
in  contract,  758,  n.  (1.) 
in  bill  or  note,  ib.  n.  (1),  ad  Jin. 
in  annuity,  760, 
fraud  as  to,  different  considerations  stated,  759. 

party  charged  with  fraud  cannot  prove  diiferent  considera- 
tion, 763. 
different  to  that  stated  may  be  shewn  when  not  inconsistent,  761. 
where  none  expressed,  may  be  proved  by  parol,  762. 
CONSOLIDATION  RULE, 

party  to,  incompetent  as  witness,  84. 
CONSPIRACY, 

conviction  of,  when  incapacitates  witness,  17. 
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CONSPIRACY— co?i7n?«c(/. 
when  not,  18. 

Avife  of  one  conspirator  incompetent  for  the  others,  1G9. 
to  procure  marriage,  husband  incompent  to  prove  marriajre,  IGl. 
letters  and  declarations  of  co-conspirators  when  admissible  as  part 
of  res  ^£5^,210,  434. 

paper  printed  by  order  of  co-conspirator,  211. 

drafts  of  letters,  ih. 

exclamation  of  mob,  212. 

inscription  on  banners,  ih. 

not  letter  to  non-conspirator  containing  simple  narration, 

212. 
tracts,  &c.,  214. 
treasonable  toasts,  ib. 

papers  in  co-conspirator's  possession  before  and  after  ap- 
prehension, 214. 
resolution  at  meeting,  how  proved,  450. 

to  cheat,  other  acts  of  cheating  evidence  on  indictment  for,  497. 
to  riot,  previous  riotous  meeting  evidence,  498. 
acts  and  declarations  of  prisoner  when  admissible  in  liis  favor,  499, 
CONSTABLE, 

inducement  held  out  by,  invalidates  confession,  when,  429. 
what  considered  insufficient  description  of,  84S. 
CONSTAT.     See  ExempJIficalion. 
CONTEMPT.     See  Attachment. 
CONTRACT 

for  mutual  indemnity  in  illegal  act,  does  not  render  contractor  in- 
competent for  defendant  co-coniractor,  107. 
admission  of,  may  be  proved  witliout  notice  to  produce,  3G4. 
in  writing,  parol  evidence  of,  inadmissible,  442. 
as  to  tenancy,  ib. 
work  and  labour,  443. 
unless  collateral  to  question  at  issue,  444. 
terms  of,  not  to  be  presumed  from  other  contracts,  482. 
admissibility  of  parol  evidence  to  vary  or  annul.     See  Parol  Evi- 
dence. 
breach  of,  proof  to  extent  of  allegation  unnecessary,  847. 
statement  of,  effect  of  variance  in  proof,  852,  850'. 
what  considered  as  variance,  855. 
when  sufficient,  85G. 

when  allowed  to  be  amended  at  nisi prius,  87J. 
CONVEYANCER, 

whether  confidential  communications  made  to,  privileged,  17.5,  n. 

(7). 
CONVEYANCE, 

admission  of,  how  far  dispenses  witii  proof  of  execution,  3G.5. 
in  writing,  oral  evidence  of  inadmissible,  442. 
of  legal  estate  to  bencficiiil  owner,  when  presumed,  475. 
CONVICTION.     And  see  Judirmcnt. 
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CONVICTION— continued. 

of  infamous  crime,  how  proved  in  order  to  incapacitate  witness,  20. 
admission  of,  not  evidence,  3G5. 

for  penalties  in  exchequer,  not  conchisivc  on  strangers,  552. 
by  magistrates,  copy  of,  matter  of  right,  803. 
CO-OBLIGOR.     Sec  Obliiror. 
CO-PLAINTIFF.     See  tit.  Plamtiffand  Party. 
COPY 

of  copy,  inadmissible  as  secondary  evidence,  445,  n.  (2). 
of  entry,  not  admissible  to  rofresli  witness's  memory,  449. 
examined,  of  record  admissible,  452,  C15,  618, 

of  act  of  state,  626. 

of  court  rolls,  452. 

of  foreign  law,  624. 

of  entries  in  public  books,  ib. 

of  judgment  of  inferior  court,  623. 

of  private  act,  611. 

of  decree  in  equity,  619. 

of  depositions  in  equity,  629. 

of  affidavit  in  equity,  ib. 

of  award  in  elegit,  632. 

of  public  writings  not  judicial,  638. 

of  court  rolls,  639. 

of  corporation  books,  641. 

of  parish  register,  642. 

of  ships  register,  643. 

of  India  registry,  642. 

of  ledger  book  of  ecclesiastical  court,  646. 

of  act  book  of  ecclesiastical  court,  647. 
under  seal  of  court  when  proper  proof  of  record,  612. 
office  copy  evidence,  if  in  same  cause,  613. 

otherwise  must  be  proved  to  be  examined,  ib. 
made  by  authorized  officer,  admissible  witliout  proof  of  examina- 
tion, 614. 

chirograph  of  fine,  ib. 

enrolment,  ib. 

when  not  sufficient,  688. 
made  by  unauthorized  officer,  must  be  proved  to  be  examined,  615. 

copy  of  judgment  by  clerk  of  treasury,  ib. 

enrolment  with  clerk  of  peace,  ib. 

proclamations  of  fine,  ib. 
certified,  of  proceedings  in  insolvent  court  admissible,  623. 
attested  by  judges  clerk,  of  depositions  taken  at  chambers  suffi- 
cient, 631. 
admissibility  of,  as  secondary  evidence,  684. 

examined  copy,  684. 

copy  by  deceased  clerk,  682,  684. 

old  copy  of  deed,  683. 

copy  of  enrolment,  686. 
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COPY — continued. 

exemplified  copy  of  letters  patent,  689. 
copy  of  ancient  deed,  ib. 
COPYHOLD, 

admissions  and  surrenders  to,  how  proved,  639. 
COPYHOLDER, 

writings  by  deceased  copyholders,  received  as  evidence  of  reputa- 
tion, 2G2. 
declaration  against  interest  by,  317. 
inspection  of  court  rolls  by,  810. 
CORONER, 

depositions  before,  when  admissible,  565 — 570.     And  sec  Deposi- 
tion. 
inquisition  of,  not  conclusive,  585.     And  see  Inquisition, 
CORPORATION, 

members  of,  parties  to  suit,  generally  incompetent,  48^ 
unless  free  from  interest,  49. 
not  parties  to  suit,  incompetent,  when,  93. 
rendered  competent  by  resignation,  155. 

by  disfranchisement,  ib. 
how  effected,  ih. 
admissions  by,  how  far  binding  on  corporation,  395,  n.  (2.), 
act  of  incorporation  proved,  641,  n. 
books  of,  evidence  between  members,  375,  604. 
unless  in  individual  capacity,  376. 
admissible  to  prove  public  matter,  604. 
how  proved,  641. 

inspection  of,  when  ordered,  810,  812. 
CORPORATOR, 

competency  as  witness,  48,  93. 
how  restored,  155. 
COSTS.    Incompetency  from  liability  to.     See  tit.  JfltncSs. 
of  prosecution,  when  allowed,  790.     See  Expense. 
of  depositions,  &e.  taken  under  1  W.  4,  c.  22,  797. 
CO-TRESPASSER, 

competent  for  defendant  in  action  for  same  trespass,  lH.. 
unless  when,  60. 
COUNSEL, 

communications  to,  when  privileged  from  disclosure.    Sec  tit- 

Privileged  Communication . 
option  of,  to  relate  his  statements  on  making  motion,  175  n.  (1.^ 
admissions  by,  how  far  evidence  against  client,  410. 
COUNTER  CLAIM, 

set  up  in  making  admission,  proved  by  admission,  363'. 
COUNTERPART 

may  be  proved  wiiliont  notice  to  produce  original,  670. 
COURT, 

jurisdiction  of,  prescription  may  be  established  by  reputation,  251. 
judgments  of.    Sec  Judgment. 
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COURT  MARTIAL, 

sentence  of",  -tvlicn  conclusive,  554. 
attendance  of  witncsse-j  before,  71)3. 
COURT  ROLLS, 

entries  on,  admissible  to  prove  manorial  right  or  custom,  2G1,  G04. 
not  otherwise  evidence  as  admissions  against  copyholders, 
376. 
copies  of  admissible  evidence,  453,  039. 
inspection  of  when  allowed,  807,  810. 
COVENANT, 

in  action  of,  for  waste,  proof  of  acts  sliort  of  waste  inadmissible, 
84G. 

but  breach  to  extent  of  allegation  need 
not  be  proved,  847. 
qualified,  what  variance  in  proof  of,  858. 
COVERTURE.     See  Husband  and  Wife. 
CREDIT 

of  witness, 

writing  affecting,  not  to  be  proved  by  inferior  evidence,  44L 
how  impeached, 

by  cross-examination,  908. 

by  proof  of  general  character,  923. 

particular  acts  inadmissible,  ib. 

mode  of  examining,  925. 

how  proof  rebutted,  ib. 

by  proof  of  contrary  statement,  ib. 

but  witness  must  be  previously  Cross-examined  on  the  point, 

926. 
and  if  statement  in  tvriting  it  must  be  shewn  to  witness', 
929. 

unless  lost,  93 L 
whether  witness  may  be  asked  generally  as  to  different 

statement  in  a  letter,  932. 
statement  must  be  relevant  to  issue,  938. 
and  witness  may  be  re-examined  as  to  other  parts  of  state- 
ment, shewing  his  meaning  and  motive,  940. 
but  not  as  to  another  previous  statement  agreeing  with  his 
examination  in  chief,  944. 
when  a  party  may  discredit  his  own  witness, 

bv  general  evidence  of  bad  character  inadmissible,  902. 

but  contradiction  as  to  material  fact  relevant  to  issue  admissi- 

ble,  902. 
by  proof  of  contrary  statement  made  by  witness,  904. 
CREDITOR 

of  bankrupt,  incompetent  witness  to  increase  fund,  90. 
or  support  fiat,  ib. 

unless  he  has  assigned  his  debt,  119. 
of  insolvent  debtor,  incompetent  witness  to  increase  fund,  90. 
unless  he  has  assigned  his  debt,  119. 
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CREDITOR— confinwec/. 

of  testator  or  intestate  competent  for  executor  or  adminislrator, 
118,  119,  and  n.  (2.) 

crimejY  falsi, 

conviction  of  incapacitates  witness,  17. 
what  constitutes,  ib. 
CRIMES, 

what  incapacitate  witness,  17. 
sentence  of  foreign  court  as  to,  coDcIusive,  536. 
sentence  of  ecclesiastical  court  as  to,  inadmissible,  548. 
CRIMINAL  CONVERSATION, 

letters  of  wife,  when  admissible  in  action  for,  201. 
admission  of  adulter)',  renders   proof  of  marriage   unnecessary, 
when,  377  n.  (4.) 
CROSS-EXAMINATION, 

witness  merely  producing  papers,  not  subject  to,  908. 

want  of  opportunity  for,  renders  depositions  inadmissible,  5C8,  et 

seq. 
rules  as  to,  in  criminal  cases,  844  n.  (4.) 
as  to  competency,  885,  149. 
leading  questions  allowable  in,  how  far,  886,  912. 
where  witness  unwilling,  id. 
where  willing,  ib. 
witness  privileged  from  answering  on,  91.%    And  see  tit  Privilege. 
does  not  give  opposite  party  right  to  reply,  tliough  proving  new- 
fact,  939. 

unless  additional  evidence  given,  ib. 
writing  proved  on,  at  what  time  to  be  put  in,  940. 
CROWN, 

grant  from,  when  presumed,  475. 
CURTESY, 

tenant  by,  incompetent  as  witness  for  party  claiming  erparte  »mi- 
lema,  92. 
CUSTODY, 

of  documents,  what  the  projier  place  of,  033. 
CUSTOM.     And  see  Hearsay  and  Usage. 

of  manor,  may  be  proved  by  reputation,  251. 

dcclaralion  of  deceased  copyholder  admissible,  284. 
of  corporation,  ib. 

of  manor,  court  rolls  admissible  in  questions  between  copyholdcrw, 
or  copyholders  and  strangers,  37G. 
whence  to  be  presumed,  474. 
not  to  be  prcsuiucd  from  custom  of  other  manor,  4H."{. 
unless  both  formerly  hold  under  otie  lord,  484. 
or  one  anciently  parcel  of  the  other,  il>. 
or  manor  within  district  subject  to  peculiar  tenure,  ib. 
or  custom  laid  as  custom  of  the  country,  485. 
of  parish  as  to  tything,  not  to  be  presumed  from  custom  in  otJior 
parishes,  487. 

Dd 
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regulating  subject  of  written  contract,  admissibility  of  parol,  of 
the  country  as  to  tenancy,  7G4. 
of  merchants, 

meaning  of  warranty  in  policy,  7G7. 
contract  for  seamens'  wages,  708. 
most  not  be  inconsistent  with  contract,  769. 
CUSTOM-HOUSE, 

entry  at,  not  conclusive  as  to  property,  385. 
presumption  arising  from,  471. 
CUSTOM-HOUSE  OFFICER 

competent  witness,  tliough  entitled  to  penalty,  139 

DAMAGES, 

in  action  for,  plaintiff  entitled  to  begin,  83G. 

form  of  action  immaterial  if  substantially  for  fori,  ib. 
laid,  cannot  be  increased  by  amendment  at  nm  p'iiis,  873, 
DEAF  AND  DUMB. 

when  competent  as  witness,  4. 
how  examination  taken,  ih. 
DEATH, 

and  time  of,  matter  of  pedigree,  225. 

presumption  of,  from  absence,  468. 

of  subscribing  witness,  renders  proof  of  hand- writing  admissiblCj 

657. 
manner  of,  in  murder,  proof  of  in  substance  sufficient,  850. 
DEBT, 

proof  of  less  amount  sufficient  to  support  action  of,  847. 
DECLARATION 

of  wife,  as  husband's  agent  admissible,  172. 

as  to  cause  of  elopement,  206. 
accompanying  possession,  admissible  as  to  nature  of  possession, 

when,  205. 
as  to  fact  of  possession,  ih. 
of  patient  to  medical  man,  202. 
part  of  res  gestcR,  when,  206. 

of  bankrupt  as  to  trading,  208. 

or  act  of  bankruptcy,  ib. 
of  conspirator  admissible  against  co-conspirator,  when,  210. 
when  not,  213. 
collateral,  216. 

by  deceased  attesting  witness,  inadmissible,  221. 
family,  in  matters  of  pedigree.   And  see  tit.  Hearsay. 
forms  in  which  admissible,  227. 
limitations  within  which  admissible,  240. 
of  midwife  or  accoucheur,  244. 
godmother,  245. 
clergyman,  ib. 
in  matters  of  general  interest,  250.     And  see  Hearsay. 
forms  in  which  admissible,  261. 


INDEX.  979 

DECLARATION— confmucrf. 

limitations  under  which  admissible,  2Crf). 
post  litem  motam,  272. 
of  persons  in  pari  jure,  282. 
of  persons  still  living,  284. 
dying.     See  dying  declarations. 
against  interest.     And  see  Hearsay. 

relating  to  receipt  of  money,  311. 
to  occupation,  ?A5. 
right  to  property,  ib. 
must  be  against  interest  on  the  whole,  320. 
not  admissible  for  party  claiming  under  declarant,  ib. 
may  be  verbal,  32.'>. 
parts  of  not  affected  by  interest,  admissible,  ib. 

but  not  wlicre  merely  colhiteral,  328. 
admissible,  tliough  declarant  would  have  been  incoinpeteat, 

329. 
and  tliough  fact  provable  by  other  evidence,  330. 
character  of  declarant  generally  to  be  proved  aliunde,  ib. 
in  course  of  duty,  333,  et  scq.     And  see  Hearsay. 

admissible  though  other  evidence  attainable,  340. 
must  be  contemporaneous  with  fact  inferred,  341. 
and  made  in  the  ordinary  course  of  business,  342. 
inadmissible  for  party  claiming  under  declarant,  344. 
of  prisoner,   accompanying   restoration  of  property,   admisaible, 
when,  432. 
in  cases  of  conspiracy  and  treason,  admissible  for  him, 
when,  499. 
admissible  though  fact  provable  by  living  witness,  440. 
DECREE, 

admissible  in  proof  of  public  right,  when,  263,  n.  (2.) 
of  foreign  court,  when  conclusive,  532. 
of  ecclesiastical  court,  when  conclusive,  543. 
of  court  of  equity,  when  conclusive,  55G.     And  see  tit.  JiuJgmcHt. 
how  proved,  619. 

whole  record  must  be  produced,  ib. 
unless  where  ancient,  G20. 
DEED, 

relating  to  client's  title,  attorney  not  allowed  to  disclose,  185. 

nor  deed  of  composition,  ]8<j. 
execution  of,  attorney,  attesting  witness,  not  privileged  as  to,  18G. 

whether  as  to  erasure,  187,  188,  n.  (1). 
alteration  of,  attorney  privileged  from  answering  to,  188. 

or  as  to  stamp,  ib. 
fraudulent,  declarations  by  grantor  liow  far  admissible  r.s  to,  207. 
recital  in,  admissil)le  as  evidence  in  cases  of  pedigree,  239. 

not  against  strangers,  230. 
descriptions  in,  admissible  in  matters  of  public  riglit,  201. 
admission  of,  when  may  be  proved  without  notice  to  jiroducc,  304. 
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operates  as  estoppel  between  parties,  386. 

ns  prima  facie  evidence,  between  party  and  stranger,  387. 
Jiow  far  admissible  for  stranger  against  party,  fJSti. 
receipt  indorsed  on  docs  not  operate  as  estoppel,  388. 
execution  of,  may  be  proved  by  one  of  several  subscribing  wit- 
nesses, 438. 
registered,  memorial  inadmissible  to  prove,  445. 
delivery  of,  when  presumed,  470. 
how  proved, 

by  attesting  witnesses,  649. 
exceptions  to  the  rule, 

deed  thirty  years  old,  651. 
extent  of  exception,  652. 
seal  of  corporation,  ib. 
erasure,  653. 

witness  known  to  be  alive,  G53. 
deed  produced  in  pursuance  of  notice  by  party  claim- 
ing under  it,  65.5. 
attesting  witness  not  forthcoming,  657. 
dead,  ib. 
blind,  ib. 
insane,  il>. 
infamous,  ib. 
abroad,  ib. 
illness  of  attesting  witness,  658. 
absence  of  attesting  witness,  ib. 

due  inquiry  for,  what  amounts  to,  ii. 
fictitious  attesting  witness,  660. 
unauthorized  attesting  witness,  ib. 
attesting  witness  denying  signature,  ib. 

identity  how  proved,  660. 
several  attesting  witnesses,  6G1. 
effect  of  proof  of  hand-writing  of  witness,  ii, 

whether  identity  of  party  need  be  proved,  ib.  u.  (4.) 
secondary  evidence  of,  when  admissible, 

deed  in  possession  of  party  using  it,  662. 
deed  in  possession  of  other  party, 
notice  to  produce,  662. 

extent  or  rule  requiring,  ib. 
effect  of  notice,  663. 

what  evidence  of  possession  necessary,  GCA. 
possession  by  privies,  ib. 
possession  by  independent  party,  ib. 
form  of  notice,  655. 
service  of,  on  %vhom,  ib. 

within  what  time  of  trial,  ib. 
effect  of  non-production,  666. 
deed  called  for  but  not  used,  667. 
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deed  inspected,  6G8. 
time  for  demanding  production,  ii. 
notice  to  produce,  when  dispensed  with,  CG8. 
notice  from  proceedings,  ib. 
trover,  668. 
theft,  669. 
posf^esion  fraudulent,  G70. 
counterpart,  G70. 

deed  in  court  in  possession  of  other  party,  671. 
not  forthcoming  according  to  notice,  G73. 
destroyed,  G74. 

privileged  from  production,  id. 
not  found  on  inquiry,  ib. 

what  sufficient  inquiry,  id. 
what  sufficient  secondary  evidence  of, 

when  attesting  witness  must  be  called,  682. 
recital  in  other  deed,  683. 
old  copy,  ib. 
abstract,  ib. 

enrolment  under  27  Hen.  8,  686. 
ancient,  usage  admissible  in  construction  of,  747. 
parol  evidence  to  vary  or  discharge,  generally  inadmifieible,  753. 
exceptions  to  rule, 

want  of  consideration,  757,  n.  (3).  And  see  Estoppel. 
illegality,  758. 
fraud,  759. 
to  shew  diffi:)rent  consideration  consistent  with  deed,  761. 
no  consideration  expressed,  762,  and  n.  * 
different  use,  7G1. 

delivery  at  diffisrent  time,  763,  (as  an  escrow,  note, 
to  shew  custom  regulating  subject  of  deed,  764. 

custom  not  inconsistent  with  deed,  769. 
not  admissible  to  shew  subsequent  alteration,  774. 
nor  to  sliew  deed  discharged,  776. 
registration  of,  how  proved,  614,  n.  (5). 
variance  in  proof  of,  when  fatal, 

when  tenor  of  deed  set  out,  858. 
when  substance  stated,  859. 
DEFAMATION, 

character  not  relevant  inquiry,  in  action  for,  468. 
other  words  spoken  by  defendant,  admissible  as  to  animus,  497. 
DEFAULT, 

judgment  by,  effect  as  to  competency  cf  party  as  witness.    Sec  lit. 
Parly  and  Wilncss. 
DEFENDANT.  And  sec  tit  Party. 

in  civil  suit,  rendered  competent  witness  for  co-dcfcDdaat,  whcu 
by  judgment  by  default 

in  actions  on  contract. 
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generally  remains  incompetent,  50,  51.  » (2) 
except  where  he  cannot  claim  contribution,  52. 
in  actions  on  tort 

becomes  competent/or  co-defendant,  59. 

trover,  trespass,  ejectment,  53, 55. 

doubts  as  cases  where  but  one  assessment  of 

damages,  53.  and  n.  (3) 
remains  incompetent  agai  nst  co-defendant,  54. 
except  in  ejectment  to  prove  possession,  ib. 
by  noUe  prosequi 

when  entered  to  plea  of  bankruptcy  and  certificate  ren- 
ders defendant  competent  for  co-defendant,  57. 
by  separate  verdict 

allowed  in  actions  of  tort,  where  defendant  unnecessa- 
rily sued,  58. 
seldom  allowed  in  actions,  on  joint  contract,  56, 58. 
by  striking  name  out  of  record, 

allowed  where  defendant  sued  by  mistake,  Gl. 
in  criminal  proceedings,  rendered  competent, 
by  nolle  prosequi,  09. 

by  plea  in  abatement,  and  judgment  in  his  favour,  ib. 
by  separate  verdict,  ib. 
by  pleading  guilty  and  paying  fine,  ih. 
not  rendered  competent  by  suflfering  judgment  by  default,  70. 
in  equity  suit,  competent  on  issue  directed,  when,  142. 
in  action  for  malicious  prosecution,  his  evidence  before  grand  jury 

admissible,  143. 
privilege  of,  not  to  be  examined,  156. 

when  may  be  waived,  158. 
admission  by,  not  evidence  against  co-defendant  in  tort,  399. 
DELIVERY  OF  BILL 

does  not  amount  to  estoppel,  390. 
by  attorney,  not  dispensed  witli  by  admission,  ib. 
DELIVERY  OF  DEED, 

when  presumed,  470. 
DELIVERY  OF  GOODS, 

may  be  proved  by  deceased  servant,  336. 
DEMAND 

of  inspection  of  documents,  825. 
after  tender,  allegation  of  how  supported,  849. 
DEMURRER  IN  EQ.IJITY 

does  not  amount  to  admission  of  charges  in  bill,  557. 
DEMURRER  TO  EVIDENCE, 
what,  948. 
object  of,  949. 

what  it  admits,  ih.  and  n  (3). 
how  decided,  950. 

decision,  how  appealed  against,  ib. 
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how  drawn  up,  951. 
damages  assessed  conditionally,  tb. 
DEPOSIT 

of  penalty,  obligor  for  costs  rendered  competent  by,  15G. 
of  deeds  as  security,  attorney's  knowledge  as  to  date,  &c.  privi- 
leged, 181. 
DEPOSITIONS 

on  interrogatories, 

competency  of  witness  cannot  be  objected  to  at  trial,  149. 

in  equity,  admissible  as  evidence  in  matters  of  pedigree,  931. 

unless  post  litem  notam, 
before  magistrate,  not  admissible  against  prisoner  on  other  pro- 
ceedings, 377. 
principle  of  admissibility  as  evidence,  5G0. 

entire  deposition  must  be  received,  5G1. 
effect  of  in  evidence,  5G1. 
must  have  been  taken  injudicial  proceeding,  ib. 
in  equity  bill  and  answer  must  be  proved,  5G1. 
except,  when,  ih. 
answers  to  cross  interrogatories  must  be  read  also,  56^1. 
not  admissible,  unless  suit  regular,  5G2. 
de  bene  esse,  not  admissible  where  witness  dies  before  answer, 
574. 

or  before  witness  can  be  examined  again,  575. 
unless  defendant  in  contempt  for  not  answering,  574. 
not  admissible  when  witness  living,  though  too  ill  to  attend, 
577. 
in  ecclesiastical  courts,  5G3. 
before  magistrates  on  charge  of  felony,  5G3. 
must  be  in  writing,  5GG. 
need  not  be  signed  by  witness,  5G7. 
several  depositions,  ib. 

need  not  contain  immaterial  parts  of  statement,  5G7. 
must  be  taken  in  presence  of  prisoner,  5G9. 

unless  witness  resworn,  ib. 
admissible   on  different   charge   if  transaction  the 

same,  573. 
admissible  when  witness  ke])t  away  by  prisoner,  57G. 
on  information  for  misdemeanor,  5G4. 
before  coroner,  565. 

whetlier  admissible  if  taken  in  absence  of  prisoner,  579  and  n(l). 
before  commissioners  of  excise,  admissible  where  witness  dead, 

56S. 
of  absent  or  infirm  witness,  568. 

not  admissible  unless  between  same  parties  as  in  former  suit,  5G8. 
or  between  privies,  571. 
or  real  parties,  572. 
or  where  produced  as  licarsay  evidence,  of  reputation,  575. 
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or  to  contradict  witness,  576. 
not  admissible  unless  subject  matter  of  suit  same  as  in  former  auit, 

573. 
when  conclusive, 

under  bankrupt  act,  576. 
under  mutiny  act,  ib. 
when  admissible  on  account  of  illness  of  witness,  577. 

or  absence  of  witness,  578. 
how  proved, 

in  equity,  by  examined  copy,  629. 

bill  and  answer  to  be  produced,  628. 
unless  ancient  suit,  ib. 
or  defendant  in  contempt,  iO. 
or  has  had  opportunity  to  cross-examine,  629. 
or  where  order  to  read,  629. 
on  interrogatories 

commission  to  be  produced,  629. 
unless  in  ancient  suit,  ib. 
before  magistrate, 

by  magistrate  or  clerk,  630. 

or  by  proof  of  prisoner's  handwriting,  ib. 

not  if  he  only  makes  his  mark,  ib. 
at  judge's  chambers, 

by  copy  made  by  clerk,  631. 
under  excise  laws,  copy  not  allowable,  805. 
cross-examination  upon,  in  criminal  cases,  rules  as  to,  814  n  (4). 
DEPRIVATION, 

sentence  of,  by  visitor  of  college,  conclusive,  553. 
by  charity  trustees,  conclusive,  554. 
DESCENT, 

course  of,  in  manor  proved  by  customary,  261. 
DESCRIPTION, 
variance  in, 

in  action  of  tort,  852. 
where  substance  only  stated,  860. 
of  deed,  effect  of  variance  in,  858. 
of  record,  effect  of  variance,  859. 
DETERMINATION, 

of  complaint,  judgment  admissible  to  prove,  507. 
of  right,  510. 
DEVISE, 

parol  evidence  in  construction  of.    See  Parol  Evidence. 
DETISEE, 

not  competent  to  support  will,  02. 
DIPLOMA, 

not  sufficient  evidence  of  title  to  degree,  607. 
DIRECTOR  OF  POOR, 
competency  of,  48. 
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DISCHARGE, 

under  insolvent  act,  admission  of  not  evidence,  3G5. 
of  contract,  when  parol  admissible  as  to,  77C. 
DISFRANCHISEMENT, 

of  corporator,  restores  his  competency  as  witness,  155. 
how  obtained,  ib. 
DISTURBANCE  OF  COMMON, 

in  action  for,  what  sufficient  proof  of  prescription,  858. 
DIVORCE, 

presumption  of  bastardy  arising  from,  463. 
sentence  of,  by  foreign  court  conclusive,  when,  535. 

when  not,  536. 
sentence  of,  by  other  State  Courts, 
effect  of,  in  prosecution  for  bigamy,  549. 
DOMESDAY-BOOK, 
nature  of,  579. 
uses  of  as  evidence,  580^ 
DOWER, 

widow  entitled  to,  competent  witness  for  heir-at-law,  93. 
DRAWER  OF  BILL, 

in  action  against  acceptor, 

competent  in  general,  for  plaintiff  or  defendant,  125. 
where  accepted  for  acommodation  of  drawer, 
formerly  incompetent,  108. 
effect  of,  3  &,  4  W.  c.  42,  ib. 
contrariety  of  decisions  thereon,  109—111. 
rendered  competent  by  release,  152. 
DRIVER 

of  coach,  incompetent  for  plaintiff,  in  action  for  injury  to  coach, 
101. 
DUCES  TECUM, 

effect  of  writ,  780. 
DUPLICATE, 

originals,  all  must  be  accounted  for  before  secondary  evidence  al- 
lowed, 449,  G62. 

may  be  proved  Avitliout  notice  to  produce,  C70. 
DYING  DECLARATIONS, 

grounds  of  admissibility  of,  291. 
whether  admissible  in  any  civil  cases,  292. 
of  attesting  witness  as  to  forgery,  ib. 
in  criminal  cases, 

admissible  only  where  death  of  declarant  subject  of  charge, 

294. 
must  relate  to  circumstances  of  dralli,  ih. 

inadmissible  as  to  robbery,  295. 
procuring  abortion,  t/i. 
or  perjury,  I//. 
admissible  though  favourable  to  j)risoncr,  ib. 
must  be  made  in  contemplation  of  death,  ib. 

Ee 
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contom])lalion  of  doatli  how  ascertained,  2'J7. 

actual  expressions  unnecessary,  ib. 
within  what  time  before  death,  298. 
rebutted  by  expressions  of  hope  or  recovery, 

299. 
or  expectations  of  recovery  held  out  by  oth- 
ers, 301. 
need  not  be  reduced  to  writing,  303. 
but  if  written  and  signed  not  proved  by  parol,  304. 
unless  a  distinct  declaration,  303. 
admissibility  of,  question  for  the  court,  304. 
to  be  received  with  caution,  305. 

ECCLESIASTICAL  COURT, 

judgment  of,     See  tit.  Judgmenl. 
depositions  in,  when  admissible,  5G3. 

proceedings  in,  how  proved,  622.     And  see  Probate  ard  Adminis- 
tration. 
certificate  of,  C47. 
books  of,  G4G. 
seal  of,  ih. 
ECCLESIASTICAL  SURVEYS, 
admissibility  of, 
proof  of  commission  unnecessary,  628. 
EJECTMENT, 

production  of  written  contract,  if  any,  necessary   to  recovery  in, 

443. 
judgment  in,  how  far  conclusive  in  action  for  mesne  profits,  512. 
on  trial  of,  which  party  entitled  to  begin,  839. 

what  admissions  entitle  party  to  begin,  ib. 
description  of  place  in,  may  be  amended  at  nisi  prius,  871. 
nature  of  title  in,  statement  of  not  allowed  to  be  amended  at  nisi 
prius,  873. 
defendant  in,  when  competent  against  co-defendant, 

after  judgment  by  default,  54. 
for  co-defendant,  55. 
lessor,  privileged  from  being  witness  against  co-lessor,  15S. 
tenant  in  possession,  incompetent  for  defendant,  91. 
party  to  whom  possession  promised,  incompetent  for  lessor,  ib. 
ELEGIT, 

title  under,  how  proved,  632. 
ENROLMENT 

of  deed,  presumption  as  to,  470. 

indorsement  by  officer,  evidence  of,  614. 

copy  of  enrolment  by  clerk  of  peace  inadmissible  unless 

examined,  615. 
of  bargain  and  sale  of  freehold  under  27  H.  8. 
copy  of,  evidence  of  deed,  686. 
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of  bargain  and  sale  of  term, 

copy  of,  evidence  against  party  acknowledging,  (188. 
not  against  other  parties,  ib. 
of  annuity  deed,  examined  copy  of,  evidence  of  memorial,  when, 
600. 
ENTRIES 

in  family  Bibles,  admissible  in  matters  of  pedigree,  22'J. 

when  proof,  by  whom  made,  necessary,  243. 
in  parish  register,  as  to  time  and  place  of  birth  inadmissible,  24r!. 

unless  made  at  request  of  relatives,  24fi,  n.  (1.) 
against  interest 

relating  to  receipt  of  money 
by  collector  of  taxes,  311. 
by  steward  or  bailiff,  312. 
relating  to  occupation 

in  rate  books,  315. 
must  be  against  interest  on  the  whole,  320. 
inadmissible  for  party  claiming  under  maker,  ih. 

by  executor,  through  whom   real  interest  also  claimed, 

admissible,  321. 
and  by  proctors,  also  members  of  corporation,  ih. 
where   entries  of  charge   and   discharge,  both  most  bo 

read,  321. 
by  parsons  and  vicars,  admissible   for  tlicir  successors, 
322. 
parts  of  entry  unaffected  by  interest  admissible,  325. 
by  attornies,  as  to  legal  proceedings,  326. 
by  steward,  as  to  ownership,  ih. 
by  accoucheur,  as  to  birth,  ih. 

by  churchwardens,  as  to  customary  obligations,  327. 
by  attorney's  clerk,  as  to  tender,  ib. 
except  where  merely  collateral 

by  sheriff's  officer,  as  to  place  of  caption,  328. 
marginal  note  distinct  from  entry,  329. 
admissible,  though  maker  would  iiave  been  incompetent,  329. 
and  though  fact  proveablo  by  otiicr  evidence,  330. 
but  character  of  maker  generally  to  be  proved  aliunde,  3:10. 
unless  document  very  ancient,  331,  n.  (2.) 
or  internal  evidence  very  strong,  331. 
in  public  books  may  be  proved  by  examined  copies,  4.52,  G3S. 
for  what  purposes  admissible,  597,  d  scq. 
And  see  Jlook. 
made  in  the  course  of  duty  or  employment 
by  servant  as  to  delivery  of  goods,  3136. 
by  scrivener  as  to  payment  of  mortgage  money,  338. 
by  clerk  as  to  payment  of  money,  338. 
by  attorney's  clerk  as  to  delivery  of  bill,  .3.39. 
by  attorney  as  to  service  of  notice  to  quit,  j'A. 


988  INDEX. 

ENTRIES— continued. 

by  notary's  clerk  as  to  dishonor  of  bill,  340. 
admissible  though  other  evidence  available,  ib. 

must  be  made  contemporaneously  with  act,  341. 
and  in  the  ordinary  course  of  business,  342. 
inadmissible  for  party  claiming  under  maker,  344. 

but  entry  of  payment  of  interest  by  obligee   or  note  ad- 
missible for  representative,  345. 
shop  book  not  evidence  for  tradesman,  350. 
containing  admission,  whole  entry  must  be  read,  359. 

but  not  distinct  entry,  ib. 
in  book  accessible  to  both  parties,  amounts  to  admission,  375. 
in  book  of  public  company,  do  not  amount  to  admission  by  mem- 
ber as  individual,  37G. 
at  custom  house,  not  conclusive  of  property,  385. 
admissible,  though  fact  proveable  by  living  witness,  440. 

of  deceased  collector,  441. 
in  books,  of  terms  of  deed  not  admissible,  444. 

of  record,  parol  evidence  of  inadmissible,  445. 
oaths  recorded  under  toleration  act,  ib. 
day  on  which  cause  tried,  ib. 
record  in  augmentation  office,  ib. 
copy  of  not  admissible  to  refresh  witness's  memory,  449. 
EQUITY, 

proceedings  in,  effect  of  as  evidence, 
depree,  556. 
bill,  557. 
demurrer,  ib. 
plea,  ib, 

answer.     See  tit.  Answer. 
deposition.    See  tit.  Deposition. 
ERASURE 

in  deed,  whether  attorney   bound  to  answer  as  to,  187  and   188 

n.  (1.) 
renders  proof  of  ancient  deed  by  attesting  witness  necessary, 
653. 
ESCAPE 

of  husband  and  wife  in  execution,   proof  of  husband  in  execution 

sufficient,  847. 
in  action  for,  judgment  given  for  plaintiff,  after  special  finding  of 
omission  to  arrest,  874. 
ESTOPPEL, 

doctrine  of,  how  far  applicable  to  admissions,  378. 
doctrine  of,  how  far  applicable  to  judgments,  509,  511. 

to  foreign  judgments,  542. 
EVIDENCE.     See  tit   Witness,  Hearsay,  Presumption,  Secondary  Evi- 
dence, Parol,  Writing,  i;c. 
admissibility  of,  a  question  for  the  judge,  2. 
60  also  question  of,  fact  necessary  to  determine  admissibility, 
t)Ut  opinion  of  jury  sometimes  taken,  2  (n.) 
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suppression  of,  presumption  arising  from,  4GG. 
fabrication  of,  presumption  arising  from,  4G7. 
EXAMINATION.     And   see   tit.   Deposition   and   Cross   Examination. 
accompanying  production  of  deeds,  must  be  proved  to  establish 

admission,  358. 
evidence,  though  part  of  deposition  not  included,  359. 
in  bankruptcy,  evidence  against  examinant,  368. 
before  committee,  evidence  on  misdemeanor,  il/. 
of  witness   before  magistrate,  not  admissible  against  prisoner  in 

other  proceeding,  377, 
of  prisoner,  reduced  to  writing,  not  to  be  proved  by  parol,  446. 
statentent  made  after  examination,  ib. 
informal  examination,  447. 
de  bene  esse  in  equity,  when  admissible,  574. 
before  magistrate,  copy  of,  matter  of  right,  804. 
of  witness,  how  to  be  conducted 
as  to  competency 

on  voire  dire.     See  tit.  Voire  dire  and  Witness. 
in  cross-examination,  885. 

how  far  rule  as  to  secondary  evidence  relaxed,  885. 
separate  examination  of,  when  ordered,  ib. 

effect  of  disobedience  of  order,  886. 
leading  question,  what,  886. 
when  allowed, 

in  suggestion,  on  failure  of  memory,  888. 
introductory,  if  not  conclusive,  ib. 
where  witness  unwilling,  ib. 
in  contradiction  of  former  witness,  889. 
refreshing  memory  by  memoranda,  89 J. 
must  be  produced,  when,  893. 
where  writing  itself  inadmissible,  894. 

unstamped  receipt,  ib. 
allowed,  though  not  written  by  witness,  when,  895. 
at  what  time  must  have  been  made,  895. 
copy  inadmissible,  897. 
when  may  be  read  to  witness,  898. 
evidence  as  to  belief,  ib. 
identity,  ib. 
liand  writing,  898. 
opinion  of  witness 

of  medical  man,  899. 
of  underwriters,  id. 
of  ship  builders,  engineers,  &.c.,  901. 
when  a  party  may  discredit  his  own  witness,  901. 
EXCHEQUER, 

judgment  of  condemnation  in,  when  conclusive,  551. 
of  acquittal,  whether  conclusive,  552. 
EXCISE.     See  Corntnisstoner. 
EXCISE  BOOKS.     See  Book. 
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EXCOiMMUNICATION, 

no  ground  of  incompetency  in  witness,  13. 
EXECUTION 

of  deed,  attorney  attesting  witness,  net  privileged  as  to,  i86. 

or  will,  may  be  proved  by  one  of  several  attesting  witness- 
es, 438. 

when  presumed,  470. 
how  proved,  649. 

proof  of  when  dispensed  with,  CHI.     And  see  tit   Writing. 
of  writ 

against  husband  and  wife  in  action  for  escape  how  proved, 
847. 
EXECUTOR, 

residuary  legatee  incompetent  for,  to  increase  fund,  86 
specific  legatee     competent  117. 

annuitant  competent  118. 

creditor  competent  118,  119  and  n.  ('>..) 

competent,  if  not  beneficially  interested  or  liable  to  costs,  119. 

or  if  suit  relates  to  testator's  real  estate,  120. 
entry  by  deceased  executor,  through  whom  real  interest  also  claim- 
ed, admissible,  321. 
judgment  against  testator  binding  on,  517. 
appointment  of,  proved  by  probate,  543. 
appointment  of,  by  another  jurisdiction,  544,  note. 
EXEMPLIFICATION, 

of  decree  in  equity,  619. 
of  foreign  judgment,  624. 
of  letters  patent,  689. 
EXPENSES 

of  witness, 

in  civil  cases,  784. 

tender  of,  when  unnecessary,  785. 
recompense  for  loss  of  time,  785. 
witness  residing  abroad, 
in  criminal  cases, 

tender  of,  not  necessary, 

except  under  45  G.3. 
allowance  of,  under  7  G.  4,  788. 

FACTOR.    See.lgent. 
FACULTY, 

when  presumed,  474. 
FALSE  PRETENCE, 

obtaining  money  by,  proof  of  part  of  pretence  sufficient,  849. 
FALSE  REPRESENTATION, 

as  to  solvency,  alleged  insolvent  competent  to  prove  the  fact,  121. 
FALSE  VERDICT, 

attaint  of,  incapacitates  witness,  17. 
FAMILY, 

acknowledgment  by,  admissible  as  to  authenticity  of  matters  of 
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pedigree,  243. 
repute  in,  admissible  as  matter  of  pedigree,  ih. 
FEAR, 

presumption  of,  in  cases  of  robbery,  4G7. 
FELONY, 

conviction  of,  incapacitates  witness,  17. 
presumption  of  infant's  incompetency  to  commit,  4G2. 
sentence  of  ecclesiastical  court,  not  admissible  in  cases  of,  548. 
depositions  before  magistrates  in  cases  of,  wlien  admissible,  5(53. 
copy  of  indictment  for,  not  obtained  without  order  of  court,  802. 
FEME  COVERT.    See  Husband  and  Wife. 
FEME  SOLE, 

action  by  wife  as,  husband  incompetent  to  prove  marriage,  ]fil. 
judgment    against,  binding  on  herself  and   subsequent  husband, 
517. 
FENCES, 

presumption  of,  liability  to  repair,  474. 
FILAZER'S  BOOK, 

not  admissible  to  prove  writ,  631. 
FILING 

of  record,  not  to  be   disputed  when  produced  by   proper  officer, 
50G. 
FINE, 

defendant  paying,  competent  witness,  GD. 

on  inhabitant,  unless  paid,  not  admissible  to  prove  district  witliin 
jurisdiction,  289. 
assurance  by, 

proved  by  chirograph,  614. 
but  proclamations  to  be  examined  with  roll,  G15. 
FISHERY, 

ancient  ownership  of,  how  proved,  28G,  290. 
FLEET  BOOKS, 

inadmissible  in  proof  of  marriage, 
FORCIBLE  ENTRY, 

on  indictment  for,  under  21  Jac.  1,  or  8  II.  G. 

tenant  incompetent  witness  for  prosecution,  GG. 
atconmion  law  tenant  competent,  130. 
FORCIBLE  MARRIAGE, 

wife  competent  to  prove,  1G9  and  n.  (3). 
FOREIGN  COURTS, 

judgments  of,  when  conclusive,  532.     And  sec  Jud^mail. 
FOREKJN  LAW 

how  proved,  G24. 

Avritten  law,  G24. 

unwritten  law,  625, 

of  France,  G27. 

of  Scotland,  i^.  n.  ( I ). 

of  Colony,  G25. 

of  Spain,  G2G. 
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FOREIGN  JUDGMENT, 

when  conclusive,  H'S'i. 
how  proved,  G2;3, 
if  under  sea!,  ib. 
if  not,  G24. 
by  excmplication,  ib. 
FOREIGN  STATE, 

acts  of,  how  proved,  G26. 
treaty  of,  G26. 
FORGERY.     See  tit.  Handtvriting. 

conviction  of,  incapacitates  witness,  17. 

on  indictment  for,  prosecutor  or  party   injured,  competent  as 
witness,  65. 
fraudulent  intent,  presumed,  40.3. 

inspection  of  document  for  the  purpose  of  detecting,  818. 
belief  of  witness  as  to,  from  comparison  of  handwriting,  how  far 

admissible,  G96,  704. 
of  will,  maybe  proved  notwithstanding  grant  of  probate,  544. 
FRAUDULENT  REPRESENTATION, 

declarations  of  plaintiff,  how  far  admissible,  206. 
FRAUDULENT  CONVEYANCE, 

declarations  of  parties,  when  admissible  as  to,  207. 
FRAUD, 

presumption  of  in  cases  of  forgery,  463. 

general  presumption  against,  464. 

as  to  written  instrument,   admissibility   of  parol.     See  tit.  Parol 

Evidence, 
conviction  of,  renders  witness  incompetent,  17. 
judgment  impeached  for,  550,  527. 
FREEHOLD, 

plea  of,  substance  considered  as  proved,  when,  846. 
FREEMAN.     See  Corporation. 


GAME  LAWS, 

qualification  under,  to  be  proved  by  party  claiming,  830. 
GAMING 

Conviction  of,  under  9  Ann.  c.  14,  incapacitates  witness,  18. 

on  indictment  for,  loser  competent  witness  for  prosecution,  67, 
GAZETTE, 

evidence  of  acts  of  state,  591. 

not  evidence  in  private  matters,  592. 

notice  through,  how  proved,  593. 

need  not  be  shewn  to  come  from  King's  printer,  639. 
GENTOO, 

how  to  be  sworn,  10. 
GODMOTHER 

declarations  of,  inadmissible  in  matters  of  pedigree,  245. 
GOVERNMENT 

acts  of,  proved  by  Gazette,  591. 
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GOVERNOR  OF  THE  POOR, 

incompetent  as  witness  on  appeal  against  rates,  if  liable  to  costs, 
49. 
GOVERNOR  OF  COLONY, 

official  communications  of,  privileged  from  disclosure,  193. 
GRAND  JURY, 

evidence  taken  by,  wliether  privileged  from  disclosure,  194. 
GRANT 

from  the  crown,  when  presumed,  475. 
to  abbey,  proper  custody  of,  633. 
GUARANTEE 

party  primarily  liable  on,  incompetent  as  witness  for  surety,  109. 
Sed  vide,  112. 
GUARDIAN 

suing  for  infant,  incompetent  as  witness,  48. 

release  by,   will  not  render  witness  competent, 
1.53. 
admission  by,  not  evidence  against  infant,  408. 

evidence  against  guardian,  ib.  n  (4). 


HABEAS  CORPUS 

to  compel  attendance  of  prisoner  as  witness,  783. 
HAND  WRITING 

of  client,  attorney  not  privileged  from  proving,  187. 
may  be  proved  without  calling  writer,  438. 
of  ancient  document,  need  not  be  proved,  G36. 
of  attesting  witness,  when  allowed  to  be  proved,  6.50. 
proof  of 

in  presence  of  witness,  G90. 

opinion  of  witness  as  to  how  acquired 

from  having  seen  party  write,  (192. 
from  other   writings,   liaving  been  acted  on,  G93. 
identity  must  bo  proved,  G94. 
witness  may  refresh  memory  by  looking  at  writing  in  his  pos- 
session, ()94. 
direct  comparison  of  handwriting  not  allowed,  697. 
jury  may  compare  writings  in  evidence,  C99. 

if  relevant  to  the  issue,  700. 
ancient  writings  proved  by  comparison,  701. 
opinion  of  witness  from  signature  j)urposely  obtained,  insulli- 
ciont,  703. 
HAWKER  AND  PEDLAR 

in  action   against  for   penalties,   proof  of  negative    averment  on 
plaintiff,  82e. 
HEARSAY, 

definition  of,  197. 

what  does  not  amount  to, 

words  or  writings,  considered  as  transactions  or  aa  ground  of 
inference,  197. 
I'f 
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what  docs  not  amount  to, 

lettcra  to  prove  receipt  of  notice  of  fact,  197. 
refusal  to  advance  money,  ib. 
wliat  docs  not  amount  to, 

demand  made,  VJ7. 
explanatory  of  proceedings,  ifj. 
charge  made  by  defendant  in  action  for  libel, 

corresponding  to  libel,  198. 
letters  containing  opinions  as  to  sanity  of  par- 
ty, id. 
false  denial  by  wife  or  servant,  ib. 
instructions  as  showing  intent,  ib. 
expressions  being  the  matter  in  issue,  199. 
reputed  ownership,  ib. 
public  rumour,  ib. 
character,   ib. 
opinion  of  spectators,  200. 
declarations  of  intention  by  testa- 
tor, ib. 
letters  or  expressions  indicative  of  contem- 
porary mental  feeling 
wife's,  as  to  husband's  treatment  in 
crim  con.  201. 

if  without  collusion,  ib. 
and  before  the  adultery,  ib. 
expressions  indicative  of  bodily  feelings,  201. 
patients  as  to  health,  202. 
as  to  cause  of  injury,  203. 
complaint  of  prosecutrix  in    rape, 
204. 
declarations  accompanying  possession  as  indica- 
tive of  manner  of  possession,  ib. 
declarations  inferring  possession,  205. 
words  and  writings  considered  as  part  of  the  res  gest(E 
when  motives,  &c.  in  question, 
declarations  accompanying  giving  credit,  206. 
envelope,  ib. 

wife's  declarations  as  to  cause  of  elopement,  ib. 
declarations  on  execution  of  deed,  207. 
bankrupt's  declaration  of  intention  in  trading,  ib. 

in  act  of  bankruptcy,  20S. 
declarations  of  co-conspirators  as  to  motives  of 

conspiracy,  211. 
rule  applicable  to  all  injuries  implying  confede- 
racy, 215. 
what  does  not  amount  to, 

expressions  collateral  to  tlie  transaction  inadmissible, 
216. 
exclusion  of,  217. 
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policy  of  the  rule,  ib. 
extent  of  the  rule, 

where  narrator  dead,  22J . 
declarations  of  deceased  attesting  witness,  ih. 
when  admissible 
1.  Matters  of  pedigree 

ground  of  exception,  223. 
what  are,  iL 

time  of  birth,  death,  or  marriage,  325. 
relationship,  {qun're  as  to  dates)  224  n  (4). 
general  kindred,  228. 
what  not 

place  of  birth.  22G. 
non  access,  ib. 

declarations  as  to  parochial  settlement.  227. 
forms  in  which  matter  of  pedigree  admissible, 
entries  in  Bibles,  229. 
family  correspondence,  ib. 
recitals  in  deeds 

not  against  strangers,  230. 
proceedings  in  equity,  231. 

not  if  jyost  litem  motam,  ib. 
mourning  rings,  232. 
charts  of  pedigree,  233. 
inscriptions  on  tomb  stones  or  coffins,  ib. 
mural  inscriptions,   235. 
coat  armour,  ib. 
herald's  books,  ib. 
parish  register,  236. 
conduct  of  parties  sometimes  equivalent  to  declaration,  237. 
declarations  upon  declarations,  admissible,  239. 
qualifications  of  hearsay  in  pedigree,  240. 
limitation  to  relatives,  242. 

principle  of  limitation,  76. 
what  cases  within  limitation,  ib. 

declaration  of  husband  as  to   wife's  legiti- 
macy, 243. 
repute  in  family,  2-13. 
when  admissible,  pedigree, 

public  acknowledgment  by  family,  213. 
declaration  of  midwife  or  accouclieur,  244. 
declaration  l)y  godmother,  245. 

by  clergyman,  ib. 
enlry  in  register  as  to  birtii,  24(). 

unless   made   ns   at  request  of   rela 
tivcs,  f6.  n  (1). 
relationship  of  declarant  to  be  proved   aliumlr,  247. 
declaration  and  fact   to   be   proved  need   not  be  contem- 
poraneous, 249. 
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must  be  ante  litem  motam,  272. 
may  be  made  by  persons  in  pari  jure,  283. 
Qti^er  rijlea  as  to  pedigree,  249. 
2.  Matters  of  general  interest, 
ground  of  exception, 

what  may  be  proved  or  disproved  by  reputation,  251, 
265. 
public  prescriptive  rights,  251. 
rnanorial  custom,  ib. 
modus,   ib. 

parochial  boundary,  ib. 
custom  of  corporation,  ib. 
jurisdiction  of  court,  ib. 
rights  of  common,  ib. 
district  modus,  252. 
farm  modus,  quare  as  to,  253. 
whether  private  prescriptive  rights,  ib. 
frhat  not 

private  rights  not  prescriptive,  255. 
private  boundary,  ib. 
private  title,  256. 
presentation,  257. 
particular  facts, 

what  are  such,  258. 
what  not,  259. 

perambulations,  ib. 
fiarms  in  which  hearsay  of  reputation  admissible, 
descriptions  in  ancient  deeds,  261. 
rnanorial  documents,  ib. 
maps  of  manors  or  parishes,  262. 
when  admissible,  matters  of  general  interest, 
verdicts  or  decrees,  263  and  n  (2). 

when  verdict  inadmissible,  264. 
limitations  within  which  admissible, 
by  whom  to  be  made, 

in  questions  of  public  right,  by  all  persons, 

266. 
in  questions  of  general   nature,  by  persons 
of  neighbourhood,  267. 
but  actual  habitancy  not  necessary,  268. 
or  proof  aliunde  of  capacity,  269. 
proof  of   modern   enjoyment,  necessary     when, 

270. 
when  not,  271. 
post  litem  motam  generally  inadmissible,  272. 
definition  of  lis  mota,  276. 

inadmissible,  though  fact  unknown  to  declarant,  277. 
award  on  same  subject.  278. 
presentment  of  liomage,  tb. 
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admissible  where  subject  of  controversy    diflcrent 
279. 
unless  subject  of  declaration  litigated,  280. 
admissible  if  made  to  prevent  disputes,  281. 
by  persons  z?i  pari  jure  admissible,  282. 

parishioners  in  questions  of  boundary,  ib. 
occupiers  in  questions  of  modus,  ib. 
customary  tenants,  as  to  manorial  customs, 
284. 

3.  Hearsay  in  proof  of  ancient  possession. 

ground  of  exception,  285. 

ancient  documents  admissible  as  to  ownership,  when,  280. 

leases,  286. 

licenses  of  lord,  ib. 

rent-rolls,  ib. 

maps  annexed  to  deeds,  288. 
limitations  within  which  admissible 

must  be  shewn  to  have  been  acted  on,  when,  289. 
always  if  post  litem  motam,  290. 

or  be  supported  by  modern  possession  or  user,  ih. 

4.  Dying  declarations, 

grounds  of  admissibility,   291. 
when  admissible,  dying  declarations 
whether  admissible  in  any  civil  cases,  292. 
of  attesting  witness  as  to  forgery,   ib. 
in  criminal  cases 

admissible  only  where  death  of  declarant  subject  of  charge, 

294. 
must  relate  to  circumstances  of  death,  ib. 
inadmissible  as  to  robbery,  295. 

procuring  abortion,  ib. 
or  perjury,  ib. 
admissible  though  favourable  to  prisoner,  ib. 
must  be  made  in  contemplation  of  death,  ib. 
contemplation  of  death  how  shewn,  297. 
actual  expressions  unnecessary,  ib. 
within  what  time  previous  to  death,  298. 
rebutted  by  expressions  of  hope  of  recovery,  2119. 
or  expectation  of  recovery  held  out,  IJOI. 
not  necessary  to  be  reduced  to  writing,  80.'^. 
but  if  written  and  signed  cannot  be  proved  by  parol,  .304. 
admissibility  of  question  for  the  judge,  ib. 
to  be  received  with  caution,  '305. 
5.  Declarations  against  interest, 
principle  of  exception,  307. 
relating  to  receipt  of  money, 

entries  by  collector  of  taxes,  31 1. 
by  steward  or  baililT,  312. 
entitled  to  more  credit  when  delivered    to    persons    for 
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whom  money  received,  31']. 
receipts,  ib. 
relating  to  occupation, 

entries  in  rate  books,  315. 
relating  to  rigiit  to  property, 

declaration  by  former  owner, 

by  master  of  ship,  31G. 
occupier,  ib, 

wife  as  to  husband's  estate,  318. 
by  former  tenant  for  life  as  to  power  to  lease,  319. 
must  be  made  during  possession,  319. 
not  admissible  unless  against  interest  on  the  whole,  320. 
entries,  &c.  by  party  claimed  through,  inadmissible,  ?7;. 

by  executor  through  whom  interest  in  land  also 
claimed,  admissible,  321. 
when  admissible,  declarations  against  interest, 

by  parties  also  members  of  corporation,  321. 
entries  of  charge  and  discharge,  the  whole  must  be  read,  ib. 
entries  made  by  parsons  and  vicars,  admissible  for  their  succes- 
sors, 322. 
must  contain  receipt  for  money,  323. 
declaration  may  be  verbal,  325. 

parts  of  not  affecting  interest  of  declarant,  admissible  when,  ib. 
circumstances  of  payment,  ib. 
entries  by  attornies,  as  to  legal  proceedings.  326. 
stewards,  as  to  ownership,  ib. 
accoucheur,  as  to  birth,  ib. 
churchwardens,  as  to  customary  obligation,  327. 
attorney's  clerk  as  to  tender,  ib. 
not  admissible  where  merely  collateral 

by  sheriffs'  officer  as  to  place  of  caption,  328. 
marginal  note  distinct  from  entry,  329. 
admissible,  though  declarant  would  have  been  incompetent,  329. 
and  though  fact  proveable  by  other  evidence,  330. 
character  of  declarant  to  be  proved  aliunde,  330. 

unless  where  documents  of  great  antiquity,  331  n.(2.) 
or  internal  evidence  very  strong,  331. 
C.  Declarations  in  the  course  of  duty  or  employment, 
principle  of  exception,  333. 

by  servant,  of  delivery  of  goods,  33G. 
by  scrivener,  of  payment  of  mortgage,  337. 
by  clerk,  as  to  payment  of  money,  338. 
by  attorney's  clerk,  as  to  delivery  of  bill,  339. 
by  attorney,  as  to  service  of  notice  to  quit,  ib.- 
by  notary's  clerk,  as  to  dishonour  of  bill,  340. 
admissible,  though  other  evidence  available,  ib. 
must  be  contemporaneous  with  act  to  be  inferred,  341. 
and  in  the  ordinary  course  of  business,  342. 
inadmissible,  for  the  parties  having  privity  of  interest  with  dec- 
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larant,  344. 
but  indorsement  of  interest  paid,  by  obligee  or  payee  admissible 

for  representative,  345. 
shop  books  not  evidence  for  tradesman,  350. 
7.  Other  exceptions  to  the  rule  against  hearsay, 

facts  ascertained  by  autliority,  353.     See  Inquisition. 
official  statements,  ib. 
statutory  exceptions,  ib. 
when  admissible 

evidence  of  deceased  witness  on  former  trial, 

admissible  where  parties  and  subject  of  suit  tlie  same, 

353. 
or  if  witness  absent  from  contrivance,  ib. 
or  if  parties  different,  if  privies  in  law,  blood,  or  es- 
tate, 354. 
when  the  exact  words  used  by  witness  material,  ib. 
hearsay  evidence  of  admissions  and  confessions.     See  tliose  Ti- 
tles contained  in  Admission  how  far  admissible,  3C3. 
HEATHEN 

admissible  as  witness,  ]2. 
how  sworn,  10. 
HERALD'S  BOOKS, 

when  evidence  in  matters  of  pedigree,  236,  583. 
HERALD'S  OFFICE, 

ancient  writing  from,  as  to  abbey  lands,  inadmissible,  (j34. 
HIGHWAY, 

property  in  soil,  presumed  from  abuttal  of  land,  472. 
judgment  against  parish  for  non-repair  of,  when  evidence  for  an- 
other parish,  520. 
act,  in  indictment  under,  inhabitant  competent  witness,  134. 
HISTORY 

admissible  to  prove  public  matter,  605. 

to  prove  national  custom,  606. 
inadmissible  as   to  private  rights,  ib. 
HOLDER, 

prior  holder  of  bill,  admission  by,  wiien  evidence,  415. 

not  where  endorsed  before 
due  for  value,  41(1. 
HOMICIDE, 

malice  presumed  from,  unless  rebutted,  464. 
HONORARY  ENGAGEMENT, 

witness  not  incapacitated  by,  123. 
HOUSE  OF  COMMONS.     Sec  Journals,  Comvutlre. 
HUNDRED, 

in  action  against,  under  stat.     Winton,  party  robbed   compcter.t 
witness,  133. 
and  inhabitant  of  iiun<lred,  ib. 
HUSBAND  AND  WIFE 

incompetent  generally  as  witness   for  each   otlicr  in  civil  coses, 
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husbund,  to  prove  property  in  wife's  trustees,  159. 
to  prove  reversion  in  wife,  id. 
incon)pctent  fur  cacli  other, 

wife  of  bail,  for  party,  159. 

of  bankrupt,  to  prove  bankruptcy,  ib. 
criminal  cases 

wife,  for  another  cliarged  with  joint  offence  with  hus- 
band,  IGO. 
or  against  each  other 
civil  cases, 

husband,  to  prove  marriage,  in  action  by  wife  as  feme 
sole,  IGJ. 
criminal   cases, 

bigamy,  husband,  to  prove  first  marriage,  ib. 
conspiracy  to  procure  marriage,  husband,  to  prove 

the  marriage,  ib. 
treason,  wife,  against  husband,  ib, 
thefl,  wife,   against  another  for  theft  in  which  husband  con- 
cerned, ib. 
incompetency  arising  after  service  of  sii5p£E«a,  162. 
whether  wife  may  be  examined  by  consent  of  husband,  i6. 
extent  of  the  rule,  162. 

competent  on  collateral   proceedings,  not  directly  affecting  eac'l. 
other,  161. 

cases  of  settlement  to  prove  prior  marriage,  162. 
actions  between  third  parties,   wife  to   prove  husband  liable, 
167. 
incompetency  of,  when  continues  after  termination  of  coverture, 
parliamentary  divorce,  previous  conversations   inadmissible, 

168. 
widow,  ib.  and  n  (2.) 

incompetent  to  prove  deceased  husband's  admission,  ib. 
wife  having  separate  maintenance,  ib.  n  (1.) 
wife  incompetent  to  prove  non-access,  169.  and  n.  (1.) 
competent  in  certain  cases  from  necessity, 
forcible  marriage,  169,  n  (3.) 
rape,  170. 
assault,  ib. 

malicious  shooting,  ib. 
poisoning,  ib.  n  (3.) 
breach  of  the  peace,  170. 

husband's  credibility,  wife  competent  as  to,  ib.  n  (2.) 
bastardy,   wife  competent  to  prove    the  adulterous  inter- 
course, 171. 
malicious  prosecution,  evidence  of  defendant's  wife  on  trial, 
admissible,  171.  n  (4.) 
declaration  of  wife  as  husband's  agent,  admissible,  172. 
bigamy,  second  wife  competent  to  prove,  ib. 
woman  passing  as  wife,  not  incompetent,  173. 
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marriajre  cannot  bo  disputed  by  pretended  husband 
381.  ' 

declaration  of  husband  as  to  wife's  legitimacy,  admissible  in  mat- 
ters of  pedigree,  243. 

admission  by  wife,  when  evidence  against  husband,  408. 

execution  against,  what  proof  sufficient  to  establish  fact,  847. 

what  sufficient  proof  of  averment  of  lease  by,  851). 
of  bond  given  to,  ib. 

declarations  of  wife,  when  admissible   for  or  against   husband,  in 
crim  con.,  201 — 206. 

IDENTITY 

of  prisoner,  rule  requiring  confirmation  of  an  accomplice's  evi- 
dence as  to,  33. 
of  party  to  suit,  attorney  not  privileged  from  proving,  187. 
of  writer,  when  necessary  to  contirm  proof  of  liandwriting,  694. 
belief  of  witness  as  to,  admissible,  8'J8. 
IDIOT 

incompetent  as  witness,  4. 
ILLEGITIMACY.    See  tit.  Legitimaaj. 
IMPLICATION, 

admissions  by,  368. 
INCOMPETENCY 

of  witness.     See  tit.   Witness. 
INCORPOREAL  RIGHTS, 

presumption  of,  from  usage,  473. 
INCUMBENCY, 

acting  as  parson,  admission  of,  370. 
INDEMNITY, 

party  giving,  admissions  of,  receivable  against  party  indemnified, 
3<J6. 
INDENTURE  OF  APPRENTICE, 

what  sufficient  inquiry  for,  to  admit  secondary  evidence,  679. 
INDIA 

evidence  of  witness  in,  liow  obtained,  7U5. 
INDICTMENT, 

when  order  to  inspect  necessary,  802. 

felony,  ib. 
when  not 

treason,  803. 
misdemeanor,  803. 
substance  of  proved,  sufficient,  81M.     And  see  lit.  o{  respective  Of- 
fences. 
unnecessary  averments,  in  need  not  be  proved,  ^f)  1. 
what  so  considered,  ib. 
INDORSEE, 

indorser  competent  witness  for  or  against,  12.'). 
admission  of  payee,  inadmissible  against,  when,  416. 
(i  ir 
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of  witness's  name  on  record,  cfiect  of,  77. 

by  deceased  obli<^ee,  &c.  on  bond,   note,   «Stc.  of  payment  of  in- 
terest, admissible  for  representatives,  345. 

but  sucli  indorsement  incfibctual  as  to  Stat,  of  Limitations, 
348,  n.  (2). 
before  bill  due,  averment  of,  supported  by  proof  of  indorsement 
after,  852. 
INDORSER, 

being  payee,  competent  to  prove  invalidity  of  bill,  41. 
in  action  by  indorsee,  competent  for  plaintiff  or  defendant,  126. 
where  bill  drawn  for  his  accommodation, 
competent  for  plaintiff,  12G. 
whether  incompetent  for  defendant,  100 — 111. 
admissions  of,  when  evidence  against  indorsee,  415. 
IITDUCEMENT, 

confession  invalidated  by,  Avhen,  428. 
by  constable,  429. 
prosecutor,  430. 
strangers,  ib. 
objection  arising  from,  how  removed,  430. 
in  pleading,  rule  as  to  proof  of,  852. 
INFAMY, 

legal,  what  constitutes,  14. 
conviction  of,  renders  incompetent  as  witness,  14. 
ground  of  incompetency,  15. 
what  offences  incapacitates,  17,  etseq. 
extent  and  effect  of  disability,  19. 
how  proved,  19. 
cannot  be  admitted,  ib.  365. 
competency  how  restored,  20. 

of  attesting  witness,  renders  proof  of  hand  vrriting  admissible,  657. 
INFANCY, 

proof  of,  rests  on  party  asserting,  831. 
INFANT 

competent,  when,  5. 

declaration  of  without  oath,  inadmissible,  6. 
evidence  in  confirmation  of,  6. 
admission  of  guardian  not  admissible  against,  408. 
guardian  incompetent  witness  for,  when,  48. 
INFERIOR  COURT, 

jurisdiction  of,  not  to  be  presumed,  471. 
judgments  of,  how  far  conclusive,  525. 
how  proved,  622. 

when  record  lost,  617. 
proceedings  of,  inspection  when  ordered,  805. 
INFIDEL, 

when  admissible  witness,  12. 
INFORMATION 

before  magistrate,  inspection  and  copy  of,  when  ordered,  806. 
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admissible  as  witness  in  cases  of  conspiracy,  39. 

in  cases  of  coining,  &c.,  40. 
on  summary  convictions,  incompetent  when,  entitled  to  part  ol 
penalty,  GG. 
except  where  court  has  discretion  to  substitute 
imprisonment,  68. 
competent  witness  under  statute  against  exporting'  machinery, 

132. 
employed  by  government,  communications  of,  how  far  privileged, 
189. 
INHABITANT 

of  parish,  Slc,  if  rated,  incompetent  as  witness,  50,  94. 

if  not  actually  rated,  competent,  ib.  94. 
rendered  competent  by  statute,  when, 

on  indictment  for  non-repair  of  bridge,  &-c.,  133. 
in  action  against  hundred  under  stat.     Winton,  133. 
for  riotous  assembly,  ib. 
^  against  churchwarden,  &c.,  for  misapplication  of 

funds,  134. 
on  summary  conviction  under  7  &  8  G.  4,  c.  29  and  30,  ib. 
on  indictment  under  general  highway  act,  ib. 

under  turnpike  act,  135. 
in  matters  relating  to  rates  and  cesses,  ib. 
what  deemed  to  relate  to  rates,  13G. 
what  not,  137, 

contradictory  decisions  considered,  138  n.  (3) 
privilege  of,  from  being  witness  against  parish,  158,  915. 
deceased,  declarations  by,   admissible  in  questions  of  boundary  or 

modus,  283. 
admissions  of,  how  far  evidence  against  parish,  395. 
INNOCENCE, 

general  presumption  of,  4G4. 
INQUEST, 

coroner's  inadmissible  as  evidence  in  civil  cases,  522. 
INQUISITION, 

nature  of,  578. 

principle  of  admissibility,  579. 

domesday-book,  579. 

post  mortem,  580. 

effect  of,  582. 
by  heralds,  583. 
of  lunacy,  ib. 

by  warrant  of  court  of  exchequer,  384. 
by  order  of  house  of  commons,  ib. 
by  shcriffwilhout  writ,  whether  admissible,  584. 
by  coroner,  585. 

not  conclusive,  58.1. 
valor  bcncjiciorum  of  Pope  Nicholas,  58G. 
of  2G  II.  8.,  ib. 
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])arlianncntary  survey,  587, 
Iiow  proved,  G28. 

LvquisioMEs  mwjinuM, 

effect  of,  as  evidence,  587. 
INROLMENT-    Sec  tit.  Enrolment. 
INSANITY.    See  tit.  Ztmacy. 
INSCRIPTION 

on  banner,  when  admissible  in  cases   of  treasonable  conspiracy, 
214. 

how  proved,  450. 

notice  to  produce  unnecessary,  470. 
on  rings,  tomb-stones,  coffin-plates,  walls,  &c.,  evidence   in  mat- 
ters of  pedigree,  232. 

when  necessary  to  shew  by  whom  made,  244. 
on  coach,  evidence  of  ownership,  390. 
INSOLVENT, 

omission  of  debt  in  schedule,  admission  that  not  due,  377. 
but  not  conclusive,  385. 
INSOLVENT  DEBTOR'S  COURT, 

discharge  by,  cannot  be  established  by  admission,  365,  377, 860.  n. 
discharge  by  other  state  courts.     See  p.  543,  note. 
INSPECTION 

of  documents  produced  under  notice,  effect  of,  668. 
of  records,  generally  matter  of  right,  802. 
when  order  of  court  necessary,  ib. 
indictment  for  felony,  ib. 
not  in  cases  of  misdemeanor,  803. 
nor  in  convictions  by  magistrates,  803. 
of  public  documents, 

of  examinations  before  committing  magistrate,  804. 
of  depositions  under  excise  laws,  not  allowable,  805. 
of  report  on  which  criminal  information  founded,  ib. 
of  proceedings  in  custody  of  officer  of  superior  court,  805. 
of  proceedings  of  inferior  court,  ib. 
in  court  of  conscience,  806. 
of  commissioners,  ib. 
of  information  before  magistrate,  ib. 
of  parish  registers  and  other  public  books,  806. 
of  books  of  public  office,  not  allowable  in  collateral  actions,  807. 
of  rolls  of  manor,  allowable  for  tenants,  ib. 
under  particular  statutes,  808. 
of  public  documents, 

allowable  only  where  applicant  has  interest  and  control  in  subject 
of  documents,  80S. 

bishop's  register,  ib. 
parish  books,  809. 
county  rate  book,  ib. 
court  rolls,  810. 
corporation  books,  ib. 


INDEX.  1005 

INSPECTION— continued. 

bye-law,  811. 
exposing  party  to  criminal  charge  not  compelled,  8  J  2. 

hut  quo  j^a/'?'a?!<o  not  considered,  813. 
ol'  public  document,  for  private  object  not  compelled,  814. 
how  obtained,  814. 
when  application  for  to  be  made,  ib. 
in  action,  815. 

in  proceeding  by  mandamus,  815. 
in  quo  loarranto,  ib. 
where  no  action  pending,  ib. 
of  private  documents 

of  writing  on  which  action  or  defence  founded,  817. 
discretion  of  court  as  to,  ib. 
inspection  required  for  plea  in  abatement,  ib. 
to  detect  forgery,  818. 
of  instrument  of  which  no  counterpart,  819. 

where  originally  two  parts  of  instrument  inspection 
not  allowed,  819. 
by  whom  allowable, 
party  to  suit,  820. 
party  in  interest,  ih. 
against  what  parties  ordered, 
party  to  suit,  821. 

person  obtaining  possession  from  party,  ib. 
directed  by  statute, 

policies  of  insurance,  822. 
annuity  deeds,  ili. 
discretion  of  court  as  to,  in  other  cases,  823. 
refusal  to  allow,  whether  ground  for  staying  proceedinga,  824. 
imposition  of  terms  as  to,  ib. 
where  no  suit  court  has  jurisdiction, 
what  sufficient  excuse  for  non-production,  825. 
order  for,  how  obtained,  825. 
how  enforced,  ib. 
mSPEXfMUS, 

of  enrolment,  when  admissible  in  proof  of  deed,  G87. 
of  letters  patent,  admissible,  G89. 
INSTRUCTIONS, 

from  client  to  attorney,  privileged,  180. 
INSURANCE.    See  Policy. 
INTENTION, 

declarations  of  testator,  when  admissible  aa  to,  200. 

fraudulent,  when  presumed,  4(M. 

presumption  of,  from  previous  transactions,  482. 

in  criminal   cases,  wIilmi  presumed   from  commission   of 
otiicr  oilenccs,  494. 
INTEREST, 

inconii)ctoncy  of  witness  from.     See  tit.   l^'i/ncw. 
how  removed,  151. 
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direct  and  indirect,  distinction  between,  74,  et  scq. 

effect  of  3  &  4  W.  4,  c.  42,  as  to,  I  OS. 

of  attestinfj  witness,  effect  of,  ()~)7. 

objection  as  to,  when  and  iiow  to  be  taken,  884,  148. 
INTERPRETER, 

comnninications  made  through,  between  attorney  and  client  priv- 
ileged, 175. 

admissions  made  through,  evidence  witliout  calling  interpreter, 
40G. 
INTERROGATORIES, 

for  examination  of  witness  abroad,  under  1  W.  4.  c.22,  797. 
INTESTATE, 

admissions  of,  evidence  against  administrator,  312. 

judgment  against,  binding  on  administrator,  517. 
INVENTORY, 

not  admissible  in  proof  of  assets,  389. 
INVOICE, 

when  considered  as  conclusive  against  party  making  it,  390. 
IRISH  JUDGMENT, 

whether  conclusive,  542. 
IRRELEVANT  QUESTION. 
ISSUE, 

proof  of,  on  whom,  827.     See  Onus  Prohandu 

what  sufficient  proof  of.     See  tit  Substance  and  Variance. 

from  Chancery,  bill  of  exceptions  not  allowed  on,  948. 

JACTITATION  OF  MARRIAGE, 

sentence  in  suits  for,  not  conclusive  against  strangers,  544. 
effect  of,  546. 

inadmissible  in  criminal  cases,  548. 
JEW, 

how  to  be  sworn,  10. 

but  if  sworn  as  a  Christian,  oath  considered  binding,  II. 
JOURNALS, 

of  house  of  lords,  evidence  of  judgment,  591. 

how  proved,  618. 
of  houses  of  lords  and  commons,  evidence  of  proceedings,  591. 

of  public  transactions,  ib. 
how  proved,  638. 
JUDGE, 

judgment  of,  not  examinable  in  action  against  him,  555. 
except  on  the  ground  of  want  of  jurisdiction,  ib. 
JUDGMENT 

proof  of,  necessary  to  implicate  witness  on  the  ground  of  infamy, 

20. 
reversal  of,  renders  infamous  witness  competent,  ih. 
by  default,  effect  of,  in  rendering  defendant  competent  witness 
for  co-defendant.    See  tit.  Defendant 
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assignment  of,  how  proved,  G14,  n.  (5),  690. 
effect  of,  as  evidence, 
of  superior  court, 

cannot  be  contradicted,  506. 
except  as  to  immaterial  averment,  506. 
admissibility  and  effect  of, 
conclusive  as  to  fact  of  judgment,  507. 
to  shew  complaint  determined,  ib. 

evidence  admissible,   to  disprove  connection  between 

judgment  and  complaint,  il>. 
recovery  on  different  claim,    ib. 
recovery  on  part  of  claim,  508. 
or  to  prove  such  connection,  501). 

identity  of  complaint  Avhence  inferred,  ib. 
conclusive  though  not  pleaded  as  estoppel,  id. 
to  shew  right  determined, 

conclusive  when  pleaded  by  way  of  estoppel,  510. 

otherwise  not,  th, 

must  relate  to  same  subject  matter,  512. 

or  same  point  essential  to  first  finding,  513. 

admissible  though  form  of  action  different,  514. 

must  be  between  same  parties,  ib. 

or  parties  really  interested,  515. 
justification  under  same  party,  ib. 
cognisance  under  same  party,  510. 
real  party  in  ejectment,  51C. 
and  in  same  character,  517. 
or  between  privies, 
in  blood,  ib. 
in  law,  ib. 

lord  claiming  by  escheat,  ib. 
tenant  by  curtesy,  ib. 
tenant  in  dower,  ib. 
incumbent,  ib. 
intestate  and  testator,  ib. 
woman  dum  sola,  518. 
schoolmaster  of  hospital,  ib. 
party  through  whom  officer  claimed,  tb. 
in  estate, 

remainder  man  and  next  in  remainder,  519. 
reversioner  and  lessee,  ib. 
reversioner  and  tenant  for  life,  id. 
of  superior  courts, 

claim  must  be  acquired  after 
first  verdict,  529. 
admissible  though  privy  a  witness 
in  first  suit,  5'20. 
against  principal  admissible  against  accessary,  when, 
520. 
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against  another  parish,   ih. 
in  criminal  cases, 

inadmissible  in  civil  action,  520. 
unless  where  plea  of  guilty,  523. 
in  penal  action,  admisaihle  in  civil  suit,  ib. 
of  acquittal, 

inadmissible  unless  for  same  offence,  524. 
though  same  right  in  litigation,  523. 
how  proved,  G15. 
of*  inferior  courts, 

how  far  examinable,  525. 

wliere  due   notice  not  given  of  proceed- 
ings, 527. 

or  fraud  apparent,  ih. 
for  other  causes,  528. 
after  judgment   by  default  and   re- 
moval of  cause   to  superior  court, 
528. 
of  quarter  sessions   on  appeals   against  orders  of 
removal,  529. 
how  i'ar  conclusive,  ib. 
where  order  quashed, 

effect  as  to  appellant  parish,  ih. 
as  to  respondent,  530. 

only  prima  facie  evidence  of  settlement,  ib. 
grounds   of,    may   be  proved  by  parol    evi- 
dence, ib. 
where  order  confirmed, 

conclusive,  as  to   settlement  at  time  of  re- 
moval, 531. 
ho^t  proved,  622. 
of  foreign  courts, 

in  questions  of  real  property,  532. 
in  cases  of  prize,  ib. 

generally  conclusive,  533. 
of  foreign  courts, 

when  not,  534. 

when  no  special  ground  stated,  ih. 
when  insufficient  ground  stated,  ib. 
when  statement  of  grounds  ambiguous,  535. 
how  court  must  be  constituted,  ib. 
in  questions  of  marriage, 

when  conclusive,  535. 
when  not,  536. 

invalid,  if  pronouncing  divorce  of  English  marriage  of 
English  subjects,  ib. 
in  criminal  questions,  53G, 

how  far  conclusive,  inaction  on  the  judgment,  537. 
may  be  impeached  for  manifest  error,  538. 
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or  if  contrary  to  justice,  ib. 

where  defendant  not  summoned,  ib. 

form  of  judgment  not  considered,  541. 

not  conclusive,  unless  so,  where  pronounced,  542. 

Irish  judgment  whetlier  impeachable,  i(f. 
how  proved,  G23. 
of  other  State  Courts,  ib. 
of  ecclesiastical  court, 

where  jurisdiction  exclusive,  judgment,  generally  conclusive,  543. 
grant  of  probate,  ib. 

but  examinable,  if  forgery  alleged,  544. 
or  jurisdiction  contested,  ib. 
sentences  in  matrimonial  suits, 
between  strangers  to  suit, 
not  conclusive,  ib. 

unless  where  proceedinfr  in  rem,  545. 
legality  of  marriage  originally   examinable  by   tempo- 
ral courts,  548. 
not  evidence  of  collateral  fact  to  be  inferred,  545. 
effect  of  sentence  in  jactitation  suit,  54G. 
inference  from  probate,  547. 

not  evidence  of  death,  ib. 
admissible  against  parties  though  on  subordinate  question,  548. 
not  admissible  in  criminal  cases, 

provision  of  9  G.  4,  c.  3J,  as  to  divorce   in  cases  of 

bigamy,  .549. 
probate,  not  conclusive  against  forgery  of  will,  {6. 
impeachable  for  fraud,  550. 
how  proved,  022. 
of  court  of  admiralty, 

when  conclusive,  551. 
of  court  of  exchequer, 

when  in  rem,  conclusive,  tiiongh  no  notice  of  action,  551. 
and  upon  stranger  to  suit,  552. 
when  in  personam, 

not  conclusive  on  stranger,  .5.52. 

not  admissible  as  to  offence  under  diflercnt  statute,  532. 
of  acquittal,  whether  conclusive,  552. 
of  commissioners  of  excise,  553. 
of  commissioners  for  settling  army  debts,  ib. 
of  visitors  of  college, 

generally  conclusive,  554. 

but  may  be  impeached  for  excess  of  jurisdiction,  ib. 
but  not  for  irregularity,  ib.  n.  (4). 
of  charity  trustees,  .554. 
of  courts  martial,  554. 
of  arbitrators,  .555. 
in  equity.    Sec  tit,  Equily. 
II  h 
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ofiiousc  of  lords,  liow  proved,  (JIS. 
how  i)rovc(l, 

on  issue  of  md  lid  record,  G12. 
record  of  same  court,  ib. 
of  aiiotlier  superior  court,  ib. 
of  an  inferior  court,  ib. 
for  other  purposes, 
by  copy  under  seal  of  court,  C12. 
by  examined  copy,  G15. 

how  copy  to  be  examined,  id. 
judgment  paper  not  admissible,  616. 
nor  judgment  book,  i7;i. 
nor  prothonotary's  book,  ib. 
nor  minutes  of  quarter  sessions,  ib. 
but  minutes  of  court  under  same  commission  ad- 
missible, 617. 
by  presumption,  when  record  lost,  G17. 
when  lost,  G17. 

variance  in  proof  of,  when  immaterial,  8G1. 
JURISDICTION, 

of  court,  prescription  as  to,  may  be  proved  by  reputation,  251. 
of  inferior  court,  not  to  be  presumed,  471. 
grant  of  probate,  not  conclusive  as  to,  544. 
of  foreign  court,  must  be  proved,  535. 
juror,  effect  of  Avithdrawal,  524,  n. 
JUSTICE  OF  PEACE— See  tit.  quarter  Sessio7is,   Deposition,  Confes- 
sion, Sfc. 
JUSTIFICATION, 

in  assault,  substance  of  issue  proved  when,  847. 


KILLING.     See  Death,  Homicide. 
KINDRED, 

general  matter  of  pedigree,  228. 
KING 

must  be  sworn,  if  witness,  8. 
conveyances  by,  public  evidence,  593. 
sign  manual  of,  594. 

address  from  lords  to,  when  evidence,  590. 
proclamation  of,  when  evidence,  591. 

how  proved,  ib. 
grant  from,  when  presumed,  475. 
attempt  on  life  of.     See  Treason. 

LANDLORD, 

statement  in  former  lease,  evidence  for,  413. 
judgment  against  bailiff,  admissible  against,  516. 
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LARCENY, 

presumption  of,  from  possession  of  property,  4GG. 
conviction  of,  renders  witness  incompetent,  17. 
on  indictment  for,  owner  of  stolen  gfoods  competent,  07. 

wife  of  party  concerned  in,  incompetent  for 
prisoner,  IGl. 
prisoner  may  be  convicted  of,  under  indictment  for  burglary  or 

robbery,  849. 
of  writings,  notice  to  produce  the  writings  unnecessary,  669. 
LAW.     See  Foreign  Law,  Bye  Law. 
LEADING  QUESTION, 
what  is,  886. 
when  allowed  on  examination  in  chief, 

in   suggestion  on  failure  of  memory,  888. 
introductory,  if  not  conclusive,  ih. 
where  witness  hostile,  ih. 

where  preparatory  to  contradiction  of  former  witness, 
889. 
how  far  allowed  on  cross-examination  of  friendly  witness,  912. 
LEASE, 

attorney  of  lessor  bound  to  produce,  when,  18G. 
ancient,  evidence  of  possession,  when,  28G. 

of  tithes,  how  necessary  to  prove  possession,  289,  n.  (2). 
parol  evidence  inadmissible  in  construction  of,  when  as  to  time 
of  holding,  754. 

unless  lease  by  parol,  ih.  n.  (3). 
as  to  additional  rent,  771. 
as  to  indemnification  against  taxes,  ib. 
parol  evidence  admissible  in  construction   of,  when  to  shew  cus- 
tom of  country  regulating  subject  of  lease,  7G4. 
compensation  for  out-going  crop,  &-c.    ib. 
method  of  tillage,   ib. 
averment  of  when   supported  by   proof  of  different  lease,  848,  859. 
of  duchy  lands,  enrolment  how  proved,  G14. 
LEAVE  AND  LICENSE.     See  tit.  License,  and  Consent. 
LEDGER  BOOK 

when  admissible  to  prove  will,  64G. 
LEGAL  ESTATE 

conveyance  of,  to  beneficial  owner,  when  presumed,  475. 
LEGATEE 

residuary,  incompetent  witness  to  increase  fund,  8(!. 

wjien  release  renders  competent,  152. 
specific,  competent  to  increase  fund,  118. 

competent  to  ])rovc  will  when  legacy  paid  or  released, 
144.  151. 
LEGITIMACY 

presumption  of,  from  birth  after  iiiarriiigc  of  mother,  462. 

how  rebutted,    ib. 
wife's,  husband's  declaration  as  to,   admissible   as  luntter  of  pedi- 
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grec,  243. 
sentence  of  nullity  or  affirmanco  of  marriage,  when  conclusive  as 

to,  .')4r>n.  (1). 
.declaralion.s  of  parents  as  to  legitimacy,  how   far  admissible,  227. 
declarations  of  clergyman  as  to  marriage  inadmissible,  245. 

And  see  Hearsay  n  Pedigree. 

LESSEE 

judgment  for  or  against,  admissible  for  or  against  reversioner,  519. 
LESSOR 

of  concurrent  terms,  competent  to  prove  which  prior,  123. 
one  of  several  in  ejectment,  privileged  from  being  witness,  158. 
of  plaintiff,  judgment  in  ejectment  admissible  for  or  against, 
517. 
in  ejectment,  privileged  from  being  called  against  co-lessor,  158. 
LETTER, 

when  may  be  given  in  evidence  without  calling  writer,  1 97,  439. 
as  proof  of  notice  of  facts,  ib. 
of  refusal,  ib. 

of  collateral  fact  to  be  inferred,  198. 
of  opinions  of  writer,  ib. 
of  feelings  of  the  writer,  201. 
as  part  of  res  gestcR,  when,  206. 

in  cases  of  conspiracy,  210. 
family,  admissible  as  matter  of  pedigree,  229. 
admission  contained  in 

other  letters  referred,  to  be  produced,  when,  858.  n  (1) 
letter  to  which  admission  an  answer,  359. 
referred  to  by  answer  in  equity,  360. 
unanswered  letter  does  not  amount  to,  374. 
used  to  discredit  witness,  not  to  be  proved   by  inferior  evidence, 

442. 
putting  in  the  post,  presumption  of  receipt  of,  471. 
ancient,  how  proved,  652. 
secondary  evidence  of,  what  sufficient,  681. 
contract  contained  in  several,  parol  admissible  as  to,  773. 
of  conspirator,  when  evidence  against  co-conspirator,  210.  434. 
on  which  witness   cross-examined  to   shew  contrary    statement, 
must  be  produced,  929. 
unless  lost,  931. 

cannot  be  proved  without  previous  cross-examination,  932. 
LETTERS  OF  ADMINISTRATION.     See  .administration. 
LETTERS  PATENT 

exemplication  of,  689. 
LIABILITY  OVER, 

incompetency  from.     See  tit.  Tfltness. 
LIBEL, 

that  subsequent  charge  made  by  defendant  corresponding  with 
libel,  admissible  evidence,  198. 
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expressions  of  spectators,  evidence  of  effect  of  libellous  picture, 

200. 
publication  of,  presumed  from  sale  by  servant,  4GG. 
other  publications  of  defendant,  admissible   to  prove  animus,  497. 
on  trial  of,  plaintiff  always  begins,  83G. 

charge  of  composing,  &c.  supported  by  proof  of  publishing,  849. 
copyist  of,  not  bound  to  answer  question  as  to  that  fact,  1)14. 
LIBRARY, 

Bodleian,  Brit.  Mus.  &c. 

MSS.  produced  from,  not  admissible,  633. 
LICENSE, 

ancient  license  of  lord,  when  evidence  of  manorial  rights,  28G. 
■when  presumed,  478,  617. 
of  Pope,  when  admissible,  594. 
LIS  MOTA 

definition  of,  276. 

renders  declarations  in  matters  of  pedigree  and   general   interest 
inadmissible,  when,  277. 
when  not,  279. 
renders  possession  or  user  necessary  to  support  ancient  writing, 
290. 
LIVERY  OF  SEISIN, 

when  presumed  from  possession,  478. 
LLOYD'S  BOOK, 

evidence  of  capture,  598. 
LOSS 

of  ship,  when  presumed,  469. 

total,  allegation  of,  supported  by  proof  of  partial;  847. 
of  deed,  when  presumed,  674. 

what  sufficient  to  raise  presumption  of,  675. 
of  record,  presumption  of,  how  raised,  (j\7, 
of  writ,  lb. 
LUNACY 

renders  incompetent  as  witness,  4. 

with  lucid  interval  competent,  when,  5. 
inquisition  of,  admissible,  584.     And  see  Inquisition. 
of  attesting  witness,   renders   proof  of  handwriting  admissible, 

657. 
opinion  of  medical  witness  admissible  as  to,  899. 
not  as  to  sanity  of  act  in  question,  ib,  n. 


MAGISTRATE, 

confession  made  to.     See  tit.  Confession. 

depositions  taken  before,  when  admissible,  560,  rt  scq. 

how  proved,  630. 
information  before,  806. 
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MAHOMETAN, 

how  to  bo  sworn,  10. 
MAKPm 

of  note  competent  witness  against  joint  maker,  124. 

competent  lor  plainliifin  action  by  indorsee  against  maker, 
127. 
MALICE, 

presumption  of,  4G4. 
MALICIOUS  PROSECUTION, 

action  for,  defendant's  evidence  before  grand  jury 

admissible  evidence,  143. 
or  his  wife's,  171,  n,  (4.) 
plaintiff's  character,  inadmissible  evidence,  489. 
variance  in  matter  of  description,  effect  of,  852. 
copy  of  indictment,  order  necessary  to  obtain,  802. 
copy  of  information  before  magistrate,  when  ordered,  806. 
MALICIOUS  SHOOTING, 

Avife  competent  against  husband,  on  indictment  for,  170. 
previous  shooting  admissible  evidence  on  indictment  for,  490. 
MANOR.     And  see  CouH  Rolls,  Copyholder. 

custom  of,  not  to  be  proved  from  custom  in  other  manors,  483. 
unless  both  formerly  held  by  same  lord,  484. 
or  one  anciently  parcel  of  the  other,   ib. 
or  manors  part  of  a  district  subject  to  peculiar  tenure,  ib. 
or  custom  laid  as  custom  of  the  country,  485. 
may  be  proved  by  reputation,  261. 
boundaries  of,  reputation  admissible  as  to,  250. 
maps,  262. 
MANOR  COURT.     See  Court  Rolls. 

ancient  -writings  of,  evidence  as  to  mode  of  descent,  261, 
MANSLAUGHTER, 

prisoner  may  be  convicted  of,  on  indictment  for  murder,  850. 
MAP 

of  manor  or  parish,  admissible  to  prove  boundaries,  when,  262. 
annexed  to  ancient  deed,  288. 
MARRIAGE.     See  tit.  Husband  and  Wife. 

not  proveable  by  husband,  in  action  by  wife  as  feme  sole,  161. 

first,  not  proveable  by  husband  on  indictment  for  bigamy,  ib. 

not  proveable  by  husband  on  indictment  for  conspiracy  to  procure 

it,  ib. 
first,  proveable  by  husband  on  case  of  settlement,  163. 
forcible,  wife  competent  to  prove,  169,  u.  (3.) 
and  date  of,  matter  of  pedigree,  225. 

proof  of,  when  dispensed  with  by  admission, 

in  action  for  criminal  conversation,  377,  n.  (4.) 
in  petit  treason,  ib. 
bigamy,  ib. 
fact  of,  how  may  be  proved,  447. 
presumption  of  legitimacy  from,  462. 
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how  rebutted,  ib. 
presumption  of,  from  cohabitation  or  reputation,  iG'L 
sentence  of  foreign  court  as  to,  when  conclusive,  535. 
when  not,  53G. 

of  no  eflfcct  as  to  marriage  in  England  of  English  subjects, 
ib. 
sentence  of  ecclesiastical  court  as  to,  when  conclusive, 
not  upon  strangers  to  suit,  544. 

unless  where  proceeding  7?i  rem,  54.1. 
question  of  validity   examinable  by  temporal  courts,  ib. 
effect  of  sentence  in  jactitation  suit,  54G. 
registry  of,  admissible  to  prove  time  of  marriage,  595. 
effect  of  as  evidence,  596. 
how  proved,  042. 
MASTER, 

servant  not  competent  for,  in  action  for  negligence,  100. 
MASTER  OF  SHIP.    See  Captaii^. 
MEDICAL  WITNESS, 

confidential  communications  made  to,  not  privileged,  176. 
statement  of  symptoms  to,  when  admi.^sible,  203. 
opinion  of,  as  to  state  of  health  admissible,  899. 

as  to  sanity,  liow  far  admissible,  ib.  n. 
MEMORANDUM, 

to  refresh  memory  of  witness,  when  allowed,  891. 
when  must  be  produced,  893. 
where  writing  itself  inadmissible,  894. 

unstamped  receipt,  894, 
when  allowed  tiiough  not  written  by  witness,  895. 
at  what  time  must  have  been  made,  ib. 
MEMORIAL 

inadmissible  to  prove  registered  deed,    without  notice  to  produce, 

445. 
of  annuity  deed,  (190. 
of  assignment  of  judgment,  ib. 
of  deed  registered,  ib. 
MESNE  PROFITS, 

in  action  for,  judgment  in  ejectment  how  far  conclusive,  512. 
MIDWIFE 

declarations  of,  whether  admissible  in  cases  of  pedigree,  244. 
MISDEMEANOR, 

depositions  before  magistrate  in  cases  of,  when  admissible, 
564. 
copy  of  indictment  for,  matter  of  right,  803. 
expenses  of  prosecution  for,  when  allowed,  791. 
MISTAKE 

in  indorsement  of  postea,  cannot  be    ])rovcd,   tu  contradict  judg- 
ment, 50G. 
in  form  of  action,  judgment  on  account  of,  not  cuncludivc  against 
plaintiff,  509. 
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of  law,  by  foreign  court,  iiitiy  be  sliewn,  vvi.en,  538. 
in  writteH  instrument,  p.  777.  note.  . 

MODUS, 

reputation  admissible  to  establish  prescription  ior,  251. 

whether  in  case  of  farm  modus,  25^3. 
declarations  of  deceased  parishioners,  admissible  As  to,  283. 
admissions  of  former  occupiers,  evidence  as  to,  414. 
not  to  be  proved  by  custom  as  to  other  tenements,  487. 
MONUMENTS;     See  Inscription. 
MORAVIAN 

affirmation  of,  has  same  effect  as  oath,  13. 
MORTGAGOR 

admissions,  of  after  conveyance   of  mortgaged  premises,  riot  evi- 
dence, 417. 

mortgagee,  absolute  deed,  a  mortgage,  7G1.  n. 
MURDER, 

malice  presumed  from  fact  of  killing,  unless  contrary  appear, 

4G4. 
previous  threats,  &.c.  admissible  evidence  of  malice,  498. 
on  charge  of,  prisoner  may   be  convicted  of  manslaughter,  850. 
when  variance  as  to  manher  of  death,  material,  ib. 
what  constitutes  a  principal  in,    ib. 

as  accessory  cannot  be  convicted  as   principal,  850. 
of  officer  in  execution  of  process,  when  substance  of  charge  prov- 
ed, 851. 
prisoner  may  be  convicted  of,  on  indictment  for  petit  treason, 

849. 
acquittal  for,  in  foreign  country,   may  be  pleaded  in  bar,  53G. 


NAVY  OFFICE, 

book  of,  evidence  of  death  of  sailor,  597. 
NEGATIVE, 

of  consent,  how  established,  439. 

of  notice  of  contents  of  packag;es,  how  established,  ib. 
828. 

onus  probandi,  when  on  jjarty  relying  on,  465,  827. 
And  see  tit.     Onus  Probandi. 
where"  breach  of  diity  alleged,  827. 
where  affirmative  against  presumption  of  law,  829. 
where  fact  peculiarly  within  knowledge  of  party,  ib. 
NEWSPAPERS, 

proprietorship  of,  admission  by  acts,  370,  n.  (2). 
NEXT  OF  KIN, 

incompetent  to  prove  debt  due  to  intestate,  87,  n.  (1). 
NISI  PRIUS  RECORD, 

evidence  of  cause  being  tried,  618. 
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NOLLE  PROSEQUI, 

to  plea  of  bankruptcy,  renders  bankrupt  competent  fur  co-defend- 
ant, in  action  on  joint  contract,  54. 
in  criminal  proceedings,  renders  defendant  competent  witness,  69. 
NON-ACCESS, 

wife  incompetent  to  prove,  1G9,  and  n.  (1). 
cannot  be  proved  as  matter  of  pedigree,  22G. 
NON-ATTENDANCE.     See  Alkndance. 
NON-CLAIM, 

presumption  of  payment,  arising  from,  479. 
NON-JOINDER, 

admission  of  party  jointly  liable,  evidence   in  support  of  plea,  307. 
effect  of  particulars  of  demand  shewing  dealings   with  party  not 
joined,  880. 
NOTICE, 

to  quit,  service  of,  may  be  proved  by   entry  of  deceased  attorney, 
339. 
acquiescence  in,  when  proof  of  tenancy^  373. 
may  be  proved  by  secondary  evidence,  454. 
of  contents  of  packages,  how  negatived,  440. 
verbal,  to  deliver  property   may  be   proved,  though  written  notice 

also  given,  449. 
of  dishonor  of  bill,  may  be  proved  by  secondary  evidence,  454. 
of  proceedings,  necessary  to  validity  of  foreign  judgment,  538. 
attested,  must  be  proved  by  attesting  witness,  049. 
to  produce  writings,  when   necessary,  3G4,  GG2.      And  see  tit. 

Writing. 
effect  of,  GG3. 
form  of,  GG5. 
service  of,  on  whom,  ih. 

how  long  before  trial,  ih. 
time  for  demanding  prodnction  under,  GG8. 
when  dispensed  with, 

notice  from  proceedings,  GG8. 
trover,  ih. 
theft,  GG9. 

treasonable  paper,  th. 
copy  considered  as  original,  ib. 
inscription  on  banner,*/', 
resolutions  of  meeting,  G70. 
paper  containing  unlawful  oaih,    ib. 
possession  of  instrument  fraudulent,  G7U. 
du])licate,  ib. 
counterpart,  ib. 
notice,  G71. 
attorney's  bill,  ib. 
machine  copy,  ib. 
ship's  articles,  ib. 
deed  in  court,  in  posscssiun  ofopposilc  parly,  ib. 

li 
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attorney  not  privileged  from  proving  contents  of,  187. 
NUL  TIEL  RECORD.    And  see  Judgment. 
on  plea  of  how  record  proved, 
if  of  same  court,  612. 
of  other  superior  court,  ilf. 
of  inferior  court,  ib. 

OATH 

necessary  in  all  cases  before  witness  can  depose,  7. 

queercas  to  king,  8  n.  (2). 
nature  and  effect  of,  8. 

form  of,  varied  according  to  religion  and  witness,  9. 
what  religious  principle  in  witness,  necessary  to  render  efficacious, 
11,  12,  and  n.  (G). 
how  ascertained,  12. 
extra-judicial,  abolished,  9,  n.  (1) 

of  secrecy,  taken  by  commissioners' clerk,  construction  of,  277. 
as  to  property,  before  commissioners,  not  conclusive  against  depo- 
nent, 385. 
required  to  be  entered  of  record,  parol  evidence  of,  inadmissible, 

445. 
unlawful,  on  trial  for  administering,  notice  to  produce  unnecessa- 
ry, 670. 
OBLIGEE, 

release  by  one,  binds  co-obligees,  153. 
OBLIGOR, 

competent  witness  against  co-obligor,  generally,  124. 

but  obligor  (principal)  incompetent  for  co-obligor  (surety), 
86. 
release  to  one,  operates  to  co-obligors,  153. 
for  co<ts,  how  rendered  competent,  156. 
OCCUPATION, 

admission  of,  by  forbearance,  374,  n.  (1) 
proveablc  by  parol,  443. 

unless  question  as  to  tenancy,  ib. 
OFFICE, 

presumption  arising  from  course  of  business  in,  471. 
OFFICER.     And  see  Bailiff. 

appointment  of,  proved  by  acting,  369,  453,  469. 
admissions  of,  evidence  against  sheriff,  when,  407, 
OFFICIAL  ACTS, 

presumption  of  due  execution  of,  470. 
OFFICIAL  COMiMUNICATIONS, 
privileged  from  disclosure,  192. 
what  are  not,  194. 
OLD  WRITINGS, 
what,  651. 

proper  custody  of,  633. 
how  proved,  652. 
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on  party  asserting  affirmative,  827. 

substance  and  not  form  of  issue  looked  at,  ih. 
negative  averment,  when,  to  be  proved,  ib. 

barratry,  that  captain  not  owner,  827. 
omission  of  duty,  827. 

not  reading  thirty-nine  articles,  828. 
not  giving  notice,  ib. 
under  hawkers'  and  pedlars'  act, 
that  party  not  housekeeper,  ih. 
tliat  promises  not  left  in  repair,  828. 
non-consent,  828. 
where  affirmative  against  presumption  of  law, 
829. 
fact  peculiarly  within  the  knowledge  of  party,  th. 
time  when  instrument  received,,  ih. 
qualification  to  kill  game,  8J50,  4(j.'). 
infancy,  ih, 
right  to  practise  as  apothecary,  4Gi). 
fact  admitted  on  the  record,  when  must  be  proved, 
831. 
effect  of,  on  right  to  begin  and  reply.     Sec  Dei^lnning  and 
Reply. 
OPINION. 

of  counsel,  taken  by  attorney,  privileged  from  disclosure,  185. 
of  witness,  as  to  handwriting,  how  to  be  acquired,  092. 
of  medical  man,  as  to  state  of  health,  admissible,  899. 

how  far  admissible  as  to  sanity,  ih. 
of  underwriter,  as  to  circumstances  tending  to   increase  premium* 
inadmissible,   ih. 

but  admissible,  as  to  what  the  duty  of  broker  in  eflecting 
policy,  900. 
of  ship-builder  as  to  seaworthiness,  901. 
of  engineer,  as  to  effect  of  works,  ib. 
of  seal  engraver,  as  to  forgery  of  seal,  ib. 
of  artist,  as  to  genuineness  of  pictures,  ib. 
aa  to  genuineness  of  post  mark,  ih. 
inadmissible,  as  to  legal  or  moral  obligation,  900, 
orders  of  sale,  556,  note. 
OUTLAWRY, 

judgment  of,  when  incapacitates  witness,  18. 
reversal  of,  restores  competency,  21. 
OVERT  ACT 
of  treason 
not  laid  in  indictment,  whcu  inadmissible,   llU. 

whe  n  ad  m  iss  i  b  le,  493 . 
time  of,  variance  in  proof  immaterial,  8G2. 
confession  of,  must  be  made  to  two  witnesses,  435. 

unless  in  case  of  actual  attempt  on  king's  life,  430. 
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or  when  adduced  in  confirmation  of  other  cvidoncc, 
430. 
OWNER 

of  rateable  property,  incompetent  witness  to  disprove  liability  to 

charge,  1)4. 
of  ship,  incompetent  in  action  on  policy  to  prove  sea-worthiness, 
100, 
register,  when  evidence  for  and  against,  597. 
of  stolen   goods,   entitled    to  restitution,  competent    witness  for 

prosecution,    129. 
part  owner,  released,  competent  for  defendant,  154. 
admissions  of,  evidence  inaction  by  captain  for  freight,  394. 
beneficial  conveyance  of  legal  estate  to,  when  presumed,  475. 
OWNERSHIP.     And  see  Reputed  Oivnership. 

admissions   of,  in  attorney's  undertaking  to  appear,  conclusive, 
when,  3G9. 

by  forbearance,  374. 

by  not  contradicting  statement  of  claim,  ib. 
presumption  of,  from  possession,  472. 
how  rabutted,  ib. 
of  roads,  rivers,  fences,  &c.  ib. 
evidence  of,  inadmissible  from  acts  of  ownership  on  other  por- 
tions of  land,  487. 
unless  in  proof  of  general  right  through   whole  ex- 
tent of  inclosures,  485. 

PAPAL  BULL.    See  Biill, 
PAPERS 

of  conspirators,  when  admissible  against  co-conspirators,  210. 
ancient,  proper  custody  of,  635. 
PARDON, 

when  restores  competency  of  witness,  22. 

how  proved,  ib. 

conditional,  renders  witness  competent,  when,  22. 

under  sign  manual,  effect  of,  22. 

accomplice  entitled  to,  as  of  right  in  what  cases,    27. 

entitled  to,  in  equity,  when,  27. 
statutory  title  to,  not  ground  of  incompetency  as  witness,  131. 
PARI  JURE, 

declarations  by  persons  in  pari  jure  admissible  in  matters  of  ped- 
igree and  general  interest,  when,  283. 
PARISH 

boundary  of,  may  be  proved  by  reputation,  251. 
perambulations  of,  259. 
maps  of,  262. 
custom  of,  when  presumed,  470. 

not  to  be  proved  by  custom  of  other  parishes,  487. 
judgment  against,  when  evidence  for  another  parish,  520. 
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how  affected  by  judgment  of  quarter  sessions  on  appeal  against 
removal,  529. 
where  order  quashed,  529. 
where  order  confirmed,  531. 
name  by  repute  of,  when  sufficient,  9G2. 
register.     See  tit.  Register. 
inhabitant  of.     See  tit.  Inhabitant. 
book.    See  tit  Book. 
PARLIAMENT 

debates  in,  privileged  from  disclosure,  194. 
judgment  in,  how  proved,  618. 
journals  of.     See  Journals. 
acts  of.     See  Act  of  Parliament. 
PARLIAMENTARY  SURVEY, 

admissibility  of,  5SG. 
PAROL  EVIDENCE 

when  admissible  to  explain  written  instrument, 
where  latent  ambiguity, 

description  applicable  to  several  objects,  712. 
estates  of  same  name,  ib. 
devisees  of  same  name,  741. 
description  part  true,  part  false,  713. 
of  estate,  713. 
of  fund,  ib. 
description  entirely  false,  715. 
intention  to  give  different    description   cannot    be 
shewn,  717. 
no  person  answering  description,  718. 
no  estate  answering  description,  719. 
where  alter  rejection  of  erroneous  part,  no  sufHcient 
indication  of  intention  remains,  729. 
word  without  meaning,  730. 
words  construed  according  to  situation  of  party,  731. 
situation  with  respect  to  property,  732,  734. 

situation  with  respect  to  objects    of, 

bequest,  733,  740,  744. 
technical  terms,  738,  743. 
mercantile  terms,  739,  743. 
subject  matter  nearest   to  description  to  be 

adopted,  743. 
description  may   be   in  one    or  several  terms, 

744. 
usage  admissible  in  construction  of  ancient 
instruments,  745. 
or  old  act  of  jiarliament,  il).  n  (4.) 
private  deed,  747. 
parol  inadmissible  where  ambiguity  patent,  719. 
uncertafnty  in  devise,  749. 
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blank  in  will,  750. 

reference  to  other  expressions  of  intention,  ih. 
must  refer  to  written  instrument,  ib. 
or  to  facts,  7.51.  n.  (•'{.) 

instrument  referred  to  must  be  capable  of  identi- 
fication, 75. 
where  reference  applies  to  several   instnjments,  evi- 
dence admissible  to  shew  which   is  meant,  752. 
and  n  (2.) 
when  admissible  to  vary  or  discharge  written  instrument, 

general  rule  against  admission  of  parol,  applies  to  cases  not 
within  Stat.  Frauds,  753. 
deeds,  ih. 

time  of  holding  in  lease,  parol  inadmissible  as  to,  754. 
except  where  a  lease  by  parol,  ib.  n  (3.) 
terms  on  which  policy  subscribed,  755. 
terms  of  charter  party,  ib. 
contract  as  to  seamens'  wages,  756. 
contract  for  sale  of  goods,  ib. 
bill  or  note,  agreement  as  to,  ib. 
when  admissible  to  annul  instrument  as  void,  757. 
for  want  of  consideration, 

deed,  ib.  n  (3.)    And  see 

Estoppel. 
agreement,  ib. 
bill  or  note,  ib.  n  (2.) 
for  illegality, 
deed,  758. 

contract  of  sale,  ih.n{\.) 
bill  or  note,  ib.  n  (1.)  adjin. 
annuity  deed,  760. 
for  fraud, 

will,  758. 

deed,  different  consideration  759, 
and  n.  (1.)  And  see  Estoppel. 
party  charged  with  fraud,  not 
allowed  to  prove  different 
consideration,  763. 
admissible  to  vary  written  instrument,  when, 
bond,  different  condition  cannot  be  shenrn, 
761. 
deed,  different  use,  ib. 

different  consideration  consistent  with  deed, 
762. 

no  consideration  expressed,  762, 
and  n* 
delivery  at  different  time,  763. 
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admissible  to  shew  custom,  regulating  subject  of 
contract,  when, 
custom  of  country  as  to  tenancy,  764. 
usage  of  merchants, 
insurance,  meaning  of  warranty,  7G7. 
contract  for  seamens'  wages,  678. 
usage  must  not  be  inconsistent  witli  contract,  769. 
not  admissible  where  contract  manifestly  complete,  770. 
additional  rent,  771. 
indemnification  against  taxes,  ib. 
verbal  declaration  by  auctioneer,  772. 
admissible  when  contract  manifestly  incomplete,  773. 

parts  of  contract  in  different  letters,  ib. 
admissible  to  shew  subsequent  alteration  of  contract,  when, 
contract  under  seal  not  altered  by  parol,  774. 
contract  not  under  seal,  altered  by  parol,  ib. 
where  no  breach,  ib.  n  (2.) 
and  alteration  not  inconsistent,  t&. 

contract  under  Stat,  of  Frauds,  not 

altered  by  parol.  775.     See  Murl^ns;e. 

admissible  to  shew  discharge  of  contract,  when, 

contracts  under  seal  not  discharged 

by  parol,  776. 
contracts  not  under  seal,  discharged 

by  parol,  il). 
whether  contracts  under  St.  Frauds, 
ib. 
admissible  to  show   grounds  of  judgment  of  quarter  ses- 
sions on  removal,  530. 
PARSON, 

entry  by  deceased  parson  as  to  ecclesiastical   dues,  admissible  for 
successor,  322. 

but  must  admit  payment,  323. 
acting  as,  evidence  of  incumbency,  370. 
admission  of  lessee  of  tithes,  evidence  against,  413. 
admission  of,  evidence  against  successor,  414. 
PARTIAL  LOSS, 

under  policy,  proof  of,  admissible  under  allegation  of  total  loss, 
847. 
PARTICULARS  OF  DEMAND  AND  SET-OFF, 
binding  on  party  giving  them,  876. 
not  admitted,  by  plea  in  excuse,  or  in  confession  and  avoidance, 
ib. 

nor  by  payment  of  money  into  court,    it. 
evidence  inconsistent  with,  inadmissible,  ib. 
not  invalidated  by  clerical  error,  877. 

nor  l)y  error  in  date,  878. 
nor  by  wrong  description,  lO. 
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unless  opposite  party  misled,  ib. 
(Iclivory  of,  how  enforced  against  plaintiff,  ib. 

against  defendant,  ib. 
with  dates,  wliat  insufficient,  879. 
proof  of  delivery,  when  necessary,  ib. 
need  not  refer  to  demand  under  special  counts,  ib. 
plaintiff  not  confined  to,  where  case  altered  by  defendant's  proof, 

ib. 
items  of,  when  not  separable,  880. 
credits  allowed  in,  effect  of,  as  admissions,  ib. 

whether  plea  of  payment  necessary  as  to, 
881. 
PARTNER 

incompetent,  for  defendant,  in  action  against  co-partner,  to  prove 
or  disprove  partnership,  85. 

but  competent  for  plaintiff,  124. 
rendered  competent  for  partner,  by  mutual  releases,  154. 
ostensible,  when  estopped  from  disputing  partnership,  381. 
admissions  by,  when  party  to  suit,  evidence   against  co-partners, 
399. 
•when  not  party,  how  far  evidence,  400. 
PART  OWNER, 

admissions  of,  not  evidence  against  others,  400. 
PARTNERSHIP 

admissions  of  partners  as  to,  399. 
merged  in  corporation  ;  partners  lidble,  641,  n. 
PARTY 

to  suit,  incompetent  generally  as  witness,  46. 

grounds  of  incompetency,  47. 

incompetency  distinguishable  from  privilege  not  to  be  examined, 

47  n.  (1). 
to  civil  suit  incompetent 

if  interested  in  the  event  of  the  cause,  47.  (but  see  note  a.) 
corporators,  48. 
or  in  the  costs,  48. 
trustee,  48. 
prochein  ami,  48. 
guardian,  48. 
governor  of  the  poor,  48. 
parochial  trustee  suing  by  treasurer,  49,  and 
n  (2). 
competent  if  free  from  interest 
corporator,  49. 
non-rated  inhabitant,  50. 
incompetent  at  commencement  of  suit,  rendered  competent  by  sub- 
sequent proceedings,  when.     See  tit.  Defendant, 
to  criminal  proceedings.     See  tit.  Proscculor   and  Defendant. 
in  equity  suit,  competent  on  issue  directed,   when,  142. 
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privilege  of,  not  to  be  examined,    156,   and  seq.  See  tit  Plaintiff 

and  Defendant. 
nominal,  admissions  of,  binding,  393. 
real,  bound  by  judgment,  515. 

party  justified  under,  ib. 
lessor  of  the  plaintiff,  516. 
inspection  of  documents  by,  8i20. 
PATENT   OF  INVENTION, 

purchaser  of  license  under,  competent  witness  for  original  paten- 
tee, 121. 
PAUPER, 

settlement  of,  how  far  determined  by  judgment  of  Quarter  Ses 
sions  discharging  order  of  removal,  5:2i). 

confirming,  531. 
PAYEE, 

competency  of,  41. 
PAYMENT 

of  fine,  defendant  rendered  competent  witness  byj69. 
proved  by  entry  of  deceased  scrivener,  337. 

clerk,  338. 
proved  by  parol,  though  receipt  taken,  449. 

plea  of,  whether  necessary  as  to  credits  in   plaintiff's  particulars, 
881. 
PAYMENT  INTO  COURT, 

how  far  admission  of  particulars  of  demand,  876. 
PEDIGREE 

as  to  admissibility  of  hearsay  in  cases  of.     See  tit.  Hearsay. 
chart  of,  admissible,  when,  232. 

when  author  must  be  shewn,  244. 
when  made  with  a  view  to  claim,  inadmissible,  280. 
PENALTIES, 

acquittal  in  action  for,  admissible  in  civil  suit,  523. 
conviction  for  in  Exchequer,  not  conclusive  on  strangers,  552. 
PERAMBULATION, 

declarations  as  to,  admissible   in  questions   of  public  boundaries, 
259. 
PERJURY, 

conviction  of,  incapacitates  witness,  17. 

competency,  how  restored,  22. 
in  indictment  for,  prosecutor  coinpcteni  witness,  64. 
when  not,  il>.  n.  (5.) 

under  stat.  5  Eliz.  c.  1',  though  entitled  to  part  of  penalty, 
68. 
party  separately  indicted  for  saiiic  perjury,  competent  for  defend- 
ant, 115. 
party  to  civil   action  on  same  jjoint,    competent  for  iimsccution 

116. 
dying  declarations  inadmissible  as  to,  295. 

Kk 
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PETITIONING  CREDITOR, 

estopped  from  dispuling  bankruptcy,  380. 
admissions  of  evidence  against  assignees,  when,  397. 
wiien  not,  39G. 
PETIT  TREASON, 

on  indictment  for,  prisoner  may  be  convicted  of  murder,  840. 
PEW, 

faculty  for,  when  presumed,  474. 
vestry  book  evidence  as  to,  GOO. 
PHYSICIAN, 

qualification  of,  when  admitted,  372. 
confidential  communications  to,  not  privileged, 
proof  of  being,  production  of  diploma  not  sufficient,  G07. 
PLACE 

of  birth  not  proveable  as  matter  of  pedigree,  226. 
mentioned  in  record,  of  personal  action,  not  conclusive,  507. 
variance  in  proof,  when  material,  862. 

when  not,  8G3. 
amendment  as  to  at  nisi  prius,  when 
allowed,  871,  872. 
PLAINTIFF 

in  equity  suit,  competent  witness  on  issue  directed,  when,  142. 
privilege  not  to  be  examined,  156. 
when  may  be  waived,  158. 
PLEADING, 

judgment  arising  from  bad  pleading,  not  conclusive  against  party, 
509. 
PLEA  IN  EQUITY 

does  not  amount  to  admission  of  truth  of  fact  charged  in  bill, 
557. 
POISONING 

wife  competent  against  husband,  on  indictment  for,  170,  n.  (3.) 
POLICY  OF  INSURANCE.     See  tit.  Captain,  Underwriter,  Consolida- 
tion Rule. 
party  beneficially  interested  in,  incompetent  as  witness  for  assured, 

83. 
though  claim  released,  ib. 

adjustment  on,  not  conclusive  against  underwriter,  389. 
party  beneficially  interested  in,  admissions   of,  evidence  against 

nominal  party,  394. 
cannot  be  proved  by  entries  in  books  of  insurance  company,  444. 
possession  of  ship,^nHi«/ac!'e  evidence  of  ownership,  472. 
in  action  on,  sentence  of  court  of  admiralty,  how  far  conclusive, 

533. 
parol  inadmissible  as  to  terms  on  which  subscribed,  755. 
parol  admissible  to  explain  usage  of  merchants,  767. 

usage  must  not  be  inconsistent  with  express  words  of  policy, 
7G9. 
inspection  of  papers  in  action  on,  when  ordered,  822. 
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total  loss  on,  allegation  of,  supported  by  proof  of  partial  loss, 
847. 
POLL-BOOK, 

for  what  purposes  admissible,  .'598. 
how  proved,  039. 
POPE, 

license  of,  admissible,  594. 
bull  of,  admissible,  ih. 
taxation  of,  admissible,  .'580. 
POSSESSION 

ancient,  proved  by  old  documents,  '.vhen,  286. 

within  what  limitations,  289. 
of  document  by  client,  attorney  not  privileged  from  proving,  187. 
of  stolen  property,  presumption  arising  from,  4G6. 
presumption  of  ownership  from,  472. 

how  rebutted,  472. 
of  beneficial  owner,     conveyance  presumed    from  legal   owner, 

when,  475. 
livery  of  seisin,  when  presumed  from,  478. 
of  bill  of  exchange  by   acceptor,  presumption  of  payment  arising 

from,  479. 
of  property,  presumption  of  reputed  ownership,  when,  479. 
of  writings  by  party  on  whom  notice  to  produce  served,  how  prov- 
ed, GG4. 

by  privies,  ih. 
by  independent  party,  G04. 
POST, 

putting  letter  in,  presumption  as  to  receipt  of,  47L 
post  mark,  evidence  of  letter  being  put  in  the  post,  G04. 
how  proved,  G48,  901. 
POSTEA, 

mistake  in  indorsement  of,  inadmissible  to  contradict  judgment, 

50G. 
insufficient  to  prove  judgment,  G18. 
but  evidence,  of  fact  of  trial,  ih. 

And  see  .\7si  Priux  Record. 
POST  MORTEM  INQUISITIONS, 

effect  of  as  evidence,  580. 
POSTPONEMENT  OF  TRIAL, 

on  account  of  absence  of  witness,  800. 
POWER, 

indefinite  term  in,  when  may  bo  explained  by  parol,  735. 
POWER  OF  ATTORNEY.    See  tit.  .lll^mnj. 
PR.EMUXJRE, 

conviction  of,  incapacitates  as  witness,  17. 
PRESCRIPTION, 

public,  reputation  admissible  as  to,  251. 
private,  whether  rt^putation  admissible,  253. 
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PRESCRIPTION— con<mue(/. 

presumption  of,  from  modern  user,  when  conclusive,  401. 

under2&3W.  4,0.7],  473. 
statenjefit  of,  effect  of  variance  in  proof,  852. 
what  sufficient,  857. 
in  action  for  disturbance,  858. 
in  pi  ca  in  bar,  ib. 
PRESENTATION, 

reputation  inadmissible  as  evidence  of,  257. 
PRESENTMENT, 

of  homage,  on  same  question,   inadmissible  as  to  manorial  rights, 
275. 
PRESUMPTION  AND  PRESUMPTIVE  EVIDENCE, 
definition  of,  457. 
principles  on  which  founded,  ib. 

distinction  between  conclusive   and  authorized  presumptions,  459. 
of  prescription,  from  modern  user,  4G1. 
of  uns^eaworthiness,  from  distress  without  cause,  i  J, 
particular  presumptions, 

of  incompetency  to  crime,  from  age,  4G1. 
of  legitimacy,  from  marriage  of  mother,  462. 

presumption  when  destroyed,  462. 
of  marriage,  from  cohabitation,  463. 
of  intention  to  defraud,  id. 
of  malice,  in  libel,  464. 
of  murder,  from  homicide,  ib. 
of  innocence,  ib. 

onus  probandi,  when  on  negative,  465, 
when  on  affirmative,  ib. 
of  publication  of  libel,  466. 
of  theft,  from  possession,  ib. 

of  adverse  nature  of  evidence,  from  suppression,  ib. 
of  defect  of  title,  from  fabrication  of  evidence,  467. 
of  fear,  in  cases  of  robbery,  ib. 
of  continuance,  468. 

of  death,  from  absence  for  seven  years,  ib. 
of  survivorship,  469. 
of  loss  of  ship,  ib. 

of  appointment,  to  office,  from  acting,  ib. 
of  due  execution  of  official  duty  or  business,  469. 
parish  certificate,  470. 
execution  of  deed,  ib. 
inrolment  of  annuity,  ib. 

not  applicable  in  questions  of  jurisdiction  of  inferior  courts, 
471. 
of  course  of  public  office,  47J. 
custom  house  entry,  ib. 
letter  sent  by  post,  ib. 
of  property,  from  possession,  472, 
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PRESUMPTION  AND  PRESUMPTIVE  EYIDENCE— continued, 
of  ownership  of  roads  and  boundaries,  from  contiguity,  472. 
of  incorporeal  rights,  from  user  by  2  &  3  W,  4,  c.  71,  473, 
of  dedication  of  public  ways,  ib. 
of  faculties,  474. 
of  copyhold  customs,  ib. 
of  liability  to  repair  fences,  ib. 
of  act  of  parliament,  ib. 
of  grant  from  the  crown,  475. 
of  conveyance  of  legal  estate  to  beneficial  owner,  ib. 

where  possession  not  to  be  otherwise  accounted  for,  ib. 
of  surrender  of  outstanding  terms,  47G. 

where   acts  of  owner   inconsistent    with    existence  of  term, 
477. 
effect  of,  marriage  settlements  not  noticing  term,  ib. 
of  livery  of  seisin,  from  twenty  years'  possession,  478. 
of  license,  from  acquiescence,   ib. 
of  bye-law,  from  usage,  ib. 
of  compassing  the  king's  death,  ib. 
of  payment,  from  non-claim,  479. 
receipt  for  last  rent,  ib. 

bill  of  exchange  in  possession  of  acceptor,  ib. 
of  reputed  ownership,  from  possession,  I'/i. 
of  acceptance  of  benefit,  480. 
surrender  without  notice,  ib. 
when  disallowed  as  irrelevant, 
of  contract,  from  other  contracts  generally,  482. 
between  landlord  and  other  tenants,  ib. 
quality  of  goods  supplied  to  other  persons,  ib. 
irrelevant  presumptions, 

but  other  transactions  adducible,  to  shew  knowledge  or 

intention,  482. 
general  autliority  to  draw  bills,  ib. 
of  manorial  custom,  from  custom  in  other  manors,  483. 

unless  both  manors  formerly  hold  under  same  lord,  484. 
or  one  anciently  parcel  of  the  other,  ib. 
or  manors  within  district  subject  to  peculiar  tenure,  ib. 
or  custom  laid  as  custom  of  the  country,  485. 
of  ownership,  from   acts  of  ownersliip  on  other  portions  of  land, 

487. 
unless  in  proof  of  general   right  tlirough  whole  extent  of  inclos- 

ures,  485. 
of  custom  as  to  tithing,  by  custom  in  otiicr  parishes,  487. 

unless  on  cross-examination,  ib. 
arising  from  evidence  of  cliaractor,  488. 
in  civil  suits,  not  allowed,  ib. 
unless  clmractcr  the  point  in  issue,  ib. 
adultery,  ib. 
defamation,  ib. 
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PRESUMPTION  AND  PRESUMPTIVE  EVIDENCE— conhnucrf. 
seduction,   48!). 
malicious  prosecution,  ib. 
in  criminal  cases. 

of  prosecutrix  in  rape,  490. 
of  prisoner,  ib. 

must  not  be  of  particular  acts,  491. 
effect  of,  ib, 

■witnesses  as  to,  not  cross-examined,  492. 
answered  by  proof  of  previous  conviction,  ih. 
of  guilt  in  criminal  cases  from  commission  of  other  offences, 
492. 
treason,  overt  acts  not  laid  in  indictment,  ib. 
burglary,  previous  larceny  by  prisoner  on  same  premises, 

493. 
unless  several  acts,  constituting  one  offence,  ib. 
or   where  offence  consists  of  guilty  knowledge  or  inten- 
tion, 494. 
uttering  forged  notes,  or  counterfeit  money — 
previous  uttering,  ib. 

subsequent  uttering,  when  admissible,  496. 
malicious  shooting,  ib. 
threatening  letter,  497. 

libel,  497. 

receiving  stolen  goods,  ib. 

conspiracy  to  cheat,  ib. 

barratry,     ib. 

murder,  498. 

conspiracy  to  riot,  ib. 

acts  and  declarations  of  prisoner  when  evi- 
dence for  him,  499. 
in  favour  of  defendant,  tlirows  proof  of  negative  on  plaintiff, 
829. 
PRINCIPAL  DEBTOR, 

defendant  in  joint  action  against  himself  and  his  surety,  compe- 
tent witness  for  plaintiff,  when,  52. 
incompetent,  in  action  against  surety,  to  prove  payment,  86. 
admission  of,  not  evidence  against  surety,  411. 
PRINCIPAL  FELON, 

competent  as  witness  against  accessary,  29. 
judgment  against,  when  admissible  against  accessary,  520. 
what  sufficient  proof  of  being,  in  murder,  850. 
cannot  be  convicted  as  accessary,  85L 
PRISON  BOOK.     See  Commitment. 
PRISONER, 

inquiry  as  to  character  of,  490. 

must  not  be  of  particular  acts,  491. 

effect  of,  ib. 

witnesses  not  cross-examined,  492. 
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PRISONER— conh'yiuec/. 

answered  by  proof  of  previous  conviction,  ti. 
deposition  taken  in  absence  of,  inadmissiblr,  569,  570. 
how  attendance  of,  as  witness,  obtained,  783. 
PRISONER  OF  WAR, 

attendance  of,  as  witness,  liow  obtained,  784. 
PRIVILEGE  OF  WITNESS, 
from  arrest, 

service  of  subpcena  not  necessary  to  confer,  782. 
for  what  time,  ib. 
on  arbitration,  783. 
on  execution  of  writ  of  inquiry,  ib. 
before  commissioners  of  bankrupt,  ib. 
before  court  martial,  ib. 
does  not  extend  to  arrest  by  bail,  ib. 
from  answering, 

where  answer  might  subject  to  penalties,  913. 
prosecutrix  in  rape  as  to  crim.  con.,  914, 
alleged  putative  father  of  bastard, as  to  that  fact,  914. 
copier  of  libel,  ib. 

accomplice,  as  toother  offences,  i6. 
where  answer  might  subject  to  civil  suit, 
witness  compellable  to  answer,  914. 
but  not  party,  915. 
rated  inhabitant,  ib. 
where  answer  might  subject  to  forfeiture,  916. 
where  answer  migiit  degrade  witness's  character,  9IG, 
witness  not  compellable  to  answer,  ib. 
but  question  admissible,  9;20. 
and  if  answered,  answer  conclusive,  923. 
PRIVILEGED  COMMUNICATION, 
between  attorney,  &,c.,  and  client, 
principle  of  exclusion  as  evidence,  174. 
privilege,  that  of  client,  ib. 
waiver  of  it, 

when  not  waived,  ib. 
to  what  persons  privilege  extends,, 
interpreter,  175. 
attorney's  clerk,  ib. 
barrister's  clerk,  ib. 
arbitrator,  ib.  n.  (1). 
attorney  not  employed,  ib. 
confidential  adviser  (not  attorney)  ib, 
conveyancer,  ib.  n.  (7). 
scrivener,  ib. 
medical  man,  176. 
friend,  ib. 
banker,  ib. 
steward,  176, 177,  n.  (1). 
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PRIVILEGED  COMMUNICATION— coH/znwcc/. 
clergyman,  177,  and  n.  (2). 
clerk  to  commissioners, 

oath  of  secrecy,  how  construed,  177. 
■what  arc  privileged  communications, 
•where  suit  pending  or  expected,  178. 
collateral  communications,  ib. 
made  after  suit,  178. 
made  after  change  of  attorney,  ib. 
where  no  suit  expected,  180. 

respecting  sale  and  purchase  of  estates,  ib. 
instructions  for  deed  not  drawn  thereunder,  ih. 
advice  asked  for  unlawful  purpose,  181. 
knowledge  of  client's  title,  i6. 

date  of  deposit  or  possession  of  deeds,  181. 
actof  client  seen  by  attorney, i6. 
deeds  deposited  with  attorney,  182. 
oil  prosecutions, 

note  deposited  with  attorney,  on  which  forgery    by 
client  afterwards  charged,  182. 
where  attorney  employed  by  both  parties,  184. 
vendor  and  purchaser,  ih. 
borrower  and  lender,  ib. 
affecting  strangers  to  suit. 

Case  and  opinion  as  to  title,  185. 
title  deeds,  ib. 
composition  deed,  ib. 
lease,  ib. 
admissibility  of  document,  question  forjudge,  186. 
where  communication  not  made  in  character  of  attorney 
and  client,   186,  187. 
execution  of  deed,  ib. 
erasure  in  deed  or  will,  187, 
oath  on  indictment  for  perjury,  ib. 
notice  to  produce,  ib. 
usurious  consideration,  ib. 
real  party  in  cause,  ib. 
identity  of  client,  ib. 
possession  of  document  by  client,  ib. 
client's  hand-writing,  jb. 
other  privileged  communications, 

communications  to  government  for  detecting  crimes,  189. 
by  spies,  ib. 
by  agents  of  police, 

how  far  privileged,  ib. 
official  communications, 

by  officer  of  government,  192. 

by  governor  of  colony,  193. 

report  of  military  court  of  inquiry,  ib. 
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PRIVILEGED  COMMUNICATION-confmwerf. 

correspondence  of  revenue  commissioners  and  officer,  letter  of  sec- 
retary of  state,  ih. 

what  not  considered  official  communication,  194. 
debates  in  parliament,  ih. 
evidence  before  grand  jury, 
grand  juror,  193. 
witness,  194. 
evidence  of  indecent  nature,  when  rejected,  193,  n.  (1.) 
PRIVY, 

admissions  of,  how  far  evidence,  4112. 
judgments  admissible  for  or  against,  517. 
PRIZE, 

judgments  of,  in  foreign  courts  as  to,  conclusive,  when,  532. 
when  not,  534. 
PROBATE, 

the  proper  evidence  of  appointment  of  executor,  543,  645. 
but  forgery  may  be  proved,  544. 
or  want  of  jurisdiction,  ih. 
conclusive  of  what,  549. 
how  proved  when  lost,  G45. 
revocation  of,  how  proved,  G47. 
not.  admissible,  on  charge  of  forgery,  549. 
PROCHIEJV  AMY, 

incompetent  as  witness,  48. 
admissions  of,  before  suit,  not  evidence,  498. 
PROCLAMATION, 
royal, 

statement  in,  admissible  in  evidence,  591. 
judicial  notice  not  taken  of,  C39. 
how  proved,  591. 
of  fine,  how  proved,  615. 
PRODUCTION  OF  WRITINGS.    See  tit.  Inspection  and  jYoUcc. 
for  the  purpose  of  stamping,  when  compelled,  821. 

how  order  enforced,  825. 
on  trial,  does  not  subject  party  producing  to  cross-examination, 
unless  actually  sworn,  908. 
PROMISSORY  NOTE.     And  see  Bill  of  Exchange. 

competency  and  incompetency   of  parties  to,  as  witnesses,  124, 
ct  seq. 
admission  of  former  holder,  wlien  evidence,  415. 
parol  evidence  as  to, 
inadmissible,  to  slicw  contemporary  agreement,  varying  terms  of, 

750. 
admissible  to  prove  want  of  consideration.  757. 
or  fraud,  758. 

to  husband  and  wife,  wiiut  sufiicicnt  proof  of  averment  of, 
859. 
making  of,  variance  in  proof  as  to  day  immaterial,  8G3. 

LI 
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PKOPERTV, 

presumption  as  to,  from  possession.     See  tit.  Possession. 
judgment  as  to,  by  Court  of  Admiralty,  conclusive,  533. 
averment  of,  in  indictment  ibr  burglary,  what  considered  variance, 
855. 
PROSECUTOR, 

generally  competent  as  witness,  GJ. 
why,  G2. 

unless  directly  interested  in  conviction,  G4. 
what  constitutes  direct  interest,  ib. 

qu(tre,  as  to  expectation  of  defendant's  being  witness  a- 
gainst  prosecutor,  C4,  n.  (5). 
incompetent  where  entitled  to  immediate  benefit  from  convic- 
tion, 6Cu 
on  summary  convictions,  when  entitled  to  part  of  penalty, 

th. 
indictment  for  forcible  entry,  when  entitled  to  restitution, 
ib. 
but  competent  though    immediately  benefited    by  conviction, 
when,  fid. 
on  indictment  for  theft  or  robbery,  though  entitled  to 
restitution,  67. 
where  separate  action  necessary  for  recovery  of  penalty,   ib. 
fraudulent  gaming,  ih. 
seducing  artificers, 
perjury  under  5  Eliz.  c.  9,  68. 

when  court  has  discretion  to  imprison  in  lieu  of  penalty, 
ih. 
evidence  of,  before  grand  jury,   admissible  in  action  for  ma- 
licious prosecution,  143. 
competent  witness  on  indictment  removed  by  certiorari,  143. 
inducements  by,  invalidate  confession,  when,  430. 
expenses  of,  when  allowed,  788. 
PROTEST 

of  notary,  not  evidence  of  presentment  of  bill,  607. 
ship  protest,  how  far  admissible,  G07. 
PUBLIC  BOOKS.     See  tit.  Book,  Entry,  S,-c. 

inspection  of,  806. 
PUBLIC  RIGHTS, 

definition  of,  25L 

reputcition  admissible  as  to,  when,  25L 
party  disputing,  competent  witness  against,  139. 
PUBLICATION 

of  libel,  when  presumed,  4GG. 

sufficient  to  convict  on  indictment  for  composing,  &c. 
849. 
PUNISHMENT, 

endurance  of,  for  felony,  restores  competency  of  witness,  when,  23. 
for  misdemeanors,  when,  24. 
wliat  amounts  to,    ib. 
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PURCHASE, 

confidential  communications  respcctinj^f,  by  client  to  attorney  priv- 
ileged, 180. 

QUAKERS, 

affirmation,  &c.  of,  same  effect  as  oath,  13. 
QUALIFICATION, 

by  degree,  proof  of,  when  dispensed  with  by  admission,  371. 
to  kill  game,  must  be  proved  by  party  claiming,  830. 
QUARTER  SESSIONS.     And  see  i\i.  Jud<2;mcnt. 

judgments  of,  on  appeals  against  orders  of  removal,  how   far  con- 
clusive, 529. 
record  of,  how  proved,  G22. 
bill  of  exceptions  not  allowable  at,  948. 
QUESTION,  LEADING.    See  Leading  question. 
quo  WARRANTO, 

judgment  of  ouster,  of  party  claimed  under,  admissible  in, 
518. 
inspection  of  documents  allowed  in,  813. 

RAPE, 

wife  competent  against  husband  to  prove,  170. 

complaint  of  prosecutrix,  particulars  of,  inadmissible,  204. 

not  considered  part  of  the  res  gcstce,  ib. 
presumption  of  incompetency  to  commit,  4Cil. 
character  of  prosecutrix,  relevant  inquiry  on  charges  of,  490. 
but  must  not  relate  to  particular  acts,  ih.  914. 
except  as  to  previous  connexion  with  the  prisoner,  ib. 
RATED  INHABITANTS.    See  Inlmhilanls. 
REALTY, 

judgment  of  foreign  court  as  to,  conclusive,  532. 
RECEIPT, 

not  conclusive  evidence,  against  party  giving  it,  388.     See  p. 

777.  n. 
indorsed  on  deed,  does  not  operate  as  estoppel,  ib. 
for  subsequent  rent,  presumption  of  payment  of  former  rent, 

479. 
ancient,  not  admissible  unless  produced    from  |)ropcr  custodj', 
G35. 

how  proved,  G52. 
of  premium  under  policy,   conclusive   between    what   parties,  388 

n.  (2.) 
in  deed,  wiien  not  conclusive,  ib.  and  p.  777.  n. 
received  full  of  all  demands,  when  conclusive,  ib.  see  j).  777.  n. 
on  bill  or  note,  parol    evidence  admis>5ible,  to  shew  between  wiiat 

parties,  369,  n.(2.) 
by  illiterate  person,  not  conclnsivo,  ib. 
indorsed  on  bond,  eflect  of,  317. 
on  bill  or  note,i6. 
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RECEIPT— continued. 

given  by  deceased  person,  evidence,  though  in   no   privity   witli 

party  paying,  313. 
of  tax-gatherer  evidence  as  to  occupancy,  314,  n.  (1.) 
of  former  incumbent,  314. 

unstamped,  allowable  to  refresh  memory  of  witness,  894. 
RECEIVER  OF  STOLEN  GOODS, 

thief  (if  not  convicted)  competent  witness  against,  29. 

not  convicted  on  evidence  of  accomplice,  unless  confirmed  as  to 

identity  both  of  principal  felon  and  receiver,  36,  and  n.  (3). 
proof  of  receiving  other  goods,  admissible  as  to  animus,  497. 
RECITAL 

in  deed,  admissible  as  evidence,  in  cases  of  pedigree,  229. 

not  against  strangers  to  the  deed,  230. 
conclusive,  between  parties,  380. 

prima  facie  evidence,  between  party  and  stranger,  387. 
how  far  admissible  for  stranger  against  party,  388. 
of  deed,  when  admissible  in  proof  of  deed,  G83. 
RECOGNIZANCE 

of  witness  to  appear  on  trial,  786. 
RECORD.     And  see  Judgment. 

admission  of,  does  not  dispense  with  production,  365. 
matter  of,  parol  evidence  inadmissible  as  to,  445. 
examined  copy  of,  admissible,  452. 
correspondence  of,  with  others,  proveable  by  parol,  454. 
how  proved, 

public  act,  610. 
private  act,  611. 
judicial  record, 

by  copy  under  seal  of  court,  612. 
by  office  copy,  613. 
by  copy  of  authorized  officer,  614. 
by  examined  copy,  615. 
by  presumption  when  record  lost,  617. 
judgment  of  house  of  lords,  618. 
verdict,  ib. 
postea,  168. 

decree  in  chancery,  619 
answer  in  chancery,  620. 
criminal  proceedings,  622. 

ecclesiastical  sentences,  ?6.  ' 

proceedings  of  inferior  courts,  ib. 
of  insolvent  court,  623. 
of  foreign  court,  623. 
of  award,  627. 
of  inquisition,  ib. 
of  deposition  in  Chancery,  628. 
of  affidavits,  629. 
of  depositions  before  magistrates,  630. 
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RECORD— continued. 

of  depositions  at  judge's  chambers,  G31. 

of  writs,  ib. 
variance  in  proof  of,  when  fatal, 
•when  tenor  set  out,  859. 
where  substance  stated,  ib. 
non-judicial,  effect  of  in  evidence,  589. 
proper  custody  of,  G32. 
inspection  of,  when  matter  of  right,  802. 

when  order  of  court  necessary,  ib. 
RECTOR.     See  Parson. 
RE-EXAMINATION, 

of  witness,  as  to  parts  of  previous  contrary  statement,  not  given  in 
cross-examination,  admissible  when  confined  to  motives  and 
meaning,  940. 

inadmissible  as  to  previous  statement,   agreeing  with 
examination  in  chief,  944. 
REFEREE 

declaration  of,  receivable  as  admission,  405. 
REGISTER 

parochial,  admissible  as  evidence,  in  ma,tters  of  pedigree,  257. 
not  to  prove  date  or  place  of  birth,  246,  595. 
unless  shewn  to  be  entered  by  request  of  rela- 
tives, ib.  n.  (1) 
admissible  to  prove  time  of  marriage,  595. 
not  admissible  as  to  time  of  birth,  on  plea  of  infancy,  595. 
nor  as  to  place  of  birth,  ib. 
of  marriage,  effect  of,  as  evidence,  596. 

subscribing  witnesses  need  not  be 
called,  596,  642. 
how  proved,  642. 

when  transcript  admissible,  ih. 
of  Fleet  marriages,  inadmissible,  595. 
of  foreign  chapel,  inadmissible,  596. 
of  dissenting  chapel  inadmissible,  ib. 
of  ship,  not  evidence  for  owner,  597. 

when  evidence  against  him,  ib. 
conclusive  against  strangers,  ib. 
how  proved,  043. 
of  navy  ofBce,  evidence  of  death  of  seamen,  597. 
inspection  of,  when  allowed,  806,  808, 809. 
REGISTRY 

of  bishop  or  archdeacon,  proper  custody  of  terrier,  G44. 
RELEASE, 

necessity  of,  to  remove  incompetency  of  witness.    Sec  ff'Uncss. 
RENT, 

payment  of,  when  presumed,  479. 

reservation  of,  not  to  be  presumed  from  contract  with  other  ten- 
ants, 482. 
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RELATIONSHIP, 

matter  of  pediirrco,  225. 

of  declarant,   necessary  to  admissibility  of  hearsay  in  pedigree, 
242. 
to  be  proved  dehors  the  declaration,  247. 
RELEVANCY, 

of  proof.     See  Substance,  Variance. 
of  presumption.     See  Presumption. 
RELIGIOUS  PRINCIPLE, 

defect  of,  when  a  ground  of  incompetency,  11. 
examination  of  witness  as  to,  12. 
REMAINDER  MAN 

incompetent  as  witness  in  ejectment,  for  tenant  in  tail,  91. 
judgment  against,  binding  on  one  next  in  remainder,  519. 
REMOVAL, 

order  of,  effect  of  judgment  of  quarter  sessions  discharging, 
529. 

confirming,  531. 
RENT-ROLL 

admissible,  as  evidence  of  ownership,  when,  286. 
REPLEVIN, 

surety  in  bond,  incompetent  as  witness,  81. 
competency  how  restored,  81. 
party  under  whom  defendant  makes  cognizance,  incompetent  as 
witness,  95. 

except,  where,  i5. 
statement  of  lease  in,  when  sufficient,  848. 
REPLY, 

evidence  in,  when  admissible, 

election  of  plaintiff  to  answer  defendant's  case  by  anticipation, 
843. 
effect  of  election,  ib. 
where  defendant  proves  specific  fact,  ib. 
general,  right  to, 

where  evidence  on  both  sides,  843. 
where  no  evidence  in  answer,  844. 
where  new  fact  stated,  but  not  proved,  ib. 
in  criminal  cases,  ib. 
REPUTATION.     And  see  Hearsay. 

family,  admissible  in  matters  of  pedigree,  243. 
public,  admissible  in  matters  of  general  interest,  251,  et  seq. 
REPUTED  OWNERSHIP, 

hearsay  admissible  as  to,  199. 
presumed  from  possession,  when,  479. 
RES  GESTJE.    See  tit.  Hearsay. 
RES  IM^ER  ALIOS  ACTA,  264. 
RESIDUARY  LEGATEE.    See  tit  Legatee. 
RESIGNATION 

of  corporator,  restores  his  competency,  155. 
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RESOLUTION 

at  meeting,  how  proved,  in  cases  of  conspiracy,  450. 

notice  to  produce  unnecessary,  G70. 
of  parliament,  not  admissible  in  evidence,  590. 
RETAIN  ER, 

date  of,  barrister's  clerk  privileged  from  proving,  175. 
REVERSAL 

of  judgment     See  tit.  Judgment. 
REVERSIONER, 

judgment  for  or  against  lessee,  evidence  as  to,  519. 
judgment  against  tenant  for  life,  not  binding  on,  ib. 
REVOCATION 

of  probate  how  proved,  C47. 
REWARD, 

title  to,  on  conviction,  does  not  incapacitate  witness,  131. 
RIOT, 

declarations  of  mob,  when  admissible  on  prosecution  for,  215. 
RIVER, 

presumption  as  to  ownership  of,  from  contiguity  of  land,  472. 
ROAD.     See  Highioay. 
ROBBERY, 

on  indictment  for,  owner  of  stolen  goods  competent  witness  for 

prosecution,  ()7,  129. 
dying  declarations,  inadmissible  as  to,  295. 
presumption  of  fear,  467. 

indictment  for,  prisoner  may  be  convicted  of  larceny,  849. 
what  unnecessary  averment  in,  854. 
ROLLS.     See  Court  Rolls. 
RULE  OF  COURT, 

how  proved,  G32. 
RUMOUR. 

hearsay  admissible  to  prove,  199. 

SALE, 

confidential  communications  respecting,  by  client  to  attorney, 
&c.  privileged,  180. 

contract  in  writing  for,  cannot  be  varied  by  parol,  75G. 

salvors  are  ex  necessitate  witnesses. 
SANITY, 

letters  admissible,  shewing  writers  opinion  as  to,  19S. 

opinion  of  medical  man  as  to,  admissible,  899. 
not  as  to  sanity  of  act  in  question,  tl).  n. 
SCOTCH  COVENANTER, 

how  sworn,  10. 
SCRIVENER, 

whether  confidential  communications  to,  privileged,  175,  n.  (7.) 
SEAL 

of  foreign  court,  must  be  authenticated,  G23. 

of  ecclesiastical  court,  need  not  be  proved,  GdG. 
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SEAL — conlinucd. 

of  London,  need  not  be  proved,  047. 

of  other  corporations,  must  be  proved  genuine,  ib. 

of  court  or  corporation,  whether  to  be  authenticated  where  deed 

tliirty  years' old,  052. 
forti^eryof,  opinion  of  seal  engraver  admissible  as  to,  901. 
SEAMEN, 

contract  by,  for  wages  must  be  in  writing,  75G. 
cannot  be  varied  by  parol,  ib. 
usage  of  merchants  as  to,  maybe  proved,  708. 
SEARCH 

for  writings,  what  sufficient,  to  admit  secondary  evidence,  G74. 
SECONDARY  EVIDENCE, 

doctrine  as  to,  how  far  applicable  to  admissions,  364. 
rule  as  to  exclusion  of,  437. 
rule  excluding, 

not  applicable  to  selection  of  proofs,  438. 

execution  of  deed,  proved  by  one  of  several  attesting 

witnesses,  ib. 
handwriting,  by  other  person  than  writer,  ib. 
contents  of  letter,  ib. 

absence  of  consent,  by  other  evidence  than  owner,  &c., 
439. 
of  notice  of  contents  of  packages,  440. 
nor  where  distinct  sources  of  information,  tb. 

declarations  of  deceased  persons,  of  fact  proveable  by  liv- 
ing witness,  ib. 
entry  of  deceased  collector,  44L 
with  respect  to  substitution  of  oral  for  written  evidence,  ib. 
where  writing  subject  of  dispute,  ib. 
letters  to  discredit  witness,  442. 
allotments  by  inclosure  commissioners,  ib. 
contracts  as  to  tenancy,  ib. 
contracts  as  to  work  and  labour,  443. 
not  applicable  to  collateral  writing,  444. 
with  respect  to  substitution  of  inferior  written  evidence,  i6. 
entry  in  books,  of  effect  of  deed,  ib. 
memorial  of  registered  deed,  445. 
copy  of  copy,  ib.  n.  (2). 
with  respect  to  extrinsic  evidence  of  judicial  proceedings,  445. 
parol  evidence  of  oath  recorded,  ib. 
of  day  cause  tried,  ib. 

historical  evidence  as  to  matter  of  record,  ib. 
parol  evidence  of  written  examination  of  prisoner,  44G. 

how  far  additional  statement  of  prisoner  admis- 
sible, ib. 
or  parol  evidence  of  informal  written  examina- 
tion, ib. 
not  applicable  to  oral  proof  of  marriage,  447. 
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SECONDARY  EVIDENCE— continued. 

not  applicable  to  admissions,  448.     And  see  Mmisston. 
applicable  to  writing  used  to  refresh  memory  of  witness,  449. 

as  to  duplicate  original,  ib. 
not  applicable  where  writing  collateral, 

parol  evidence  of  payment  of  money,  ib. 
parol  notice  to  deliver  property,   ib. 
or  where  writing  not  admissible  in  evidence, 
unstamped  receipt,  450. 

verbal  promise  accompanying  written,  450. 
not  applicable  in  cases  of  conspiracy,   to  paper  containing 
resolutions  delivered  by  prisoner,  ib. 
or  to  inscriptions  on  flags,  &.c.,  ib, 
or  to  resolutions  read  at  meeting,  451. 
exceptions  to  the  rule, 

examined  copies  of  records,  452. 
court  rolls,  ib. 
public  books,  ib. 
appointment  of  public  officer,  ib. 
of  surrogate,  453. 

of  commissioner  to  take  affidavits,  ib. 
of  under-sheriff",  ib. 
of  vestry  clerk,  ib. 
voluminous  facts,  454. 

inspection  of  many  books,  ib. 
mode  of  dealing  as  to  bills,  ib. 
general  balance,  ib. 
correspondence  of  records,  ib. 
result  of  investigation  of  accounts,  ib. 
examination  on  voire  dire,  ib. 
notice  of  dishonor,  ib. 

to  quit,  lb. 
attorney's  bill  of  costs,  ib. 
missing  document,  455. 
absent  witness,  ib. 
depositions,  when  received  as,  57G. 
of  written  instrument,  what  sufficient, 
letters,  parol  evidence,  681. 
copy  by  deceased  clerk,  (582,  G84. 
deed,  &,c.,  attesting  witness,  when  must  be  called,  ib. 
unstamped  duplicate,  683. 
recital  of  lost  deed,  ib. 
old  copy,  ib. 
abstract,  ib. 
ancient  documents, 

copy  in  cliarlulary  of  abbsy, 
deed  enrolled  under  27  Hen.  8. 

copy  of  enrolment,  (it(>. 
deed  encolled  for  safe  cuatodv, 
Mm 
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SECONDARY  EVIDENCE— continued. 

copy,  evidence  only  against  party  acknowledging  deed, 

688,  (590. 
letters  patent, 

exemplified  copy,  689. 
SECRETARY  OF  STATE, 

official  correspondence  of,  privileged  from  disclosure,  193. 
SEDUCTION, 

character  of  daughter,  relevant  inquiry  in  action  for,  488. 
SEISIN, 

presumption  of,  from  possession,  472. 
SEIZURE, 

condemnation  in  Exchequer  conclusive  as  to  legality  of,   551. 

or  by  commissioners  of  excise,  553. 
acquittal,  Avhether  conclusive  as  to  illegality  of,  552. 
SENTENCE.     And  see  Judgment. 
of  foreign  court,  532. 
of  ecclesiastical  court,  543. 
how  proved,  622. 
SEPARATIST, 

affirmation  of,  has  same  effect  as  oath,  13. 
SERVANT.     See  .^gent. 

competent  witness  for  master  generally,  141. 
but  incompetent,  when,  101 . 
SERVICE, 

of  attorney's  bill,  may  be  proved  by  entry  made  by  deceased  clerk, 
339. 

of  notice  to  quit deceased  attorney,  ib. 

of  notice  to  produce 
on  whom,  665. 

within  what  time  of  trial,  ib. 
of  subpoena,  781. 
SETTLEMENT, 

how  far  determined  by  judgment  of  quarter  sessions,  529. 
where  order  of  removal  quashed,  tb. 
where  affirmed,  531. 
SHERIFF.     See  Escape,  Undersheriff. 

admissions  of  undersheriff,  evidence  against,  when,  406. 

of  bailiff,  407. 
inquisitions  taken  by,   without  writ,  inadmissible,  584. 
SHIP.     And  see  tit.  Policy,  Owner,  Captain. 

unseaworthiness,  presumption  of,  arises,  when,  461. 

opinion  of  ship-builder,  admissible  as  to,  901. 
loss  of,  when  presumed,  469. 

ownership  of,  presumed  from  possession,  when,  472. 
capture  of,  how  proved,  598. 
registration  of,  not  evidence  for  owner,  597. 
when  evidence  against  him,  ib. 
conclusive  against  strangers,  ib. 
how  proved,  643. 
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SLANDER, 

proof  of  profession,  &c.,  when  dispensed  with,  by  admission,  371. 
other  words  admissible,  in  proofof  animus,  497. 
on  trial  of,  plaintiff  begins,  83G. 

proof  of  material  part  of  words  alleji^cd,  sufficient,  848. 
SOLICITOR.     See  Altonieij,  and  Privileged  Communication. 
SOLVIT  AD  DIEM, 

on  plea  of,  payment  before  day  supports  issue,  84G. 
or  payment  to  third  person,  if  authorized,  ih. 

sojV  assault  demesxe, 

issue  on  a  plea  of,  when  considered  as  proved,  847. 
when  day  immaterial,  802. 
SPECIAL  CASE, 

evidence  of  facts  stated,  410. 
SPECIAL  FINDING, 

judgment  according  to,  when  allowed,  874. 
M'hen  not,  873. 
SPIES, 

communications  of,  how  far  privileged  from  disclosure,  189. 
STAMP, 

additional,  not  necessary  on  release   to   witness,  re-cxecuted  at 

trial, 
attorney  privileged   from  answering  as  to  whether   client's  deed 

stamped.  188. 
on  probate,  not  evidence  of  assets  received,  389. 

whether  of  future  assets,  ib.  n.  (G^) 
production  of  document  in  order  to  affi.v,  when  compelled,  821. 

how  order  enforced,  825. 
unstamped  receipt  allowable  to  refresh  witness's  momor)',  894. 
STATUTE, 

when  presumed,  474. 
statement  in  preamble  admissible,  5S9. 
public  and  private,  how  distinguislied,  C09. 
private,  how  proved,  (ill. 

where  public  clause,  ib. 

where  king's  printer's  copy  declared  evidence,  ib. 
where  printed  copy  erroneous,  ib. 
STATUTE  OF  FRAUDS.     See  tit.  Contract,  Parol  Evidence. 
STEALING.     See  tit.  Larceny. 
STEWARD, 

of  manor  competent  to  prove  custom  as  to   fine,  though  entitled  to 

fee,  141. 
not  privileged  from  answering  as  to  aflliirs  of  employer,  17G. 
deceased,  entries  by,  evidence  of  payment,  when,  312. 
of  ownership,  32(i,  415. 
STOCK, 

transferor,  proved  by  l)ank  l)(>oks,  .'597. 
STOLEN  GOODS, 

party  entitled  to  restitution  of  competLMit  witness    for  prosecution, 
129. 
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SUB  LESSEE, 

of  defendant,  in  action  for  mismanagement  of  farm,  competent 
for  defendant,  120. 
SUBPCENA, 

effect  of,  780. 
service  of,  781. 

remedies  for  disobedience  to,  785. 
in  criminal  cases,  786. 
SUBSTANCE 

of  issue,  when  considered  as  proved, 

freehold  in  close,  in  trespass,  84G. 
plea  of  solvit  ad  diem,  ib. 
covenant  for  waste,  i6. 
action  for  breach  of  duty  or  contract,  i6. 
total  loss  on  policy,  847. 
plea  of  son  assault  demesne,  ib. 
molliter  manus,  ib. 

moderate  correction  of  apprentice,  ib. 
action  against  sheriff  for  escape,    ib.  ,,, 

amount  of  claim,  in  assumpsit  and  debt,  ib. 
words  spoken,  in  slander,  848. 
lease,  in  replevin,  ib. 
assault  of  officer  of  district,  ib,. 
demand,  after  tender,  849. 
in  criminal  cases, 

publication  of  libel,  849. 
false  pretences,  tk 

petit  treason,  ib.  ; 

burglary,  ih. 
robbery,  ib. 
murder,  850. 
manner  of  killing,  ib. 
indictment  as  principal,  ib. 
indictment  as  accessory,  851. 
murder  of  officer  in  execution  of  process,  851. 
SUBSCRIBING   WITNESS.      See  tit.  Attesting  Witness. 
SURETY 

in  replevin,  incompetent  as  witness,  80. 

rendered  competent  how,  ib. 
admission  of  principal  not  evidence  against,  411. 
SURGEON, 

statement  of  symptoms  by  patient  to,  admissible,  203, 
SURRENDER  OF  COPYHOLDS, 

how  proved,  639. 
SURRENDER  OF  TERM, 

when  presumed,  476. 
SURROGATE, 

acting  by,  considered  proof  of  appointment,  453. 
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SURVEY, 

private,  evidence  by  way  of  admission,  when,  415. 

ecclesiastical,  effect  of  as  evidence,  586. 
SURVIVORSHIP, 

presumption  as  to,  4G9. 

TAXATION 

of  Pope  Nicholas,  586. 
TENANCY, 

contract  as  to,  when  in  writing  must  be  produced,  442. 
when  variance  in  proof  fatal,  853. 
TENANT 

incompetent  as  witness  for  defendant  in  ejectment,  78. 
on  indictment  for  forcible  entry  under  21   J.  1,  c.  25,  or  8  H.  6,  c. 
9,  incompetent  for  prosecution,  66, 

at  common  law  competent,  130. 
estopped  from  disputing  landlord's  title,  when,  382. 
not  by  mere  attornment,  ib. 
by  payment  of  rent,  ib. 
for  life,  judgment  against,  not  binding  on  reversioner,  519, 
TENDER 

proved  by  entry  of  deceased  clerk,  327. 
demand  after,  how  allegation  supported,  849. 
with  regard  to  contracts  for  goods  and  chattels. 
TENOR, 

effect  of  setting  out,  in  matter  of  record,  859. 
in  deed,  858. 
TERM, 

outstanding,  surrender  of,  when  presumed,  476. 
TERRIER, 

what,  602. 

not  admissible,  unless  signed  by  churchwarden  or  inhabitant,  G03L 

signature  of  incumbent  not  necessary,  ih. 
modus  cannot  be  established  by,  alone,  ib. 
admissible  between  vicar  and  iraproprietor,  604. 
proper  custody  of,  644. 
TESTATOR, 

judgment  against,  binding  on  executor,  517. 
THEFT.     See  Larceny  and  BurgUmj. 
THREATENING  LETTER, 

other  letters  of  prisoner  admissible  in  prosecution  for,  497. 
TIME 

of  birth,  &c.  matter  of  pedigree,  225. 
averment  of  in  record,  not  conclusive,  507. 

variance  in  proof  of,  wlicn  not  material, 
861. 
TITHES.     See  tit  Modus,  Parson,   Vicar. 

admissions  by  former  occupicrfi,  evidence  as  to,  111. 
Judgments  as  to,  not  admissible  unless  of  same  lands,  513. 
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TITLE, 

matters  of,  in  knowledirc  of  attornoj'',  privileged,  181. 
deeds  of  client,  attorney  privileged  from  producing,  185,  n.  (3). 
TOAST, 

treasonalije,  214. 
TOLL, 

public,  party  disputing,  competent  witness  to  disprove,  139. 
TOMBSTONE, 

copy  of  inscription  on,  evidence  in  matters  of  pedigree,  233. 
when  necessary  to  shew  by  whom  made,  243. 
TORT, 

rule  as  to  variance  in  actions  of,  852. 
TRADING, 

letters  and  declarations  of  bankrupt,  evidence  of,  when,  208. 
TRANSFER, 

of  stock,  proved  by  bank  books,  597. 
TREATIES, 

for  compromise,  admissions  during.     See  tit.  Compromise. 
TREASON, 

conviction  of,  incapacitates  from  giving  evidence,  17. 

on  charge  of,  wife  incompetent  against  husband,  161. 

letters,   declarations,   &c.   of  co -conspirator,   when  admissible  in, 

210.     And  see  Conspiracy. 
confession  of,  admissible,  if  made  by  two  witnesses,  435. 
one  witness  sufficient,  where  overt  act  attempt  on  king's  life, 

436. 
or  if  confession  confirmatory  of  other  evidence,  ib. 
or  relating  to  collateral  facts,  ib. 
presumptions  in  cases  of,  478. 
overt  acts  not  laid  in  indictment,  inadmissible,  when,  492. 

when  admissible,  493. 
acts  and  declarations  of  prisoner,  when   admissible  in  his  favor, 

499. 
treasonable  writings,  on  trial  for,   notice   to  produce  unnecessary, 
669. 
TRE^SOM,  PETIT, 

proof  of  marriage,  when  dispensed  with  by   admission,  377,  n.  (4). 
on  charge  of,  prisoner  may  be  convicted  of  murder,  849. 
TRESPASS, 

defendant  in,  who  has  suffered  judgment  by  default,  rendered  com- 
petent witness  for  co-defendant,  53. 
quaere,  where  damages  against  him  remain  unassessed,  53,  and  n. 

.    ^^-^ 

incompetent  against  co-defendant,  54. 

trespasser,  named  in  declaration,  but  not  made  defendant, 

competent  as  witness,  when,  60. 

when  not  {ib.)  and  n.  (2.) 

recovery  in,  bar  to  trover  for  same  taking,  509. 
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TRESPASS— coiitinued. 

substance  of  issue  in,  on  plea  of  frccliold,  considered  proved,  when, 

84G. 
amendment  in,  when  allowed  at  nisi  prius,  872. 
when  not,   873. 

TRIAL, 

•when  put  off  to  allow  time  for  religious  instruction  of  witness,  G, 
n.  (2). 

to  enable  prisoner,  who  has  received  implied  promise  of  par- 
don, to  apply  for  it,  27. 
on  account  of  absence  of  witness,  800. 
TROVER, 

defendant,  who  has   suifered  judgment  by  default  in,  competent 

as  witness  for  co-defendant,  52. 
party  claiming  goods  in  question  as   his  own,   competent  for  de- 
fendant, 103,    121. 
recovery  in  bar  to  action  for  money  received   from  sale  of  same 

goods,  509. 
in  action  of,  for  writings,  notice  to  produce  unnecessary,  668. 
TRUSTEE, 

party  to  suit,  incompetent  as  Avitness,  48. 

parochial,  incompetent  witness,  49,  sed  vide  n.  (2). 

competent,  if  not  beneficially  interested  or  liable  to  costs,  119. 

of  turnpike  act,  competent  witness,  135. 

of  wife,  husband  incompetent  witness  to  prove  property,  159. 

conveyance  by,  to  cestui  que  trust,  when  presumed,  476. 

of  charity,  sentence  of  deprivation  by,  conclusive,  554. 

UNDER-SHERIFF, 

admissions  of,  evidence  against  sheriff,  when,  406. 

appointment  of,  presumed  from  acting,  453. 

possession  of  document  by,  considered  as   possession  by  sheriff, 
664. 
UNDERSTANDING, 

defect  of,  renders  witness  incompetent,  4. 
UNDERTAKING, 

to  release,  renders  witness  competent,  155. 

to  appear,  given  by  attorney,  operates  as  admission,  369. 
UNDERWRITER, 

party  to  consolidation  rule,  incompetent  as  witness,  84. 

who  has  paid  loss  to  plaintiff,  under  agreement  to  repay  if  suit  fail, 

incompetent,  84,  146. 

to  same  policy,  competent  witness  for  defendant,  115. 

opinion  of,  as  to  tendency   of  circumstances  to  increase  premium, 
inadmissible,  899. 

but  admissible,   as   to  duty  of  broker  in    cllccting  policy, 
900. 
USAGE, 

modern,  presumption  arising  I'roui,  how  far  conclusive,  461. 
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U  SAG  E — continued. 

effect  of,  as  to  incorporeal  rifrhts,  by  2  &  3  W.  4,  c.  7J,  473. 

bye-law,  when  presumed  from,  478. 

when  admissible  in   construction  of  ancient  instrument,  745. 

or  old  act  of  parliament,  ih.  n.  (4). 
private  deed,  747. 
mercantile  contracts,  739. 
policy  of  insurance,  738,  n.  (4). 
contracts  by  particular  classes,  738. 

and  see  Custom. 
USE  AND  OCCUPATION, 

proof  of  written  contract,  if  any,  necessary  to  recover  for,  443. 
USURY, 

borrower,  competent  witness  for  plaintiff  in  action  for  penalties ^ 
IIG. 
attorney  not  privileged  from  proving,  in  action  of  debt,  on  plea  of, 
judgment  inaction  for  penalties  admissible,  514. 
UTTERING, 

of  forged  notes,  or  counterfeit  money,  proved  by  previous  Uttering, 
494. 
by  subsequent  uttering,  when,  496. 
VALOR  BENEFICIORUM 
of  Pope  Nicholas,  586. 
of  20  Hen.  8,  ib. 
parliamentary,  587. 
VALUATION, 

ministers  accounts  of  mohasteries,  admissible  as  to  endowments, 
602. 
VARIANCE     And  see  tit.  Substance, 
between  averment  and  proof 
definition  of,  845. 
when  considered  material,  851. 

in  action  on  bill  of  exchange,  ib.  854. 
in  tort,  852. 

matter  of  description,  ib. 
in  contract  or  prescription,  ib. 
in  matter  of  inducement,  853. 
where  averment  essential  to  cause  of  action,  jb. 

where  not,  ib. 
where  averment  essential  to  charge  against  prisoner,  855. 

where  not,  854. 
in  statement  of  contract,  855. 
in  statement  of  prescription,  857* 
proof  of  more  ample  right,  id. 
in  statement  of  possessory  right,  858. 
in  setting  out  of  deed,  ib. 
in  statement  of  substance  of  deed,  859. 
in  setting  out  tenor  of  record,  859. 
in  stating  substance  of  record,  860. 
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VARIANCE— continued. 

direction  of  bill  in  Chancery,  ib. 
date  of  acquittal,  ib. 
names  of  justices,  SGI. 
date  of  judgment,  ib. 
in  time  stated 

on  indictment,  862. 
in  action,  ib. 
assault,  ib. 
in  name  of  place  laid, 
when  fatal,  8G2, 
when  not,  3G3. 
name  of  repute,  ib. 
matter  of  venue,  8G4. 
in  criminal  matters,  ib. 
amendment  of,  at  nmpnus,  when  allowed  under  9  Geo.  4,  c.  ]5, 
866. 

judges'  decision  not  subject  to  review,  874. 
under  3  &  4  W.  4,  c.  42,  8G7. 
description  of  place,  in  ejectment,  871. 
of  statement  of  warranty,  ib. 
of  statement  of  contract,  ib. 
of  description  of  place  in  trespass,  872. 
when  not  allowed 

to  alter  nature  of  title,  in  ejectment,  873. 
to  alter  extent  of  justification,  in  trespass,  z6. 
to  alter  award  of  process,  ib. 
to  strike  out  name  of  defendant,  ib. 
to  increase  damages  laid,  ib. 
judgment,  according  to  special  finding,   when   allowed, 
874. 
when  not,  875. 
decision  of  judge  as  to,  whether  reviewable,  ib. 
VENDOR 

competent,  to  prove  that  he  had  no  property  in  thing  sold,  42. 
with  warranty,  incompetent  to  prove  his  title,  102. 
without  warranty,  competent,  120. 

who  has  made  double  conveyance  to  plaintiff  and  defendant,  com- 
petent for  defendant,  120. 
VERDICT.     And  see  Jiul'^mcnt. 
separate,  when  allowed, 
on  plea  of  bankruptcy,  so  as  to  render  bankrupt  competent  for 

co-defendant,  .W,  58. 
in  actions  of  tort,  so  as  to  render   defendant  competent   for  co- 
defendant,  58. 
in  criminal  prosecution*,  (19. 
admissible  in  proof  of  public  right,  when,  263. 

when  not,  964. 
cannot  be  given  in  evidence  without  judgment,  GIB. 

Nu 
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VESTRY  BOOK, 

for  what  purposes  admissible,  GOO. 
VESTRY  CLERK, 

appointment  of,  presumed  from  acting,  453. 
VICAR, 

entry  by  deceased  vicar,  as  to  ecclesiastical   dues,  admissible  for 
successor,  322. 

but  must  admit  payment,  323. 
admission  of  lessee  of  tithes,  evidence  against,  413. 
admission  by,  evidence  against  successor,  ib. 
judgment  for,  evidence  for  successor,  518. 
VIDELICIT, 

omission  of,  when  averment  rendered  material  by,  8G0,  n. 
VISITOR 

of  college,  sentence  of,  generally  conclusive,  554. 

may  be  impeached  for  excess  of  jurisdic- 
tion,  ib. 
but  not  for  irregularity,  ib.  n.  (4.) 
VOIRE  DIRE, 

objection  to  competency  of  witness,  made  on,  149. 

removed  on,  ib. 
rule  as  to  secondary  evidence,  not  applicable  to,  ib.  454. 
examination  on,  884. 


WAGER, 

Avitness  to,  betting  on  same  event,  not  incompetent,  145. 
on  conviction,  does  not  incapacitate  witness,  147. 
WARRANT, 

what  sufficient  description  of,   in  indictment  for  murder  of  officer, 
857. 
WARRANTY 

of  neutrality  in  policy,  judgment  of  admiralty  as  to,  conclusive, 
533. 
meaning  of,  parol  evidence   of  custom  of  merchants,   admissible, 

767. 
in  action  on,  averment  of  knoMledge  unnecessary,  854. 
what  considered  as  variance,  856. 
when  warranty  sufficiently  set  out,  856. 
statement  of,  when  allowed  to  be  amended  at  nisi  pins,  871. 
WASTE, 

in  covenant  for,  what  acts  insufficient  to  prove  issue,  846. 
in  action  of,    proof  of  injury  to  extent  of  allegation  unnecessary, 
847. 
WAY.    See  Highway. 

right  of,  how  far  to  be  presumed  from  user,  473. 
WHARFINGER, 

acknowledgment  of  title  by,  conclusive  against,  when,  384. 
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WIDOW 

incompetent  to  prove  admission  of  deceased  husband,  16S. 
WIFE.     Seo  HusHand  and  Wife. 
WILL, 

erasure  in,  wliether  attorney  bound   to  speak   to,  187  and   188, 

n.  (1.) 
execution  of,  may    be  proved  by  one  of  several   subscribing  wit- 
nesses, 438. 
how  proved  to  affect  personalty,  G45. 
where  probate  lost,  ib. 
to  prove  relationship,  G4.5. 

ledger  book  admissible,  G40. 
more  tlian  thirty  years  old,  how  proved,  652. 

how  thirty  years  computed,  ih. 
admissibility  of  parol  evidence,  in  construction  of.      See  Parol 
Evidence. 
WITNESS, 

competency  and  incompetency  of,  82. 
grounds  of  incompetency, 

1.  Want  of  understanding,  4. 
insane,  idiots,  lunatics,  4. 

deaf  and  dumb,  competent,  when,  4. 

how  examined,  4. 
children,  competent,  when,  .'5. 

when  trial  postponed,  (!. 

evidence  of,  not  required  to  be  corroborated,  G. 

And  see  respective  Titles. 

2.  Want  of  religious  belief,  7. 
general  rule  and  its  reason,  7  to  11. 
atheists  incompetent,  11. 

infidels  and  heathens  competent,  Avhcn,  11,  and  n.  (G). 
Jews,  10  and  11. 

how  competency  to  be  ascertained,  12. 
excommunicated  persons  competent,  13. 
Quakers,  Moravians,  and  Separatists,  13. 

3.  Infamy  of  cliaractcr.     See  tit.  In/am;/. 
incompetency  from,  how  created,  14. 
principle  of  tlie  rule,  15. 

soundness  of  principle  considered,  15,  and  n.  (3). 

what  offences  incapacitate,  17. 

extent  and  cflect  of  disability,  10. 

proof  of,  19. 

competency  how  restored,  20. 

accomplice  competent,  25.     Sec  tit.  jlccomplicc. 

intbriner  competent,  39.     See  tit.  Informer. 

witness  alleging  Iiis  own  dishonesty  not  incompetent,  40,  42. 

nor  witness  invalidating  instrument  signed,  circulated,  or  wit- 
nessed by  himself,  41. 

nor  though  his  evidence  be  at  variance  with  a  previous  state- 
ment on  oath,  42. 
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WITNESS— fon<mwc(/. 
4.  Interest, 

general  rule,  its  policy  considered,  43,  cl  seq. 

interest  must  be  direct, 
party  to  suit  incompetent  generally,  AG. 
party  to  civil  suit,  47. 

incompetent  if  interested  in  event  of  cause,  47. 
or  in  the  costs,  48. 

considered  free  from  interest,  when,  49. 
incompetent  at  commencement  of  suit,  when  rendered 
competent  by  subsequent  proceedings, 
by  judgment  by  default  against  hjm, 
in  actions  on  contract  generally  remains  incompe- 
tent, 50. 
but   rendered    competent  against    co-defendant, 

when,  52. 
in  actions  on  toH  rendered  competent  for  co-de- 
fendant, 52. 
sed  qu<vre  if  rule  universally  applicable,  53  (n). 
remains  incompetent  against  co-defendant,  54,  (n). 
except  in  ejectment,  when,  55. 
by  nolle  prosequi, 

rendered  competent/or  co-defendant,  when,  55. 
by  separate  verdict,  rendered  competent,  58. 

when  separate  verdict  allowed,  58. 
name  being  struck  out  of  record  renders  competent,  60. 
when  allowed  to  be  done,  61. 
person  named  in  declaration  as  wrong  doer,  but  not  made 

defendant  competent,  when,  60. 
when  not,  60,  and  n.  (2). 
party  to  criminal  proceedings, 

prosecutor  and  party  injured,  generally  competent,  61. 
why,  62,  d.  scq. 
when  not,  64,  (n.) 

incompetent  as  immediately  interested  in  conviction,  when,  66. 
competent,  although  immediately  interested,  when,  67. 
defendant  generally  incompetent,  68. 

rendered  competent  after  indictment  when, 
by  nolle  pi-osequi,  69. 
by  plea  in  abatement  and  judgment  in  his  favor,  69. 

by  separate  verdict,  when,  69. 
remains  incompetent  after  suffering  judgment  by  default,  70. 
incompetency  of  husband  or  wife  of  party.     See  tit.  Husband 

and  Wife. 
persons  not  parties  to  the  suit, 
general  rule  as  to,  stated,  71. 
incompetent,  before  stat.  3  &  4  W.  4,  c.  42,  if  directly  or  in- 
directly interested  in  the  event  of  the  suit,  74. 
what  constituted  indirect  interest,  76. 
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WITNESS— fonZ/nwef/. 
interest  of, 

now,  competent  unless  directly  interested,  7fi,  ct  scq.,  OG. 
persons  M'hose  interest  is  apparent  from  the  proccedinfra  in 

the  suit,  79. 
husband  and  wife,  80. 
bail,  ib. 

rendered  competent,  how,  ib. 
depositor  of  money  in  lieu  of  bail,  ib. 
surety  in  replevin  bond,  {b. 
but  how  rendered  competent,  ib. 
persons  whose  interest  is  not  apparent  from  the  proceedings,  82. 
competency  always  presumed  till  contrary  shewn,  ib. 
amount  of  interest  immaterial,  ib. 
in  the  subject  of  suit,  ib. 
or  in  the  costs,  ib. 
balance  of  interest,  83. 
preponderating  interest,  ib. 
interest  in  personal  actions, 

policy,  party  beneficially  interested  in,  ib. 

consolidation  rule,  party  to,  84. 

party  paying  plaintifTs  lose,  on  undertaking  for  repayment  if 

suit  fail,  ih. 
partner  and  co-contractor,  85. 
principal  debtor,  ib. 
co-obligor,  80. 
residuary  legatee  to,  ib. 
next  of  kin,  87. 
bankrupt,  ib. 

to  increase  or  prevent  diminution  of  fund,  ib. 

how  rendered  competent,  ib. 
to  support  or  defeat  fiat,  88,  n.  (2.) 
insolvent  debtor 

to  increase  fund,  even  after  release  of  surplus,  90. 
creditor  of  bankrupt 

to  increase  fund,  ib. 
or  support  fiat,  ib. 
of  insolvent 

to  increase  fund,  ih. 
interest  connected  with  real  property, 
tenant  in  possession,  78. 

party  holding  agreement  for  lease  of  lands  when  re- 
covered, 91. 
remainder  man,  ib. 
tenant  by  the  curtesy,  ib. 
devisee,  92. 

members  of  cor])oration,  03. 
owners  of  rateable  property,  ih. 
rated  inhabitant,  91. 
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WITNESS— continued. 
interest  of, 

party  under  whom  defendant  makes  cognizance,  95. 
interest  arising  from  liability  over,  where  verdict  would  re- 
lease Avitness.     Cases  considered,  95,  cl  seq. 
effect  of,  3  &  4  W.  4,  c.  42,  tb. 
servant  of  plaintiff,  100. 
captain  of  ship,  ib.  n.  (3.) 
owner  of  ship,  ib. 
driver  of  stage  coach,  101. 
former  vendor  of  estate  with  warranty,  102. 
vendor  of  horse  with  warranty,  ib. 
accommodation  bill,  party  for  whose  benefit  given,  104. 
agent  employed  to  get  bill  discounted,  105. 
contrariety  of  construction  of  3  &  4  W.  4,  c.  42. 

cases  in  which  the  statute  has  been  held  to  apply  to  a 

liability  over,  10!). 
opposite  cases.  111. 

distinction  in  the  application  of  the  statute  to  witnesses 
for  plaintiff  and  defendant,  112. 
what  is  not  such  an  interest  as  will  disqualify, 
wishes  or  expectation,  114. 
witness  in  same  situation,  ib. 
co-trespasser,  ib. 
underwriter  to  same  policy,  115. 
in  criminal  proceedings,  ib. 
on  quo  icarranto,  115. 
expected  influence  of  verdict  in  proceedings  by  or  against 
witness,  116. 
borrower  in  action  for  penalties  for  usury,  116. 
possibility  of  action 

surety  to  administration  bond,  117. 

executor  deson  tort,  ib. 

specific  legatee,  ib. 

annuitant  under  will,  118. 

creditor  of  testator  or  intestate,  ib. 

creditor  of  bankrupt,  having  assigned  his  debt,  119. 

official  assignee,  ib. 

tenant  in  possession  of  property  injured,  120. 

vendor  without  warranty,  ib. 

sub-lessee,  ib.  Qiiare  n.  (4.) 

under  plea  of  ZzJ.  fen.  former  owner  who  has   made  double 

conveyances,  ib. 
policy,   captain,   part  owner,  competent  as  to  destination, 

120. 
party  claiming  property  in  subject  of  suit,  121. 
other  cases,  ib. 
imaginary  interest, 

honorary  obligation  to  indemnify,  122. 
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WITNESS— continued. 
interest  of, 

interest  on  both  sides, 

party  who  has  received  the  money  for  defendant,  123. 
party  who  has  made  inconsistent  demises,  124. 
joint  contractors,   id. 
co-obligor,    ib. 
joint  maker  of  note,  ib. 
partner  of  defendant,  for  plaintiff,  ib. 
joint  maker  of  note,  for  plaintiff,  125. 
drawer  of  bill,  for  either  party,  ib. 
indorser  of  bill  or  note,  for  either  party,  ib. 
accommodation  indorser,  for  plaintiff,  120. 
maker   of  note,   for   both  parties,   in  action  by  indorsee  v. 
indorser,  127. 
exceptions  to  the  rule  of  incompetency  from  interest, 
principle  on  which  exceptions  founded,  128. 
statutory  exceptions, 

stolen  goods,  owner  of,  129. 

statutory  rewards  on  conviction,  131. 
statutory  pardon,  ib. 

indemnity  on  conviction  (bribery),  131,  and   n.  (5.) 
informer,  on  statute  against  exporting  machinery,  132. 
inhabitant  of  county,  &.c.   on   indictment,  for  not  re- 
pairing bridge,  &c.  133. 
"     "     hundred    "     under  stat.Winton, 
"    "  "     for  riotous  assembly, 

133. 
"     "     parish,  in  action  against  overseer,  &-c. 

for   mispcnding    parish    funds, 
134. 
where  penalty  to  go   to  poor,  when, 

lb. 
in  summary  convictions  under  7  &, 

8  G .  4,  c.  29  &:  30,  ib. 
in    indictment  under  general  high- 
way act,  ib. 

under  general  turnpike 
act,  J 35. 
trustee  or  commissioner,  under  turnpike  act,  ib. 
rated  or  rateable   inhabitant,    in    matters   relating  to 
rates  or  cesses,  ib. 
what  deemed  to  relate  to  rates  and  cesses,  13(3. 
what  not,  137. 

contradictory  decisions  considered,    138,  and  n.  (3.) 
officers  of  customs,  entitled  to  penally,  139. 
exceptions  at  common  law, 
from  necessity,  ib. 
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WITNESS— -continued. 
interest  of, 

where  no  other  evidence,  ib. 
right  affecting  tlie  public,  party  disputing,  ih. 
agents,  in  the  course  of  their  employment,  140. 
factors  and  hrokers,  ih. 

but  where  tlie   only  transaction  exception   does  not 
apply,  14]. 
servants  and  carriers,  ib. 
steward  of  a  manor, 
but  agents  not  competent  in  actions  for  negligence, 

141. 
nor  where  acting  beyond  authority,  142. 
Other  exceptions, 

parties  to  suit  in  equity,  v/here  issue  directed,  142. 
action  for  malicious  prosecution,   evidence  of  defendant 

before  grand  jury,  143. 
prosecutor,  on  indictment  removed  by  caiiorari,  143. 
witness  offering  to  release  his  interest,  144. 

refusing  to  accept  release  of  liability,  ib. 
legatee   refusing    to  receive    payment   of  legacy,   144, 

and  (5). 
party  acquiring  interest,  in  order  to    render  himself  in- 
competent, 145. 
parly  acquiring  interest,  since  cause  of  action,  ib. 

but  where  no  fraud,  incompetent,  14(5. 
prosecutor  laying  wager  on  conviction,  147. 
objection  as  to  interest,  when  to  be  made, 
during  examination,  148. 
after  cross-examination,  ib. 
not  after  witness  left  the  box,  ib. 

depositioris  on  interrogatories  (objection  not  tenable  at 
trial,)  149. 
how  raised, 

on  voire  dire, 

rule  as  to  best  evidence,  not  applicable,  149. 
when  objection  removed  on  voire  dire,  ib. 
when  not,  150,  sed.  q.  151. 
how  removed, 
release, 

considered  to  relate  back  to  commencement  of  in- 
terest, 154,  and  n.  * 
when  not,  ib. 
bars  inchoate  right  of  action,  ib, 
renders  competent,  when,  and  when  not,  ib. 
legatee,  151. 
acceptor  of  bill,  ib. 
drawer  of  accommodation  bill,  152. 
next  of  kin,  ib. 
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WITNESS— continued. 
interest  of, 

guardian,  153. 
co-obligee,  ib. 
co-obligor,  tb. 
joint  contractor,  ib. 
partner,  ib. 
part  owner,  154. 
residuary  legatee,  ibi 
stamp  of  release,  154. 
otlier  methods, 

undertaking  to  release,  155. 

disfranchisement  of  corporator,  ib. 

deposit  of  penalty  by  bail  or  obligor  for  costs, 

156. 
release  refused,  ibi 
privilege  of  parties  to  suit  from  being  examinedj 
grounds  of  rule,  157. 

rated  inhabitants,  158. 
ejectment,  one  of  several  lessors,  ibi 
privilege,  personal, 

co-plaintiff  or  defendant,  examined  by  consent,  ib. 
incompetency  of  husband  and  wife.  See  Husband  and  Wife. 
exclusion  of  matters  of  professional  confidence.    See  tit.  Attorney, 

Privileged  Communication. 
deceased,  in  what  cases  his  testimony  on  former  kind  admissible, 

353.    * 
attesting,  proof  of  deed,  &c.  by,  when  dispensed  with.    See  tit. 

Writing,  Attesting  Witness. 
illness  of     See  tit.  Deposition. 
attendance  of,  to  give  evidence  on  trial, 
under  subpoena,  779. 
under  subposna  duces  tecum,  tb. 
effect  of  writ,  780. 

expenses  of,  under  rule  11.  2,  W.  4,  ik 
service  of  subpojna  on,  781. 

when,  782. 
privilege  of,  from  arrest,  ib. 
in  what  cases,  783. 
for  what  time,  782. 
in  custody  of  sheriff, 
prisoner  of  war, 
tender  of  expenses  to,  784. 
when  unnecessary,  785. 
witness  residing  abroad,  ih. 
remedies  against,  for  iion-atlcndancp, 
attaclunent,  785. 

non-attendance  must  be  wilful,  78G. 
evidence  material,  lO. 
Oo 
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WITNESS— co7itinucU. 
interest  of, 

action  for  damages,  786. 
action  under  5  Eliz.  ib. 
in  criminal  cases, 
by  subptena,  78G. 
examination  of, 

by  recognizance,  78G. 

wliere  witness  in  the  united  kingdom,  but  out  of  jurisdiction, 
787. 
expenses  must  be  tendered,  792. 
allowance  of  expenses  to,  788. 
tender  of  expenses  not  necessary,  791. 
before  commissioners  of  bankrupt,  793. 
before  justices,  ib. 
before  courts  martial,  ib. 
before  commissioners  of  inclosure,  ib. 
before  arbitrator,  794. 
examination  of,  on  interrogatories, 

residing  in  British  colonies  and  plantations,  797. 
in  other  cases,  ib. 
when  depositions  admissible,  799. 
absence  of,  ground  for  putting  off  trial,  by  defendant,  when,  800. 
not  by  plaintiff,  ib. 

how  and  when  application  to  be  made,  801. 
examination  of,  at  nisi  prius,  how  conducted, 
as  to  competency, 

on  voire  dire,  884. 

in  cross-examination,  885, 149. 

how  far  rule  as  to  secondary  evidence  relaxed,  885. 
separate  examination,  when  ordered,  ib. 

effect  of  disobedience  of  order,  886. 
leading  question,  what,  886. 
when  allowed, 

in  suggestion,  on  failure  of  memory,  888. 
introductory,  if  not  conclusive,  ib. 
where  witness  hostile,  ib. 

when  preparatory  to  contradiction  of  former  witness, 
889. 
memoranda  to  refresh  memory,  891. 

when  must  be  produced,  893. 

where  writing  itself  inadmissible,  894. 

unstamped  receipt,  ib. 
when  allowed,  though  not  written  by  witness,  895. 
at  what  time  memorandum  must  have  been  made,  895. 
copy  inadmissible,  897. 

when  memorandum  may  be  read  to  witness,  898. 
evidence  as  to  belief,  when  admissible,  898. 
identity,  ib. 
handwriting,  ib. 
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examination  of, 

opinion  of  witness,  when  admissible, 

of  medical  men,  as  to  state  of  health,  899. 

how  far  admissible  as  to  sanity,  ib. 
of  underwriters, 

as  to  circumstances  tending  to  increase  premium,  in- 
admissible, lb. 
but  admissible,  as  to  what  the  duty  of  broker  in  ef- 
fecting policy,  900. 
of  ship-builders,  as  to  seaworthiness,  901. 
of  engineers,  ib. 

of  seal  engravers,  as  to  forgery  of  seal,  ib. 
of  artists  as  to  genuineness  of  picture,  ib. 
genuineness  of  postmark,  ib. 

inadmissible  as  to  legal  or  moral  obligation,  900,  901. 
when  a  party  may  discredit  his  own  witness,  901. 

general  evidence  of  bad  character,  inadmissible,  902. 
but  contradiction  as  to  material  fact  relevant  to  issue,  ad. 

missible,  ib. 
by  proof  of  contrary  statement  made  by  witness,  904. 
cross-examination  of,  how  conducted, 

witness  merely  producing  papers,  not  subject  to,  908. 

unless  sworn,  ib. 
leading  questions  allowable,  how  far,  912. 
where  Avitness  unwilling,  ib. 
where  willing,  ib. 
witness  privileged  from  answering,  when, 

1.  Where  answer  might  subject  to  penalties,  913. 

prosecutrix  in  rape  as  to  crim.  con.,  91-1. 

alleged  putative  father  of  bastard,  as  to  that  fact,  ib. 

copier  of  libel,  914. 

accomplice  as  to  other  oflcnces,  ib. 

2.  Where  answer  might  subject  to  civil  suit, 

witness  compellal)le  to  answer,  914. 
but  not  party,  915. 

rated  inhabitant,  iV;. 

3.  Where  answer  might  subject  to  forfeiture,  97G. 

4.  Where  answer  might  degrade  witness's  character, !>1(1. 
witness  not  compellable  to  answer,  ib. 

but  ([ucstion  admissible,  i>*^0. 
and  if  answered,  answer  conclusive,  923. 
does  not  give  opposite  party  right  to  reply,  though  proving  new 
fact,  939. 
unless  additional  evidence  given,  ib. 
document  ])rovcd  on,  wlicn  to  be  put  in,  940. 
credit  of,  iiow  imi)enched,  otherwise  than  by  cross-examination, 
by  proof  of  general  character,  92-3. 
particular  acts  inadmissible,  tb. 
mode  of  examining,  QS.!. 
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cross-examination  of, 

how  proof  rebutted,  ih. 
by  proof  of  contrary  statement,  formerly  made  by  witness,  ib. 
but  ■witness  must  be  previously  examined  on   the   point, 
92G. 
and  if  statement  in  writing,  it  must  be  produced  to  witness, 
929. 
unless  lost,  931. 
whether  witness  may  be  asked  generally  as  to  different 

statement  in  a  letter,  932. 
statement  must  be  relevant  to  issue,  938. 
and  witness  may  be  re-examined  as  to  other  parts  of  state- 
ment, shewing  bis  meaning  and  motives,  940. 

but  not  as  to  another  former  statement   agreeing 
with  his  evidence  in  chief,  944. 
WORDS, 

when  evidence.    See  tit.     Hearsay. 
ambiguous,  when  explained  by  parol,  712. 
material,  proof  of,  sufficient  to  support  slander,  848. 
WORK  AND  LABOUR, 

production  of  written  contract,  if  any  necessary  to  recovery  for,  443. 
or  for  extras,  ih. 
WRIT, 

how  proved,  G31,  and  proof  of  service  and  return,  ib.  n. 

filazer's  book  and  copy  writ  inadmissible,  631. 
in  custody  of  officer,  inspection  of,  allowed,  when,  805. 
variance  in  proof  of,  when  material,  859. 
lost,  when  secondary  evidence  of,  admissible,  617. 
WRITING 

referred  to  in  admission  receivable  in  explanation,  358. 

need  not  be  separately  proved,  362. 
notice  to  produce  when  necessary,  364. 
found  on  prisoner,  376. 
admissions  by,  388. 
paper  written  by  one,  and  signed  by   another,  evidence  against 

both,  390. 
exclusion  of  inferior  evidence,  in  substitution  for.    See  tit.  Secon- 
dary Evidence. 
destruction  or  defacement  of,  presumption  arising  from,  466. 
judicial  effect  of,  in  evidence,  505.     See  Record,  Judgment,  Depo- 
sition, Inquisition,  ^-c. 
how  proved,  609. 
public,  not  judicial,  589.    See  tit.  Journal,  Proclamation,  Register, 
Book^  Certificate,  4"c. 

how  proved,  632,  638. 
proper  custody  of,  633. 
private,  execution  of,  how  to  be  proved, 
generally,  by  attesting  witness,  649. 
extent  of  the  rule,  ib. 
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attested  notice,  649. 
attested  bill,  ib. 
admission  by  party,  650. 
exceptions  to  the  rule, 

instrument  thirty  years  old,  651. 
extent  of  exception,  652. 
in  will,  how  thirty  years  to  be  computed,  652. 
seal  of  corporation,  whether  within  exception,  ib. 
where  erasure,  deed  must  be  proved,  653. 
where  witness  known  to  be  alive,   whether  he  need  be 
called,  653. 
instrument  produced  in  pursuance  of  notice,  by  party  claim- 
ing under  it,  655. 

existence  of  interest  may  be  proved  aliunde,  656. 
attesting'  witness  not  forthcoming,  proof  of  handwritino-  re- 
ceived, when,  657. 
witness  deed,  ib. 
exceptions  to  the  rule  of  proof, 
blind,  657. 
insane,  ib. 
infamous,  ib. 
abroad,  ib. 
interest  of  attesting  witness,  effect  of, 

when  interested  at  time  of  attestation  and  at  trial 
657. 

when  interest  known,  before  attestation,  to 
party  against   whom   instrument  pro- 
duced, i6. 
when  interest  acquired  subsequently,  ib. 
communicated  by   party  producing  in- 
strument, 658. 
illness  of  attesting  witness,  ib. 
absence  of  attesting  witness,  ib. 

due  inquiry  for,  what  amounts  to,  ib. 
fictitious  attesting  witness,  660, 
unauthorized  attesting  witness,  ib. 
attesting  witness  denying  signature,  ib. 

identity  how  proved,  660. 
several  attesting  witnesses,  661. 
effect  of  proof  of  handwritting  of  witness,  j7;. 

whether  identity  of  jmrty  to  be  jirnvcd,  ib.  n.  (1) 
secondary  evidence  of,  when  admissible, 

instrument  in  possession  of  party  using  if,  CAH^. 

instrument  in  possession  of  opposite  party,  tb. 

notice  to  produce  necessary,  662. 

extent  of  rule,  ib. 

effect  of  notice,  663. 

what  evidence  of  possession  necessary,  6<H. 
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possession  by  privies,  ib. 
captain,  G64. 
banker,  ib. 
undcrsheriff,  ib. 
executor,  ib. 
possession  by  independent  party, 

stakeholder,  ib. 
form  of  notice,  665, 
service  of,  on  whom,  ib. 
within  what  time  of  trial,  ib. 
effect  of  non-production,  066. 
writings  called  for,  but  not  used,  667. 
writings  inspected,  668. 

time  for  demanding  production,  668. 
notice  to  produce,  when  dispensed  with,  ib. 
notice  from  proceedings,    ib. 
trover,  ib. 
theft,  669. 

treasonable  paper,  ib. 
copy  considered  as  original,  ib. 
inscription  on  banners,  ib. 
resolutions  of  meeting,  670. 
paper  containing  form  of  unlawful  oath,  ib. 
possession  of  instrument  obtained  by  fraud,  ib. 
duplicate,  ib. 
counterpart,  ib. 
notice,  671. 
attorney's  bill,  tb. 
machine  copy,  ib. 

ship's  articles,  in  action  by  seaman,  ib. 
deed  in  court  in  possession  of  the  other  party,  ib. 
instrument  not  in  possession  of  opposite  party,  673. 
or  privileged  from  production,  674. 
instrument  destroyed,  ib. 
not  found  on  inquiry,  ib. 

sufficient  inquiry,  what,  ib. 

deposit  in  course  of  duty,  674. 
useless  papers,  675. 
expired  instrument,  iJ. 
licence,  ib. 
policy,  ib. 

information  before  magistrate,  676. 
power  of  attorney,  ib. 
appointment  of  overseer,  677. 
indenture  of  apprentice,  679. 
paid  check,  681. 
what  sufficient  secondary  evidence  of,  1. 
examined  copy,  684. 
letters,  parol  evidence,  681. 
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copy  by  deceased  clerk,  G82,  G84. 
deed,  &c.,  attesting  witness,  M-hen  must  be  called,  ib. 
unstamped  duplicate,  when  admissible,  G83. 
recital  of  lost  deed,  ib. 
old  copy,  ib. 
abstract,  ib. 
ancient  documents, 

copy  in  chartulary  of  abbey,  G85. 
deed  inrolled  under  27  Hen.  8. 

copy  of  inrolment,  G8G. 
deed  inrolled  for  safe  custody, 

copy  of  inrolment,  evidence  only  against  party 
acknowledging  deed,  C88,  G90. 
letters  patent, 

exemplified  copy,  689. 
signature  to,  how  proved.     See  tit.  Handwriting. 
parol  evidence  in  construction  of.     Sec  Parol  Evidence. 

to  add  to,  vary,  or  discharge.     See  ib. 
inspection  of.     See  tit.  Inspection. 
to  refresh  memory  of  witness.    See  Memorandum. 
proved  on  cross-examination,  when  to  be  put  in,  040. 
on   which  witness   cross-examined   to  shew  contrary   statement, 
must  be  produced,  929. 
unless  lost,  931. 

cannot  be  proved  witliout  previous  cross-examination, 
926. 
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